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No.  12312 
IN  THE 
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FOR  THE  NINTH  CIRCUIT 


Harry  G.  Haskett, 
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vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

(A)  On  May  11,  1949,  appellant  filed  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division,  a  "Motion  to  Vacate  Judg- 
ment." Said  court  had  jurisdiction  to  hear  this  motion  as 
it  was  filed  pursuant  to  the  provisions  of  Section  2255  of 
the  new  Title  28,  U.  S.  C. 

(B)  This  court  has  jurisdiction  of  the  ap])eal  from  the 
decision  of  the  District  Court  denying  the  "Motion  to 
Vacate  Judgment"  under  the  ])rovisions  of  said  Section 
2255  of  the  new  Title  28,  U.  S.  C. 
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Statement  of  the  Case. 

The  appellant  was  prosecuted  for  a  violation  of  the 
Mann  Act  (Title  18,  U.  S.  C,  Section  400)  in  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  and  after  a  plea  of  not  guilty  to 
the  charge  was  convicted  by  a  jury  and  sentenced  by  the 
court  on  October  8,  1943,  to  10  years  in  a  Federal  peni- 
tentiary. Thereafter,  appellant  filed  an  appeal  from  the 
judgment  and  commitment  of  the  District  Court  and  on 
November  15,  1944,  the  said  judgment  was  affirmed  by 
this  court.  See:  Haskett  v.  United  States^  145  F.  2d  465, 
C.  C.  A.  9th.  On  May  11,  1949,  appellant  filed  nunc  pro 
tunc  as  of  May  2,  1948,  in  the  above  mentioned  District 
Court,  a  motion  to  vacate  judgment  under  Section  2255  of 
new  Title  28,  U.  S.  C.  [T.  4-15],  which  was  denied  by  the 
court  on  June  20,  1949  [T.  17].  Thereafter,  on  July  2, 
1949,  two  documents  each  entitled  "Notice  of  Appeal" 
were  filed  by  the  appellant  [T.  21-26]. 

Statute. 

^^28  U.  S.  C,  §2255  (New).  Federal  custody; 
remedies  on  motion  attacking  sentence.  A  prisoner  in 
custody  under  sentence  of  a  court  of  the  United 
States  claiming  the  right  to  be  released  upon  the 
ground  that  the  sentence  was  imposed  in  violation  of 
the  Constitution,  of  laws  of  the  United  States,  or  that 
the  court  was  without  jurisdiction  to  impose  such 
sentence,  or  that  the  sentence  was  in  excess  of  the 
maximum  authorized  by  law,  or  is  otherwise  subject 
to  collateral  attack,  may  move  the  court  which  im- 
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posed  the  sentence  to  vacate,  set  aside  or  correct  the 
sentence. 

"A  motion  for  such  reHef  may  be  made  at  any  time. 

''Unless  the  motion  and  the  files  and  records  of  the 
case  conclusively  show  that  the  prisoner  is  entitled  to 
no  relief,  the  court  shall  cause  notice  thereof  to  be 
served  upon  the  United  States  attorney,  grant  a 
prompt  hearing  thereon,  determine  the  issues  and 
make  findings  of  fact  and  conclusions  of  law  with 
respect  thereto.  If  the  court  finds  that  the  judgment 
was  rendered  without  jurisdiction  or  that  the  sentence 
imposed  was  not  authorized  by  law  or  otherwise  open 
to  collateral  attack,  or  that  there  has  been  such  a  de- 
nial or  infringement  of  the  constitutional  rights  of 
the  prisoner  as  to  render  the  judgment  vulnerable  to 
collateral  attack,  the  court  shall  vacate  and  set  the 
judgment  aside  and  shall  discharge  the  prisoner  or 
resentence  him  or  grant  a  new  trial  or  correct  the 
sentence  as  may  appear  appropriate. 

"A  court  may  entertain  and  determine  such  motion 
without  requiring  the  production  of  the  prisoner  at 
the  hearing. 

'The  sentencing  court  shall  not  be  required  to  en- 
tertain a  second  or  successive  motion  for  similar  relief 
on  behalf  of  the  same  prisoner. 

"An  appeal  may  be  taken  to  the  court  of  appeals 
from  the  order  entered  on  the  motion  as  from  a 
final  judgment  on  application  for  a  writ  of  habeas 
corpus. 


''An  application  for  a  writ  of  habeas  corpus  in 
behalf  of  a  prisoner  who  is  authorized  to  apply  for 
relief  by  motion  pursuant  to  this  section,  shall  not  be 
entertained  if  it  appears  that  the  applicant  has  failed 
to  apply  for  relief,  by  motion,  to  the  court  which  sen- 
tenced him,  or  that  such  court  has  denied  him  relief, 
unless  it  also  appears  that  the  remedy  by  motion  is 
inadequate  or  ineffective  to  test  the  legality  of  his 
detention/' 

Statement  of  Facts. 

The  facts  of  the  commission  of  the  crime  for  which  the 
defendant  was  convicted  are  of  no  importance  in  this 
appeal  from  the  order  of  the  District  Court  denying  the 
appellant's  motion  to  vacate  judgment  since  the  only  pur- 
pose of  a  motion  to  vacate  judgment  is  to  determine 
whether  or  not  the  judgment  of  conviction  is  void  on  the 
face  of  the  record.    See  cases  hereinafter  cited. 

Questions  Involved. 

(1)  Whether  or  not  diligence  must  be  used  in  filing  a 
motion  to  vacate  judgment? 

(2)  Whether  or  not  a  motion  to  vacate  judgment  may 
be  used  to  review  proceedings  of  trial  as  upon  appeal? 
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ARGUMENT. 

Diligence  Must  Be  Used  in  Filing  a  Motion  to  Vacate 

Judgment. 

Appellant  has  resorted  to  a  motion  to  vacate  judgment 
nearly  six  years  after  the  date  of  his  conviction  in  the 
District  Court  and  almost  five  years  from  the  date  of  the 
denial  of  his  appeal  from  said  conviction.  It  is  submitted 
that  the  lapse  of  this  period  of  six  years  from  the  date  of 
his  conviction,  or  even  of  the  five  years  from  the  date 
his  appeal  was  denied,  is  a  sufficient  bar  to  the  vacation 
of  appellant's  judgment  and  conviction  on  his  motion  under 
Section  2255. 

This  is  true  although  Section  2255  states  in  part:  ''A 
motion  for  such  relief  may  be  made  at  any  time." 

On  page  1908  of  the  new  Title  28  under  ''Revisor's 
Notes"  there  is  the  following  notation : 

"This  section  restates,  clarifies  and  simplifies  the 
procedure  in  the  nature  of  the  ancient  writ  of  error 
coram  nobis.  It  provides  an  expeditious  remedy  for 
correcting  erroneous  sentences  without  resort  to 
habeas  corpus.  It  has  the  approval  of  the  Judicial 
Conference  of  the  United  States.  Its  principal  pro- 
visions are  incorporated  in  H.  R.  4233,  Seventy-ninth 
Congress." 

In  United  States  v.  Moore,  166  F.  2d  102,  C.  C.  A.  7th 
(Feb.  27,  1948),  cert,  denied  334  U.  S.  849,  the  court 
stated  at  page  105 : 

''[5]  Furthermore,  we  agree  with  the  District 
Court  that  the  petitioner  has  too  long  slept  upon  his 
rights.  In  the  absence  of  an  applicable  statute  ex- 
pressly providing  limitation,  apparently  there  is  no 
limitation  of  time  within  which  a  writ  of  error  coram 


nobis  lies  or  within  which  a  motion  to  vacate  may  be 
filed,  except  that  an  applicant  must  show  reasonable 
diligence  in  presenting  his  claim.  In  People  v.  Lumb- 
ley,  8  Cal.  2d  752,  6S  P.  2d  354,  a  delay  of  six  years 
and  eight  months  after  conviction  was  held  unreason- 
able; in  People  v.  Vernon,  9  Cal.  App.  2d  138,  49  P. 
2d  326,  a  delay  of  four  and  a  half  years;  in  U.  S.  v. 
Wright,  D.  C,  56  F.  Supp.  489,  a  delay  of  fourteen 
years.  See  also  U.  S.  v.  Hunter,  7  Cir.,  162  F.  2d 
644. 

"[6]  The  reasons  which  support  the  rule  requiring 
diligence  seem  obvious.  The  Government  must  assert 
its  cause  of  action  against  the  defendant  within  a  lim- 
ited time;  and  after  judgment,  especially  upon  a  plea 
of  guilty,  it  may  naturally  assume  that  the  transaction 
is  closed  and  rely  upon  finality  of  the  judgment.  Con- 
sequently, there  is  no  reason  for  longer  preserving 
evidence  and  maintaining  contact  with  witnesses. 
Law  enforcement  officials  change,  witnesses  die,  mem- 
ories grow  dim.  The  prosecuting  tribunal  is  put  to  a 
disadvantage  if  an  unexpected  retrial  should  be  neces- 
sary after  long  passage  of  time.  Of  course,  these 
considerations  should  not  work  to  the  disadvantage 
of  one  who  acts  promptly,  but  if,  after  knowledge  of 
the  facts  relied  upon,  he  willfully  delays  the  assertion 
of  his  rights  to  the  disadvantage  of  the  Government, 
the  result  may  often  be  not  the  granting  a  new  trial 
to  a  defendant  but  the  practical  denial  of  any  support 
for  the  Government  to  prosecute  its  action.  All  limi- 
tations upon  the  assertion  of  rights  and  the  granting 
of  remedies  are  based  upon  sound  public  policy,  rea- 
sons for  which  need  no  further  elaboration  but  apply 
to  and  are  the  basis  for  the  requirements  of  diligence. 
See  cases  above  cited." 


The  court  further  remarked: 

''We  take  it  that  there  can  be  no  question  but  that 
when  it  is  sought  to  set  aside  and  vacate  a  judgment, 
whether  by  complaint  in  equity  or  by  way  of  coram 
nobis  or  its  modern  equivalent,  a  motion  to  vacate, 
such  as  we  have  before  us,  no  relief  can  be  granted 
unless  it  appears  that  a  retrial  zvill  result  in  a  judg- 
ment different  from  the  one  sought  to  be  vacated  and 
that,  in  the  absence  of  such  a  showing,  the  judgment 
will  not  be  set  aside.  The  reason  for  this  rule  is  that 
if  defendant  has  no  valid  defense,  so  that  a  second 
trial  must  result  in  an  identical  judgment,  then  no 
actual  injury  has  occurred  and  it  would  be  a  vain  and 
idle  thing  to  set  aside  the  judgment  already  entered. 
As  a  corallary,  it  is  not  sufficient  to  aver  merely,  in 
general  terms,  that  defendant  has  a  good  and  meri- 
torious defense  but  the  nature  of  that  defense,  the 
facts  constituting  it,  must  be  set  forth  in  such  detail 
as  to  enable  the  court  to  determine  whether  it  is 
meritorious  and  sufficient.''     (Italics  supplied.) 

In  U.  S.  V.  Rockower,  171  F.  2d  423,  C.  C.  A.  2d  (Dec. 
27,  1948),  a  motion  to  vacate  judgment  was  made  on  the 
ground  the  judgment  was  void  because  it  was  entered  in 
disregard  of  the  defendant's  constitutional  rights.  It  is 
not  clear  if  this  motion  was  made  expressly  under  Section 
2255.  However,  the  court  at  page  425  mentioned  Section 
2255  and  the  Revisor's  note  on  that  section,  but  stated  that 
it  was  not  clear  whether  the  remedy  of  a  proceeding  by 
motion  in  the  nature  of  a  writ  of  error  coram  nobis  was 
available  to  Rockower  since  the  conviction  and  sentence 
were  long  since  executed.  Even  so,  the  court  held  it  was 
not  necessary  to  decide  this  question  since  the  case  of  U .  S. 


V.  Moore,  supra,  166  F.  2d  102,  pointed  to  the  approximate 
decision.    The  court  went  on  to  say : 

'The  court,  assuming  the  propriety  of  the  remedy 
sought,  denied  it  on  three  grounds :  ( 1 )  that  it  must 
appear  that  a  retrial  would  result  in  a  different  judg- 
ment from  the  one  vacated  and  as  a  corallary  there 
must  be  a  showing  of  facts  of  valid  defense  or  of  a 
possibility  of  proving  innocence  or  the  like;  (2)  that 
the  petitioner  had  too  long  slept  upon  his  rights;  and 
(3)  that  under  Gayes  v.  New  York,  332  U.  S.  145, 
67  S.  Ct.  1711,  91  L.  Ed.  1962,  the  defendant  at  the 
time  of  his  subsequent  sentence  as  a  habitual  offender 
had  full  opportunity  to  contest  infirmities  in  the  earlier 
sentences.  All  these  grounds  are  directly  pertinent 
here." 

Of  interest  to  this  court  will  be  several  California  state 
court  decisions  dealing  with  the  nature  and  origin  of  this 
motion  to  vacate  judgment  and  the  period  of  time  in  which 
it  must  be  filed. 

In  People  v.  Vernon,  9  Cal.  App.  (2d)  138,  49  P.  2d  326 
(Sept.  12,  1935),  an  appeal  was  taken  to  the  District  Court 
of  Appeal,  Second  Appellate  District,  from  an  order  of  the 
Superior  Court  of  Los  Angeles  County  denying  an  appli- 
cation for  a  writ  of  error  coram  nobis.  The  court  stated 
as  follows : 

"It  is  apparent  that  the  remedy  which  the  applicant 
sought  in  the  lower  court  was  inclusive  of,  but  withal 
comparatively  but  a  very  small  part  of  a  remedial  re- 
lief which,  in  the  early  stage  of  the  development  of 
common-law  procedure,  was  obtainable  by  means  of  a 
'writ  of  error,  coram  nobis' ; — the  use  of  which  was 


recognized  and  permitted  solel}'  because  of  the  absence 
at  that  time  of  the  right  to  move  for  a  new  trial  and 
the  right  of  appeal  from  the  judgment." 

'' — from  all  of  which  it  is  manifest  that  that  which 
remains  of  the  relief  which  ordinarily  was  available 
as  part  of  the  original  common-law  remedy  of  'writ 
of  error,  coram  nobis'  is  made  equally  available,  not 
necessarily,  as  formerly,  by  the  issuance  of  the  writ, 
but  simply  by  the  legal  machinery  attendant  upon  a 
motion  to  vacate  the  judgment.  It  therefore  results 
that,  although  the  relief  sought  be  of  the  nature  of 
that  included  within  and  formerly  afforded  by  a  writ 
of  error,  coram  nobis, — because  of  its  comparatively 
ancient  origin  and  its  correspondingly  relatively  recent 
disuse,  the  mystery  and  the  magic  which  now  appar- 
ently attach  to  such  an  appellation  as  applied  to  the 
proposed  remedy  are  completely  dispelled  and  oblit- 
erated by  designating  such  remedy  by  the  more  simple 
and  appropriate  name  of  a  motion  to  vacate  the  judg- 
ment. The  practical  result  of  such  practice  in  effect 
and  substance  demonstrates  that  the  relief  that  may  be 
administered  by  the  one  form  of  procedure  is  identical 
with  that  in  the  other." 


''But,  although  the  facts  alleged  to  exist  in  the 
instant  matter  would  appear  to  be  such  as  should 
squarely  invoke  the  application  of  the  principle  thus 
announced,  it  is  suggested  that  in  consideration  of  the 
existence  of  unquestioned  additional  facts,  the  relief 
for  which  the  defendant  has  prayed  should  be  with- 
held. In  brief,  such  facts  are,  firstly,  that  at  all  times 
since  his  plea  of  'guilty'  was  entered,  with  full  per- 
sonal knowledge  on  the  part  of  defendant  of  the  al- 
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leged  facts  and  circumstances  surrounding  the  making 
by  him  of  such  plea,  without  reasonable  or  any  excuse 
offered  or  suggested  in  that  behalf  or  connection,  he 
has  delayed  and  waited  an  unconscionable  and  unrea- 
sonable length  of  time,  to  wit,  the  space  of  more  than 
four  and  one-half  years  without  taking,  or  attempting 
in  any  manner  to  take,  appropriate  action  in  the  prem- 
ises,  as   far   as   such   alleged   facts   were   concerned; 


"As  a  matter  of  legal  principle,  the  rule  has  been 
frequently  announced  that,  in  order  that  it  may  be 
effective  and  within  the  possibility  of  favorable  action 
thereon,  a  motion  to  vacate  a  judgment  must  be  made 
Vithin  a  reasonable  time'  after  such  judgment  has 
been  rendered ;  and  in  this  state  the  concrete  examples 
of  what  should  be  construed  as  'a  reasonable  time' 
would  seem  to  point  to  the  conclusion  that  in  the  in- 
stant matter  the  delay  has  been  so  long  that  the  prayer 
of  the  petitioner  should  not  be  granted.  (18  Cal.  Jur. 
651,  and  authorities  there  cited.)" 

In  the  recent  case  of  The  People,  Respondent ,  v.  Louis 
Martinez,  Appellant,  88  A.  C.  A.  793,  88  Cal.  App.  2d  767, 
199  P.  2d  375  (Nov.  23,  1948),  the  defendant  was  sen- 
tenced to  life  imprisonment  on  June  18,  1940,  and  no  ap- 
peal was  taken.  Nearly  eight  years  later  defendant  moved 
to  vacate  the  judgment  of  conviction.  The  motion  was 
supported  by  affidavits  but  was  denied  by  the  trial  court. 
This  case  cited  is  an  appeal  from  the  order  of  denial.  The 
court  stated : 

''Although  this  proceeding  was  denominated  below 
as  a  motion  to  vacate,  it  is  properly  a  petition  for  a 
writ  of  error  coram  nobis. 
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''The  writ  of  error  coram  nobis  never  issues  to 
correct  an  error  of  law,  nor  to  redress  an  irregularity 
occurring  at  the  trial  that  could  he  corrected  on  motion 
for  new  trial  or  by  appeal.  It  is  issued  to  correct  an 
error  of  fact,  existing  at  the  time  of  trial  but  un- 
known to  the  trial  court  through  no  fault  of  the 
petitioner,  and  which  fact,  had  it  been  known,  would 
have  resulted  in  a  different  judgment,  or  would  have 
prevented  the  rendition  of  the  challenged  judgment. 

"Appellant  offers  no  reasonable  explanation  as  to 
why  he  delayed  nearly  eight  years  in  making  this 
application.  An  application  for  a  writ  of  error  coram 
nobis  should  be  made  within  a  reasonable  time.  Dili- 
gence is  required.  A  convicted  person  is  not  permitted 
to  allow  years  to  pass  during  which  witnesses  die, 
disappear  or  forget,  and  his  oz^ni  imagination  grows 
and  expands.     (Italics  supplied.) 

''In  the  instant  case  the  unexplained  eight-year 
delay  would  appear  to  be  fatal  to  the  request  to  grant 
the  sought  for  relief. 

'The  writ  of  error  coram  nobis  is  not  a  catch-all  by 
which  those  convicted  may  litigate  and  relitigate  the 
propriety  of  their  convictions  ad  infinitum.  In  the 
vast  majority  of  cases  a  trial  followed  by  a  motion  for 
a  new  trial  and  an  appeal  aff'ords  adequate  protection 
to  those  accused  of  crime.  The  writ  of  error  coram 
nobis  serves  a  limited  and  useful  purpose.  It  will  be 
used  to  correct  errors  of  fact  which  could  not  be  cor- 
rected in  any  other  manner.  But  it  is  well-settled  law 
in  this  and  in  other  states  that  where  other  and  ade- 
quate remedies  exist  the  writ  is  not  available." 
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In  People,  Appellant,  v.  John  Lumbley,  Respondent,  8 
Cal.  2d  752  (May  25,  1937),  an  appeal  was  taken  from 
an  order  granting  a  writ  of  error  coram  nobis.  In  re- 
versing the  decision  of  the  trial  court,  the  court  stated: 

"  'It  is  our  opinion  that  the  courts  have  the  power 
to  issue  writs  in  the  nature  of  the  writ  coram  nobis, 
but  that  the  writ  cannot  be  so  comprehensive  as  at 
common  law,  for  remedies  are  given  by  our  statute 
which  did  not  exist  at  common  law — the  motion  for 
a  new  trial  and  the  right  of  appeal — and  these  very 
materially  abridge  the  office  and  functions  of  the  old 
writ.  These  afford  an  accused  ample  opportunity  to 
present  for  review  questions  of  fact,  arising  upon 
or  prior  to  the  trial,  as  well  as  questions  of  law; 
while  at  common  law  the  writ  of  error  allowed  him 
to  present  to  the  appellate  court  only  questions  of  law. 
Under  our  system  all  matters  of  fact  reviewable  by 
appeal,  or  upon  motion,  must  be  presented  by  motion 
for  a  new  trial,  and  cannot  be  made  the  grounds  of 
an  application  for  the  writ  coram  nobis.  Within  this 
rule  must  fall  the  defense  of  insanity  as  zvell  as  all 
other  defenses  existing  at  the  time  of  the  commission 
of  the  crime.  Within  this  rule,  too,  must  fall  all 
cases  of  accident  and  surprise,  of  verdicts  against 
evidence,  of  newly  discovered  evidence,  and  all  like 
matters/  '' 

The  court  further  quoted  People  v.  Vernon,  supra,  9 
Cal.  App.  2d  138,  and  said  at  page  761 : 

'The  untimely  delay  on  the  part  of  defendant  in 
petitioning  for  the  writ  would  have  been  sufficient 
grounds  for  denying  it."     (Italics  supplied.) 
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See  also: 

People  V.  Gilbert,  25  Cal.  2d  422  at  442  (Dec.  22, 
1944) ; 

Cuckovich  V.  United  States,  170  F.  2d  89,  C.  C.  A. 
6th  (Oct.  22,  1948). 

As  stated  above,  according  to  the  Revisors  Notes,  Sec- 
tion 2255,  ''restates,  clarifies  and  simplifies  the  procedure 
in  the  nature  of  the  ancient  writ  of  error  coram  nobis.'' 
Accordingly,  no  limitation  was  placed  in  said  section  on 
the  time  in  which  the  motion  must  be  filed,  since  before 
the  enactment  of  Section  2255  there  was  no  limitation  of 
time  within  which  to  apply  for  a  writ  of  error  coram  nobis 
(in  the  absence  of  an  express  statutory  limitation).  The 
one  exception  to  this  last  statement  as  set  forth  in  the 
cases  was  that  the  applicant  had  to  show  reasonable  dili- 
gence in  presenting  his  claim.  The  logical  practical  rea- 
sons behind  this  qualification  of  the  rule  are  clearly  set 
forth  in  U.  S.  v.  Moore,  supra,  166  F.  2d  102  at  105. 
Certiorari  was  denied  in  this  case  on  June  14,  1948,  a 
few  months  before  the  efifective  date  of  new  Title  28 ;  how- 
ever, since  Section  2255  is  a  restatement  of  the  procedure 
in  the  nature  of  the  writ  of  error  coram  nobis,  the  Moore 
decision  is  applicable  also  to  proceedings  under  this  code 
section. 

In  U.  S.  V.  Landicho,  72  Fed.  Supp.  425  (Aug.  11, 
1947),  the  defendant  entered  a  plea  of  guilty  to  a  charge 
of  murder  in  the  second  degree  on  or  about  November, 
1941,  and  received  a  sentence  of  20  years  imprisonment. 
In  November,  1946,  more  than  5  years  after  judgment 
was  pronounced  against  him  defendant  filed  a  motion 
coram  nobis  to  vacate  judgment  and  for  a  new  trial  on 
the  ground  that  at  the  time  of  the  killing  and  during  judg- 
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ment  and  sentence,  the  defendant  was  not  of  sound  mind. 
At  page  426,  the  court  remarked: 

''It  is  equally  understandable  that  after  lapse  of 
many  years,  when  witnesses  against  him  may  no 
longer  be  available  and  when  at  least  one  witness, 
apparently  an  important  one,  has  been  removed  by 
death,  the  defendant  should  eagerly  explore  any  and 
every  avenue  by  which  his  freedom  may  now  be  at- 
tained." 

After  stating  that  the  ''defendant's  motion,  therefore,  is 
in  one  aspect  a  motion  for  a  new  trial,"  the  court  further 
said  that : 

"In  some  features  the  defendant's  allegations  as 
stated  in  his  motion  may  be  based  upon  the  assump- 
tion of  the  complete  gullibility  of  those  having  power 
to  act." 

In  denying  the  defendant's  motion,  the  court  concluded  at 
page  429: 

"Accordingly,  I  conclude  that  in  formulating  the 
Rules  and  particularly  in  rejecting  the  recommenda- 
tion of  the  Advisory  Committee  for  new  trial  on 
ground  of  denial  of  a  constitutional  right  without 
limit  as  to  time,  the  Supreme  Court  has  provided  in 
effect  that  the  failure  of  the  trial  court — even  fail- 
ure from  lack  of  factual  knowledge — to  accord  to  one 
accused  of  crime  whatever  is  legitimately  embraced 
in  due  process  may  be  remedied  through  habeas  cor- 
pus in  all  cases  where  relief  by  new  trial  or  by  appeal 
is  not  available.  The  enlargement  of  the  common  law- 
scope  of  habeas  corpus  by  Congress  28  U.  S.  C.  A., 
§451  et  seq.,  and  by  definition  as  illustrated  in  John- 
son V.  Zerbst,  304  U.  S.  458,  58  S.  Ct.  1019,  82  L. 
Ed.    1461,    146  A.    L.   R.   357,   supports   this   view. 
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*  *  *  Even  before  adoption  of  the  Rules,  a  mo- 
tion coram  nobis  sterile  in  result  did  not  bar  habeas 
corpus,  Waley  v.  Johnston  supra,  316  U.  S.  at  page 
105,  62  S.  Ct.  966,  86  L.  Ed.  1302,  reinforcing  the 
conclusion  that  by  Rule  ZZ,  as  adopted,  the  Supreme 
Court  considered  habeas  corpus  alone  to  afford  a 
channel,  indeed,  the  channel,  for  obtaining  relief  in  all 
such  circumstances  as  are  here  presented.'' 

Although  this  case  was  decided  before  the  effective  date 
of  new  Title  28,  it  is  still  persuasive  authority  in  the  case 
involved  herein. 

A  Motion  to  Vacate  Judgment  May  Not  Be  Used  to 
Review  Proceedings  of  Trial  as  Upon  Appeal. 

It  is  evident  from  the  cases  cited  herein  that  a  motion 
to  vacate  judgment  can  be  used  only  for  very  limited  pur- 
poses. The  most  recent  federal  decision  on  this  point  is 
Birtch  V.  U.  S.,  173  F.  2d  316,  C.  C.  A.  4th  (March  9, 
1949).    The  court  stated  at  page  317: 

''The  present  appeals  are  from  orders  denying  mo- 
tions made  under  28  U.  S.  C.  A.  §2255;  but  w^e  think 
that  they  are  entirely  without  merit.  It  is  true  of 
motions  made  under  this  section,  as  we  held  of  mo- 
tions in  the  nature  of  applications  for  writs  of  error 
coram  nobis  under  the  prior  practice  in  the  appeal 
before  us,  that  they  'may  not  be  used  to  review  the 
proceedings  of  the  trial  as  upon  appeal  or  writ  of 
error,  but  merely  to  test  their  validity  when  judged 
upon  the  face  of  the  record  or  by  constitutional 
standards.'  See  also  Howell  v.  United  States,  4  Cir., 
1949,  172  F.  2d  213. 

"Relief  under  28  U.  S.  C.  A.  §2255  may  be  granted 
only  where  it  appears  'that  the  judgment  was  ren- 
dered without  jurisdiction,  or  that  the  sentence  im- 
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posed  was  not  authorized  by  law  or  otherwise  open 
to  collateral  attack,  or  that  there  has  been  such  a 
denial  or  infringement  of  the  constitutional  rights 
of  the  prisoner  as  to  render  the  judgment  vulnerable 
to  collateral  attack.'  It  should  he  home  in  mind  that 
the  purpose  of  the  section  was  not  to  enlarge  the 
class  of  attacks  which  may  he  made  upon  a  judgment 
of  conviction,    *    *    *"     (Italics  supplied.) 

See  also: 

Birtch  V.  U.  S.,  164  F.  2d  880,  C.  C.  A.  4th  (Dec. 
5,  1947),  cert.  den.  331  U.  S.  825,  2^Z?>  U.  S. 
848,  333  U.  S.  870. 

In  the  late  case  of  Howell  v.  U.  S.,  supra,  172  F.  2d  213, 
C.  C.  A.  4th  (Jan.  24,  1949),  at  page  215,  the  court  gave 
further  support  to  this  proposition  and  said : 

"It  is  elementary  that  neither  haheas  corpus  nor 
motion  in  the  nature  of  application  for  writ  of  error 
coram  nobis  can  be  availed  of  in  lieu  of  writ  of  error 
or  appeal,  to  correct  errors  committed  in  the  course 
of  a  trial,  even  though  such  errors  relate  to  con- 
stitutional rights.  It  is  only  when  there  has  been 
the  denial  of  the  substance  of  a  fair  trial  that  the 
validity  of  the  proceedings  may  he  thus  collaterally 
attacked  or  questioned  by  motion  in  the  nature  of  peti- 
tion for  zvrit  of  error  coram  nobis  or  under  28  U,  S. 
C.  A.  2255 r    (Italics  supplied.) 

In  Lucas  v.  U.  S.,  158  F.  2d  865,  C.  C.  A.  4th  (Dec.  6, 
1946),  at  page  866,  it  was  stated: 

''It  (motion  to  vacate  judgment)  raises  no  ques- 
tion, however,  except  whether  the  judgment  and  sen- 
tence are  void  on  the  face  of  the  record,  and  cannot 
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be  used  to  review  the  proceedings  of  the  trial  as 
upon  appeal  or  writ  of  error.  Ong  v.  United  States, 
4  Cir.,  131  F.  2d  175." 

See  also: 

Mancuso  v.   U.  S.,  162  F.  2d  772,  C.   C.  A.  6th 
(June  30,  1947),  at  page  773; 

Barber  v.  U.  S.,  142  F.  2d  805,  C.  C.  A.  4th  (Feb. 

5,  1944),  at  807-808; 

Pifer  V.  U.  S.,  158  F.  2d  867,  C.  C.  A.  4th  (Dec. 

6,  1946),  writ  den.  Feb.  3,  1947,  67  S.  C.  636; 

U.   S.   V.    Wright,   56  Fed.    Supp.   489    (Sept.   6, 
1944),  cert.  den.  330  U.  S.  841,  331  U.  S.  863; 

Stidham  v.  U.  S.,  170  F.  2d  294,  C.  C.  A.  8th 
(Nov.  2,  1948). 

It  is  clear  that  appellant  is  here  attempting  to  obtain 
another  review  of  matters  of  fact  already  decided  against 
him  on  appeal  in  this  court.  Haskett  v.  U.  S.,  supra,  145 
F.  2d  465.  Also,  through  his  motion  to  vacate  judg- 
ment, he  was  in  effect  asking  the  trial  court  to  exercise 
the  functions  of  the  court  of  appeals  by  requesting  it  to 
review  the  proceedings  of  the  trial  as  upon  appeal.  If 
such  a  practice  were  tolerated  those  convicted  would  be 
able  to  ''litigate  and  relitigate  the  propriety  of  their  con- 
victions ad  infinitum/'  People  v.  Louis  Martinet,  supra, 
88  A.  C.  A.  793,  88  Cal.  App.  2d  767,  199  P.  2d  375. 

It  must  be  remembered  that  in  the  earlier  stages  of  the 
development  of  the  writ  of  error,  coram  nobis,  the  right 
to  move  for  a  new  trial  and  the  right  of  appeal  from  the 
judgment  did  not  exist.  Since  the  latter  two  remedies  are 
now  available,  the  writ  of  error,  coram  nobis,  or  its 
modern  equivalent,  the  motion  to  vacate  judgment,  conse- 
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quently  serves  a  modified  and  limited  purpose.  Further, 
the  court  in  Birtch  v..  U .  S.,  supra,  173  F.  2d  316,  observed 
that: 

'*It  should  be  borne  in  mind  that  the  purpose  of  the 
section  (2255)  was  not  to  enlarge  the  class  of  at- 
tacks which  may  be  made  upon  a  judgment  of  con- 
viction.    *     *     *'* 

The  question  therefore  is  whether  there  has  been  the 
denial  of  the  substance  of  a  fair  trial.  Howell  v.  U.  S., 
supra,  172  F.  2d  213.  Of  course,  it  is  the  Government's 
position  that  this  question  need  not  be  decided  herein 
since  the  appellant  did  not  use  diligence  in  filing  his  mo- 
tion under  Section  2255  and  therefore  is  barred  from  any 
relief  thereunder.  But,  even  so,  assuming  for  the  sake 
of  argument  only  that  the  motion  was  timely  made,  it  is 
clear  that  all  of  the  ''errors"  designated  by  appellant  are 
without  merit  and  fall  within  the  category  of  matters 
which  cannot  be  reviewed  by  the  trial  court  on  a  motion 
to  vacate  judgment.  However,  a  few  remarks  will  be 
made  about  several  of  these  objections  in  passing. 

Appellant  questions  the  fact  that  the  trial  court  erred 
in  admitting  testimony  of  his  wife,  Alma.  This  most 
certainly  was  a  matter  to  be  raised  on  appeal  and  not  an 
error,  if  it  were  such,  that  would  make  the  judgment 
void  on  the  face  of  the  record.  See:  Goalette  v.  Hunter, 
73  Fed.  Supp.  717  at  pages  719,  720.  Even  so,  the  trial 
court  did  not  err  in  admitting  the  testimony  of  appellant's 
wife.  In  Hayes  v.  U.  S,,  168  F.  (2d)  996,  C.  C.  A.  10th 
(1948),  the  appeal  was  from  an  order  denying  a  motion 
to  vacate  judgment  and  sentence.  The  appellant  had  been 
indicted  on  a  charge  of  transporting  his  wife  in  inter- 
state commerce  with  the  intent  of  having  her  engage  in 
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prostitution.  A  plea  of  guilty  was  entered  to  each  of 
four  counts  and  the  appellant  was  sentenced  to  a  term  of 
imprisonment  on  October  22,  1946.  The  Court  of  Ap- 
peals affirmed  the  order  of  the  District  Court  denying  the 
appellant's  motion  to  vacate  judgment  and  stated  at 
page  997: 

"And,  at  common  law,  where  the  crime  charged 
against  the  husband  is  a  personal  wrong  against  the 
wife,  she  is  a  competent  witness  against  her  husband. 
An  act  against  the  wife  harmful  to  her  morals  is 
within  the  rule.'' 

The  rule  that  one  spouse  cannot  be  compelled  to  testify 
against  the  other  is  rigorously  attacked  by  Wigmore,  who 
states  that  the  privilege  has  persisted  on  the  ''strength  of 
certain  artificial  dogmas, — pronouncements  wholly  irrecon- 
cilable with  each  other,  with  the  facts  of  life,  and  with 
the  rule  itself,  and  yet  repeatedly  invoked,  with  smug 
judicial  positiveness,  like  magic  formulas,  to  still  the 
specter  of  forensic  doubt."  (VIII  Wigmore,  op.  cit., 
Sec.  2228,  p.  224.) 

Further,  as  this  Court  said,  in  Cohen  v.  United  States, 
2U  Fed.  23,  29,  C.  C.  A.  9  (1914)  : 

"At  common  law  the  husband  and  wife  were  each 
under  total  disability  to  testify  for  the  other,  but  the 
disability  did  not  extend  to  the  testimony  of  one 
against  the  other.  Such  testimony  of  the  one  against 
the  other  was  excluded,  however,  unless  both  the 
husband  and  wife  waived  the  privilege  and  consented 
to  its  admission.  Wigmore  on  Evidence,  §2242; 
Benson  v.  Morgan,  50  Mich.  77,  14  N.  W.  705.  But 
the  common  law  made  an  exception  to  the  rule  of 
privilege  in  cases   where  the  husband  or   wife  was 
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called  as  a  witness  to  testify  as  to  personal  wrong  or 
injury  sustained  from  the  other.     Wigmore,   §2239. 

''We  are  of  the  opinion  that  the  personal  injury  to 
a  wife  which  permits  the  admission  of  her  testimony 
against  her  husband,  within  the  exception  recognized 
at  the  common  law,  and  expressed  in  the  Oregon 
statute,  is  not  confined  to  cases  of  personal  violence, 
but  may  include  cases  involving  a  tort  against  the 
wife,  or  a  serious  moral  wrong  inflicted  upon 
l^^^^    *    *    >H''     (Italics  supplied.) 

Here  the  victim  was  the  wife's  own  thirteen-year-old 
daughter  and  the  defendant's  step-daughter.  Surely,  the 
conduct  of  the  defendant  toward  this  child  was  a  "serious 
moral  wrong"  inflicted  upon  her  natural  mother  as  well 
as  upon  herself. 

The  cases  of  People  v.  Lumbley,  supra,  8  Cal.  2d  752, 
and  United  States  v.  Landicho,  supra,  72  F.  2d  425,  dem- 
onstrate that  the  defense  of  insanity  is  not  a  matter  to  be 
presented  on  a  motion  to  vacate  judgment  but  again  is  a 
point  that  should  have  been  raised  on  the  appeal  from  the 
judgment  and  commitment.  No  affidavits  or  other  sup- 
porting documents  were  filed  with  the  appellant's  motion 
to  establish  this  plea.  Appellant  was  represented  by  com- 
petent counsel  at  the  time  of  trial  and  apparently  he  saw 
no  merit  in  raising  the  matter  at  that  time  or  on  appeal. 

Appellant  complains  in  his  designation  of  "errors,"  of 
the  representation  he  received  by  counsel  during  the  trial 
and  at  the  hearing  before  the  District  Court  on  his  motion 
to  vacate  judgment.  However,  the  court  in  Ong  v.  U.  S., 
supra,  131  F.  2d  275  (Nov.  6,  1942),  dealt  with  this  point 
and  stated  on  page  176: 

"The  brief  filed  by  appellant  makes  complaint  of 
the  conduct  of  counsel  who  represented  him  on  the 


—21— 

trial  and  of  the  charge  of  the  court;  but  these  are 
matters  which  cannot  be  considered  on  a  motion  to 
vacate  a  judgment  on  the  ground  that  it  is  void.  A 
defendant  cannot  wait  until  his  time  for  appeal  has 
expired  and  then  review  the  proceedings  of  the  trial 
on  a  motion  to  vacate  the  judgment  as  upon  appeal 
or  writ  of  error.  Such  a  motion  can  prevail  only 
where  the  judgment  is  void  on  the  face  of  the  record, 
i.  e.,  only  where  its  invalidity  appears  upon  the  face 
of  the  court  records  themselves." 

Appellant  further  complains  of  the  sentence  he  received 
as  a  result  of  his  conviction.  The  Ong  case  also  disposes 
of  this  contention  as  follows: 

'The  appellant  complains  of  the  severity  of  the 
sentence  imposed  upon  him  and  calls  attention  to  a 
recommendation  of  clemency  made  by  the  jurors  who 
tried  him.  This,  however,  is  a  matter  for  the  Parole 
Board  or  the  Pardon  Attorney  and  not  for  us,  as  the 
sentences  imposed  are  within  the  statutory  Hmit." 

It  should  be  noted  that  in  his  brief  on  appeal,  the  ap- 
pellant has  included  material  which  is  not  in  the  record 
before  this  court.  See  Morris  v.  District  of  Columbia, 
124  F.  2d  284  (1941),  which  holds  that  extra-record  evi- 
dence referred  to  in  the  briefs  will  not  be  considered  on 
appeal. 

Another  point  raised  by  appellant  is  that  he  was  not 
''allowed  a  change  of  venue  or  his  desired  witnesses." 
However,  there  is  no  question  that  jurisdiction  did  exist  in 
this  case :  and  a  change  of  venue  is  largely  in  the  discretion 
of  the  trial  court.  See  Rakes  v.  U.  S.,  169  F.  2d  739,  C.  C. 
A.  4th  (July  2,  1940),  writ  denied  October  11,  1948.  Fur- 
ther, in  Gates  v.  U.  S.,  122  F.  2d  571,  C.  C.  A.  10th  ( Aug. 
27,  1941),  rehearing  denied  Oct.  10,  1941,  the  court  held 
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that  a  change  of  venue  for  the  convenience  of  a  person 
charged  with  a  crime  and  a  change  of  venue  for  a  trial  at 
the  place  of  residence  of  a  majority  of  the  witnesses  is 
within  the  discretion  of  the  court  and  the  exercise  of  such 
discretion  is  not  reviewable.  Also  see  U.  S.  v.  Zeiili,  137 
F.  2d  845,  C  C.  A.  2d  (Aug.  2,  1943),  wherein  the  court 
quoted  with  approval  Hagner  v.  U.  S.,  54  F.  2d  446,  and 
Mahaffey  v.  Hudspeth,  128  F.  2d  940,  which  held  that  an 
objection  to  the  venue  of  a  prosecution  may  be  waived, 
and  will  be,  by  going  to  trial  upon  the  merits. 

Conclusion. 

It  is  respectfully  submitted: 

(1)  That  the  diligence  required  by  the  cases  herein 
cited  was  not  exercised  by  the  appellant  in  filing  his  mo- 
tion to  vacate  judgment  in  the  District  Court.  Therefore, 
he  is  barred  from  relief  under  Section  2255  of  the  new 
Title  28. 

(2)  That  a  motion  to  vacate  judgment  may  not  be 
used  to  review  proceedings  of  the  trial  as  upon  appeal  and 
in  this  case  appellant  has  cited  no  instance  where  he  has 
been  deprived  of  the  substance  of  a  fair  trial. 

(3)  That  even  so,  there  is  no  merit  to  any  of  the 
"errors"  designated  by  the  appellant. 

James  M.  Carter, 
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No.  12,313 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


GUNNAR  A.  LaRSSON, 

Libelant  and  Appellant, 

vs. 

Coastwise  (Pacific  Far  East)  Line, 
Respondent  and  Appellee, 


BRIEF  FOR  APPELLEE. 


PRELIMINARY  STATEMENT  FOR  APPELLEE. 

The  above  entitled  cause  was  heard  by  the  Honor- 
able Dal  r.emmon,  Judge  of  the  United  States  Dis- 
trict (^ourt,  all  witnesses  havino-  appeared  in  jjerson 
and  havino:  testified  orally,  no  evidence  havin.c;  been 
adduced  by  way  of  deposition.  We  res])ectfu]ly  suu- 
.i^est  to  this  Honorable  Court  that  this  appeal,  which 
involves  only  issues  of  fact,  is  merely  an  attempt  to 
obtain  a  trial  rlr  vovo.  This  cause  was  fully  consid- 
ered by  Jud.2.e  Dal  Lemmon  on  two  occasions.  On 
February  28,  1949,  the  Court  filed  a  memorandum  de- 
cision and  order  in  favor  of  the  libelant  for  main- 
tenance in  the  amount  of  $21.00  and  denied  recovery 
for  damages.  Thereafter  the  Court  made  its  e.r  parte 
order    setting    aside    its    memorandum    decision    and 


order  of  February  28  and  ordering  the  cause  to  be 
further  briefed.  Following  re-submission  the  Court 
filed  its  order  and  opinion  on  May  24,  1949,  affirming 
the  previous  award  of  $21.00  for  maintenance  to  the 
li))elant  and  again  denying  him  recovery  for  dam- 
ages.^ Both  opinions  indicate  the  matter  was  carefully 
considered  and  appropriate  weight  given  to  all  the  evi- 
dence (Ap.  20,  26).  It  is  not  believed  that  this  Court 
should  or  will  try  this  case  de  novo.  The  law  apj)ears 
to  be  well  settled  that  the  trial  Court  is  in  a  better 
position  to  judge  the  credibility  of  mtnesses  and  give 
weight  to  the  evidence  when  all  such  evidence  is  ad- 
duced by  mtnesses  personally  present. 

In  the  case  of  CataUna-Arhutus,  95  Fed.  (2d)  283, 
ffudge  Denman  of  this  Court  stated : 

^^  While  this  admiralty  appeal  is  a  trial  de  novo 
the  presumption  in  favor  of  the  findings  of  the 
District  Court  is  at  its  strongest,  since  the  trial 
judge  heard  all  the  witnesses,  save  one,  and  his 
deposition  clearly  sustains  those  heai'd.  Ernest  H. 
Meyer  (C.C.A.),  1936  A.M.C.  1179,  84  Fed.  (2d) 
496,  501;  Silver  Line,  et  al.  v.  United  States,  et 
al  (9  C.C.A.),  decided  January  31,  1938,  1938 
A.M.C.  521/' 

To  the  same  effect  is  the  case  of  the  City  of  New 
York  v.  National  Bulk  Carriers,  Inc,  138  Fed.  (2d) 
826,  wherein  it  was  said : 

*^It  appears  to  be  impossible  to  con^dnce  the 
bar  that  we  will  disturb  findings  of  fact  as  seldom 
in  admiralty  causes,  as  in  any  other.  Whether 


1  Appellee  does  not  contest  appellant's  right  to  the  award  for 
maintenance  in  the  amount  of  $21.00. 


there  lin,c:ei's  a  notion — never  in  fact  jnstified — 
that  because  an  appeal  in  the  admiralty  is  a  new 
trial,  the  scope  of  our  review  is  broader,  we  can- 
not know;  but  over  and  over  again  appeals  are 
taken  without  the  least  chancre  of  success  except 
by  oversetting  findings  of  fact  upon  disputed  evi- 
dence. In  order  to  meet  this  persistence  we  may 
in  the  end  find  ourselves  forced  to  invoke  the  pen- 
alty provided  in  Rule  28  (2)  of  this  court/' 

To  the  same  effect  are  many  other  cases,  including : 
''Heranger'\  101  Fed.  (2d)  953  (9  CCA.) ; 
Citif  of  Cleveland  v.  Mclver,  109  Fed.  (2d)  69; 
Commercial  Molasses  Corp,  v.  Netv  York  Tank 

B.  Corp.,  114  Fed.  (2d)  248; 
The  SX\L.  No.  9,  114  Fed.  (2d)  964. 

Also  in  the  case  of  Tawadu  v.  United  States,  162  F. 
(2d)  615,  this  Court  enunciated  the  rule  on  this  pre- 
cise point  as  follows : 

'^(1)  In  an  appeal  in  admiralty,  where  'a  sub- 
stantial part  of  the  evidence  was  heard  in  open 
court',  the  'correct  rule'  is  that  the  findings  of  the 
trial  court  'are  accompanied  with  a  rebuttable 
presumption  of  correctness'.  Thomas  v.  Pacific 
S.S.  Lines,  Ltd.,  9  Cir.,  84  F.  2d  506,  507,  508;  The 
Pennsylvanian,  9  Cir.,  149  F.  2d  478,  481.  And, 
Svhere  all  of  the  evidence  is  heard  by  the  trial 
judge  and  the  question  is  one  of  credibility  of 
witnesses  on  conflicting  testimony,  the  presum])- 
tion  (that  the  findings  of  the  District  Court  are 
correct)  has  very  great  weight.'  " 

This  Court  succinctly  stated  the  rule  in  Stetson  v. 
United  States,  1946  A.Al.C.  900,  155  Fed.   (2d)   359 


(CCA.  9th),  and  in  Bornlmrst  v.  United  States,  1948 

A.M.C  53  (CCA.  9th),  as  follows: 

*^The  findings  are  supported  by  substantial  evi- 
dence, are  not  clearly  erroneous,  and  hence  should 
not  be  disturbed." 

The  facts  in  relation  to  every  material  issue  in  the 
matter  at  bar  were  decided  by  the  District  Court  in 
favor  of  appellee  and  against  appellant. 

Should  this  Court  determine,  in  its  wisdom,  to  liear 
this  matter  de  novo,  we  submit  the  following  in  reply 
to  the  appellant's  brief. 


INTRODUCTION. 

Guimar  A.  Larsson,  a  former  seaman  of  the  Justo 
Arosemena,  seeks  recovery  of  damages  for  personal 
injuries  allegedly  suffered  by  him  as  the  result  of  the 
appellee's  alleged  negligence.  A  libel  was  filed  under 
the  Jones  Act,  46  U.S.C  688,  claiming  that  appellee 
negligently  and  carelessly  caused  a  winch,  which  ap- 
pellant was  oiling,  to  start  up  without  warning;  ap- 
pellee was  additionally  charged  with  failure  to  pro- 
vide appellant  with  a  safe  place  in  which  to  work.  The 
Justo  Arosemena  was  a  vessel  owned  by  the  United 
States  of  America.  I^he  Government  had  originally 
been  joined  as  a  respondent  by  appellant  but  was  dis- 
missed at  the  trial  by  a  minute  order.  The  vessel  was 
bareboat  chartered  by  appellee  Coastwise  Line  which 
entered  into  a  per  diem  charter  party  with  the  Board 
of  Supplies,  Executive  Yuan  of  the  Republic  of  China 


(Ex.  2).  Under  the  terms  of  this  charter  appellee \s  sole 
obligation  was  to  deliver  the  vessel  alongside  desig- 
nated wharves  at  hoi*  several  ports  of  call  and  the  right 
and  obligation  to  discharge  her  rested  with  the  per 
diem  charterer.  The  vessel's  voyage  commenced  at  San 
Francisco  on  February  28,  1947,  and  terminated  No- 
vember 2,  1947  (Tr.  50,  51).  The  vessel  in  the  course  of 
her  nine  months'  voyage  called  at  Yokohama,  Tinian, 
Guam  and  Shanghai  on  four  occasions,  and  thence  re- 
turn to  San  Francisco  (Tr.  11,  12).  At  all  ports  of  call 
Chinese  stevedores  loaded  and  discharged  the  vessel 
with  the  exception  of  Yokohama,  where  the  work  was 
done  by  Japanese  nationals  (Tr.  6,  7,  8,  25,  32,  102). 
It  is  the  practice  to  use  native  stevedores  in  all  coun- 
tries of  the  world  (Tr.  25).  Appellant  suffered  an  in- 
jury while  oiling  a  winch  which  was  being  operated 
by  a  Chinese  winchdriver  in  the  employ  of  the  Board 
of  Supplies,  Executive  Yuan  of  the  Re])ublic  of 
China,  the  vessel's  per  diem  charterer. 


FACTS  AND  EVIDENCE  RELATING  THERETO. 

Appellant,  Gunnar  A.  Larsson,  was  an  experienced 
seaman  (oiler)  32  years  of  age  (Tr.  50).  At  the  time 
of  the  accident  he  had  had  nineteen  years  of  sea  expe- 
rience and  held  a  Swedish  engineer's  license  {Tv.  67) 
and  had  sailed  on  American  ships  for  some  three  years 
(Tr.  67,  68).  One  of  the  duties  of  an  oiler  on  American 
ships  is  to  oil  and  grease  winches  (Tr.  72,  52).  This 
work  is  done  while  the  vessel's  winches  are  })e- 
ing    used    in    the    course    of    heading    or    discharging 
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the  A^essel.  The  Jiisto  Arosemena  was  equipped  with 
five  sets  of  steam  winches,  ten  in  all  (Tr.  53).  The 
winches  were  oiled  in  six  places  and  there  were  grease 
cups  on  each  winch  in  approximately  twenty  places 
(Tr.  54).  During  the  nine  months'  voyage  the  total 
time  occupied  in  loading  and  discharging  operations 
involved  approximately  three  months  (Tr.  33,  34). 
During  the  course  of  such  operations,  which  were  con- 
ducted hourly,  these  winches,  according  to  appellant's 
own  testimony,  had  been  oiled  and  greased  not  less  than 
10,000  times  by  the  members  of  the  crew  concerned 
with  their  operation.  By  mathematical  computation — 
there  being  six  places  to  oil  and  twenty  to  grease  on 
each  winch — at  least  260,000  individual  operations 
w^ere  performed  on  the  vessel's  winches  during  the 
course  of  her  voyage,  and  despite  the  complaints  of  ap- 
pellant as  to  the  stevedores'  conduct  not  a  single  other 
accident  was  suffered  in  connection  with  the  winches 
during  the  entire  voyage  (Tr.  32,  33).  This  fact  alone 
weighs  heavily  against  apx)ellant's  contentions.  The 
appellant  himself  oiled  or  greased  the  winches  at  least 
1,000  times  (Tr.  70)  which  would  require  26,000  sep- 
arate operations.  The  appellant  was  supported  in  part 
in  his  claims  by  one  Herrera,  the  engine  room  union 
delegate.  Herrera 's  testimony  related  largel}^  to  what 
he  had  heard  from  others,  and  while  his  recollection 
was  fairly  clear  in  some  respects  that  favored  Lars- 
son's  claim,  he  did  not  know  the  name  of  any  of  the 
vessel's  officers  nor  did  he  know  the  names  of  the  of- 
ficers Avith  whom  he  claimed  he  conversed,  although  he 
had  been  aboard  the  vessel  for  the  entire  voyage  (Tr.  25, 


26).  He  did  not  know  the  name  of  the  officer  in  charge 
of  the  engine  room  or  the  officer  in  charge  of  the  deck 
or  where  the  Chief  Engineer  was  at  the  time  of  an  al- 
leged episode  that  he  described  (Tr.  30,  31). 

It  took  appellant  between  forty-fi\^e  minutes  and 
an  hour  to  grease  all  the  winches  (Tr.  73) ;  or  to  oil 
them  alone,  from  ten  to  fifteen  minutes  (Tr.  74).  On 
October  5,  1947,  the  day  of  his  injury,  Larsson 
serviced  the  winches  during  the  stevedores'  lunch  hour, 
and  the  winch  at  which  he  was  injured  was  the  last 
to  be  worked  upon  by  him  on  that  round.  When  he 
came  up  to  the  A\inch  the  Chinese  winchdriver  was 
warming  it  up  (Tr.  80).  Appellant  did  not  speak  to 
the  wdnchdriver  but  started  to  work  on  the  winch  after 
the  winchdriver  had  given  his  ''O.K.''  Appellant  said 
nothing  whatever  to  the  winchdriver,  merely  showing 
him  his  grease  gun  before  he  commenced  work.  Ap- 
pellant was  working  on  the  last  grease  cuj)  when,  ac- 
cording to  his  testimony,  the  winchdriver  started  up 
the  winch,  causing  the  grease  gun  to  hit  him  on  the 
wrist.  Appellant  did  not  know  whether  he  had  ever 
seen  this  particular  winchdriver  before  (Tr.  81)  and 
no  one  aboard  the  vessel  could  identify  this  particular 
winchdriver  as  being  the  one  who  had  carelessly 
handled  a  winch  before  (Tr.  81).  The  appellant's  wit- 
ness Herrera  admitted  that  he  did  not  know  whether 
the  winchdriver  that  was  operating  the  winch  where 
Larsson  was  working  was  the  one  that  had  been  op- 
erating the  winches  on  the  ])revious  occasion  three 
months  before,  nor  did  he  recall  seeing  him  aboard  the 
vessel  before  or  after  the  accident  (Tr.  23). 
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Each  of  the  vessers  ten  winches  is  equipped  with  an 
individual  shut-off  valve  which,  if  closed  down  prior 
to  working  on  the  winch,  would  completely  immobilize 
the  winch  and  make  it  entirely  safe  for  anyone  to 
work  on  or  about  it  (Tr.  Ill,  112).  Even  appellant's 
witness  Herrera  admitted  this  fact  (Tr.  39).  After 
the  valve  is  closed  the  winch  cannot  thereafter  be  oper- 
ated until  the  steam  valve  is  re-opened.  The  use  of  this 
valve  is  a  proper  way  of  immobilizing  a  winch  and 
it  is  located  within  three  feet  of  the  winch's  throttle 
(Tr.  112).  It  takes  eight  turns  to  completely  close  the 
valve  which  can  be  accomplished  in  less  than  a  minute 
(Tr.  112).  Upon  the  opening  of  the  valve  the  winch 
can  be  put  back  into  immediate  operation  (Tr.  113) 
It  was  within  the  discretion  of  the  individual  oilers  as 
to  whether  they  should  completely  immobilize  any  par- 
ticular winch  (Tr.  115).  Once  the  valve  had  been 
closed  the  winchdrivers  could  not  again  stai't  the 
Avinch  (Tr.  112).  All  the  witnesses  admitted  that  there 
was  no  rule  against  using  the  valve  to  shut  down  the 
winch  (Tr.  41).  Appellant's  witness,  Houston,  claimed 
that  it  was  not  customary  foi*  oilers  to  touch  the 
valves.  How^ever,  on  re-direct  examination,  wiien  asked 
by  counsel  for  appellant  if  the  valve  w^ere  closed  when 
working  on  the  winch  whether  there  w^ould  ])(^  any- 
thing to  prevent  the  winchdriver  himself  from  turn- 
ing the  steam  valve  back  on  again  after  the  oiler  had 
turned  it  off,  this  witness  answered  as  follow^s:  '^No, 
there  w^ould  be  nothing  at  all  to  prevent  it.  It  Imp  pens 
in  many  cases/'  (Tr.  97).  It  w^as  also  claimed  b}^  this 
witness  that  these  valves  are  only  shut  dowai  wiien  the 
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winchdrivei's  go  to  luneh  or  in  the  event  an  oiler  havS 
to  make  running  repairs  (Tr.  97).  He  likewise  ad- 
mitted that  when  the  valves  are  shut  down,  such  action 
is  taken  to  prevent  accidents  (Tr.  100).  The  winches 
were  in  good  order  and  condition  and  there  was  noth- 
ing the  matter  with  them  (Tr.  36). 


ANSWER  TO  APPELLANT'S  ARGUMENT. 
I. 

Appellant  urges  with  unusual  vigor  that  the  Justo 
Arosemena  was  unseaworthy  because  of  the  alleged 
incompetence  of  the  Chinese  stevedores.  There  is  not 
one  iota  of  evidence  even  remotely  tending  to  show 
that  the  stevedore  operating  the  winch  on  the  occasion 
of  Larsson's  injury  had  at  any  time  during  the  en- 
tire three  months  of  loading  and  unloading  operations 
given  any  indication  whatever  that  his  handling  of 
any  of  the  vessel's  winches  was  in  any  way  improper. 

Although,  admittedly,  while  two  previous  experi- 
ences of  difficulty  w^ere  encountered  with  Chinese 
stevedores  during  the  three  months,  there  is  not  one 
word  of  evidence  to  connect  the  two  prior  episodes, 
which  involved  careless  operation  of  the  inches, 
with  the  winchdriver  of  the  winch  upon  which  appel- 
lant was  working  at  the  time  of  his  claimed  injury. 
There  is  nothing  in  the  record  which  shows  that  the 
winchdriver  with  whom  we  aie  here  concerned  may 
not  have  l)een  the  best  one  in  all  of  China.  No  acts  oT 
prior  or  later  negligence  were  attributed  to  him  even 
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by  the  appellant's  most  enthusiastic  witnesses.  How 
then,  we  inquire,  could  it  be  claimed  that  the  ship- 
owner had  notice  or  knowledge  of  the  alleged  incom- 
petence of  this  stevedore,  an  employee  of  the  vessel's 
per  diem  chai*terer?  The  principal  complaint  against 
the  winchdriver  manning  tlie  Avinch  at  which  appellant 
was  injured  is  that  he  was  Chinese,  and  the  argument 
seems  to  be  that  by  reason  of  his  nationality  he  was 
per  se  incompetent  because  two  other  Chinese  na- 
tionals (it  may  have  been  the  one  man  on  l)oth  oc- 
casions) had  on  tw^o  prioi*  occasions,  the  first  of  which 
was  three  months  before  T^arsson's  accident,  shown 
some  evidence  of  negligence.  We  venture  to  suggest 
that  more  than  one  stevedore  in  the  port  of  San 
Francisco  is  negligent  and  careless  on  any  par- 
ticular day.  Is  it  not  inappropriate  to  inquire 
whether  such  circumstance  per  se  makes  all  American 
stevedores  in  the  port  of  San  Francisco  negligent? 

As  pointed  out,  not  a  single  other  injury  was  suf- 
fered during  the  entire  course  of  the  vessel's  nine 
months'  voyage,  three  months  of  which  were  consumed 
in  stevedoring  operations.  Doubt  exists  as  to  whether 
such  an  enviable  record  has  been  achieved  in  our  local 
ports. 

In  support  of  appellant's  ill  conceived  theory 
of  liability  he  has  cited  Seas  Shipping  Co.  v.  Sicracki, 
328  U.S.  85,  66  Sup.  Ct.  872  (1946).  In  view  of  the 
tendency  of  all  seamen  to  claim  the  Sieracki  de- 
cision in  support  of  their  positions  irrespective  of 
whatever  they  may  be,  we  respectfully  submit  that 
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that  decision  does  not  of  necessity  guarantee  a  re- 
covery to  all  seamen  in  any  amount,  based  upon  any 
possible  claim,  no  matter  how  fantastic.  The  Jones 
Act  has  not  as  yet  become  an  unqualified  all  risk 
policy  of  unlimited  insurance  running  in  favor  of  all 
seamen  claimants  under  all  possible  conditions.  In 
Seas  Shipping  Co.  v.  Sieracki,  supra,  Sieracki  was  em- 
ployed by  an  independent  stevedoring  contractor 
which  was  ujider  contract  to  the  Seas  Shipping  Co. 
to  unload  one  of  its  vessels.  The  libelant  was  operat- 
ing a  winch  and  when  a  load  on  the  boom  was  being 
lowered  the  shackle  supporting  the  boom  broke  at  its 
crow^n  causing  the  boom  and  tackle  to  fall  and  injure 
Sieracki.  The  Court  there  held  that  the  shipowner's 
obligation  of  seaworthiness  extended  to  longshoremen. 
As  noted,  that  decision  was  based  upon  facts  far 
different  than  here.  In  the  Sieracki  case  the  ship's 
gear,  while  being  used  in  the  manner  intended,  cariied 
away.  We  have  no  such  problem  even  remotely  touch- 
ing upon  such  facts  here. 

In  sujjport  of  the  same  point  api)ellant  refers  to  the 
recently  decided  case  of  United  States  v.  Arrow  Steve- 
doring Company,  175  Fed.  (2d)  329  (Petition  for 
Writ  of  Certiorari  has  been  filed  and  is  now  pending 
before  the  United  States  Supreme  Court).  As  in  the 
Sieracki  case,  supra,  the  accident  was  caused  by  an 
unsea worthy  vessel  and  the  action  was  predicated  upon 
the  failure  of  unsea wortliy  ship's  gear  which,  in  the 
Arrotv  case,  was  negligently  used  by  the  stevedores. 
There  was  nothing  unsea  worthy  oi*  improper  about  the 
Justo  Arosemen  or  her  winches.  Thev  were  all  in  ffood 
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running  order  and  condition.  In  the  Arrotv  Steve- 
doring case  the  vessel  owner  admittedly  had  knowledge 
of  the  vessePs  unseaworthiness.  In  the  case  at  bar 
there  were  no  unseaworthy  conditions  nor  did  the 
shipowner  know  nor  could  he  have  had  any  oppor- 
tunity to  ascertain  or  know  that  the  winchdriver  might 
at  some  time  in  the  course  of  his  whole  career  start  a 
winch  prematurely. 

Appellant  wanders  far  from  his  original  prcmiise  in 
citing,  on  page  18  of  his  brief,  The  Rolph,  299  Fed. 
52.  As  is  well  known  to  this  Court,  the  facts  in  The 
Rolph  involved  the  employment  by  the  shipowner  of 
an  officer  w^ho  was  known  to  be  of  vicious  and  wicked 
propensities  and  of  a  most  brutal  and  inhuman  nature, 
demonstrated  by  previous  acts. 

Peninsular  cfc  Occidental  S,  S,  Co.  v.  N.L.R.B.,  98 
Fed.  (2d)  411,  is  not  even  remotely  in  point.  This 
case  came  about  when  the  steamship  company  brought 
proceedings  to  vacate  an  order  of  a  National  Labor 
Relations  Board  regarding  unfair  labor  practices. 
Spellman  v,  American  Barge  Line  Co,,  76  Fed.  Supp. 
1,  merely  stands  for  the  proposition  that  whether  a 
vessel  is  properly  manned  by  an  incompetent  master 
and  crew  is  a  question  for  the  jury.  In  State  of  Mary- 
land, 85  Fed.  (2d)  944,  the  Court  held  that  it  was 
negligence  to  fail  to  instruct  a  young  and  inexperi- 
enced seaman  in  his  duties. 

It  will  be  noted  that,  contrary  to  the  situation  in  the 
matter  at  bar,  the  relationship  of  master  and  servant 
existed  in  all  the  foregoing  cases  cited  by  appellant. 
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II. 


Appellant  in  his  brief  (page  19)  again  argues  that 
the  case  of  Seas  Skipping  Co.  v.  Sieracki,  supra,  is 
controlling.  We  believe  that  we  have  shown  that  the 
Sieracki  case  is  in  no  wise  in  point  and  not  here  con- 
trolling. Appellant  would  have  this  Court  believe  that 
by  entering  into  a  per  diem  charter,  appellee  did  so  for 
the  sole  purpose  of  closing  American  courts  to  him. 
Nothing  could  be  more  ridiculous.  Per  diem  charters 
were  a  vei'v  common  form  of  commerce  long  before  the 
Jones  Act  was  heard  of  and  there  is  nothing  unusual 
or  uncommon  about  them.  ^J^hey  are  not  entered  into 
for  the  purposes  claimed  by  appellant  nor  do  they  rep- 
resent attempts  of  the  shipowner  to  avoid  his  responsi- 
bilities through  subterfuge.  Appellant  cites  the  cases 
of  Mahnich  v.  Southern  S,  S,  Co.,  321  U.S.  96;  DeZon 
i\  American  President  Lines,  318  U.S.  660;  Meyers  v, 
Pittsbtmj  S.  S.  Co,,  165  F.  (2d)  642,  as  standing  for 
the  proposition  that  a  seaman  who  was  injured 
through  the  negligence  of  a  fellow  servant  is  entitled 
to  indemnity  from  his  employer.  We  believe  the  rule 
that  a  seaman  can  recover  for  the  negligence  of  a  fel- 
low servant  is  so  fundamental  that  it  needs  no  com- 
ment. Such,  however,  is  not  the  case  in  the  matter  at 
bar. 

Appellant,  by  an  ingenious  argument,  seems  to  claim 
that  a  seaman  libelant  has  neither  the  burden  of  proof 
of  showing  negligence  upon  the  part  of  the  ship  nor 
its  unseaworthiness.  Indeed,  under  this  test  all  that  is 
required  to  recover  damages  is  an  injury  of  some  sort 
and,    ipso   facto,   the   seaman    acquires    wealth.     Ap- 
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pellant  seems  to  insist  that  a  shipowner  is  liable  in  the 
absence  of  his  fault  or  negligence.  In  the  absence  of 
unseaworthiness  we  submit  that  the  answer  is  so  self 
apparent  that  it  requires  no  argument.  Additionally, 
we  feel  that  appellant's  complaint  that  because  his 
injury  was  suffered  in  China  and  not  elsewhere,  de- 
prives him  of  a  right  that  he  otherwise  might  have 
had  against  the  allegedly  offending  stevedores  is  ut- 
terly without  merit.  It  is  not  our  concept  that  ]3ublic 
policy  will  authorize  a  cause  of  action  by  an  injured 
seaman  against  a  vessel  simpl}^  because  it  would  be  in- 
convenient for  him  to  sue  the  party  responsible  for  his 
injury  elsewhere  than  in  his  home  port. 


III. 

In  suppoii:  of  his  third  argument  (at  page  24  of  his 
brief),  appellant  again  relies  on  Seas  Shipping  Co,  v, 
Sieracki,  which  case  we  have  heretofore  distinguished. 
Additionally,  he  relies  on  Francis  v.  'Seas  Shipping 
\Co.,  158  Fed.  (2d)  584.  A  seaman  aboard  the  vessel 
was  required  to  man  one  of  the  vessel's  guns  during 
an  air  raid  alarm.  He  was  unable  to  reach  his  gun 
because  the  passageway  from  his  bunk  to  the  gmi  po- 
sition was  littered  with  dunnage  upon  which  he  slipped 
and  fell,  injuring  himself.  The  jury  foimd  that  the 
dangerous  condition  which  existed,  and  which  the 
master  could  have  reasonably  obviated  in  the  interest 
of  safety  of  the  crew,  constituted  an  unsafe  place  to 
work.  The  next  case  cited  by  appellant  is  that  of 
Shields  v.  United  States,  73  F.  Supp.  862.  We  agree 
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with  the  conclusion  of  the  Court  and  beUeve  the  case 
to  be  on  all  fours  with  the  one  at  bar.  This  case  will  be 
fully  discussed  later.  In  Kiinschman  v.  United  States, 
54  Fed.  (2d)  987,  the  rule  is  laid  down  that  an  owner 
who  lets  the  construction  of  an  engine  to  an  inde- 
pendent contractor  is  not  responsible  under  the  doc- 
trine of  respondeat  superior  for  the  negligence  of 
such  contractor  or  his  servants  unless  the  own^r  su- 
pervises the  work  and  knows  or  should  know  because 
of  such  sui)ervision  that  the  engine  was  inherently  dan- 
gerous. Here  is  a  case  cited  by  appellant  that  stands 
for  the  proposition  for  which  we  contend.  In  the  in- 
stant case  the  shipowner  did  not  know,  and  had  no 
way  of  knomng,  that  the  winchdriver,  a  third  party's 
employee,  might  or  would  prematurely  start  his  winch. 
In  the  case  of  American  Pacific  Whaling  Co.  v.  Kris- 
tensen,  93  Fed.  (2d)  17,  cited  on  page  30  of  appellant's 
brief,  the  ship  there  involved  was  equipped  with  a  de- 
fective whaling  gun  which  exploded  injuring  a  seaman. 
That  case  does  nothing  more  than  to  reiterate  the  ele- 
mentary rule  regarding  the  principles  of  law  involved 
in  ''dangerous  instriunentality''  cases. 


IV. 

Undei'  topic  IV  of  appellant's  brief  (page  30) 
he  again  cites-  Francis  r.  Seas  Shipping  Co,  which  we 
have  heretofore  discussed  and  additionally  cites  Mulli- 
gan V,  Eastern  S,  S.  Lines,  170  F.  (2d)  882,  wherein  it 
was  held  that  whether  the  shi])  was  negligent  in  re- 
spect to  the  condition   aiul   installation   of  a   certain 
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turnbuckle  was  a  question  for  the  jury.  The  latter  case 
simply  declares  the  rule  to  be  that  the  knowledge  of 
the  vesseFs  mate  that  the  ship's  gear  is  defective  is  im- 
puted to  the  steamship  company  as  a  matter  of  law. 
These  propositions  appear  to  be  elementary  and  re- 
quire no  further  discussion. 

It  is  not  clear  why  appellant  relies  on  Pietryzk  v. 
Dollar  S.  S,  Lines,  31  Cal.  App.  (2d)  584,  1939  A.M.C. 
1281.  To  be  sure,  the  case  holds,  as  claimed,  that  if  the 
shipowner  negligently  fails  to  discover  and  remove  oil 
he  is  liable  by  reason  of  negligent  failure  to  provide 
a  safe  working  place.  It  is  significant  to  note,  however, 
that  the  shipowner  must  have  been  negligent  in  his 
failure  to  discover.  The  case  further  goes  on  to  hold 
that  the  defense  of  independent  contractor  is  entirely 
proper  and  consistent  with  the  Jones  Act : 

*^The  plaintiff  does  not  call  our  attention  to  any 
authority  to  the  effect  that  the  function  of  clean- 
ing oil  tanks  is  inherently  injurious,  therefore  the 
duty  of  performing  such  work  could  ))e  delegated. 
In  the  absence  of  express  language  to  the  contrary 
in  the  Jones  Act  it  did  not  have  the  effect  of  de- 
priving this  defendant  of  the  right  to  rely  on  the 
defense  that  Ah  Him  was  an  independent  con- 
tractor. (13  Cal.  Jur.  1045;  American  Pacific 
Whaling  Co.  ev.  Kristensen,  1938  A.M.C.  449,  93 
F.  (2d)' 17,  20.)'' 

^^In  1908  the  Federal  Employers'  JJability  Act 
was  enacted  by  the  Congress.  (45  Mason's  U.S.C., 
sec.  51.)  It  modifies  the  rules  applicable  to  com- 
mon carriers  in  interstate  commerce.  As  to  sea- 
men that  statute  was  made  applicable  by  the 
Jones  Act.  (46  JNIason's  U.S.C.,  sec.  688.)  Under 
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neither  of  said  statutes  was  the  defense  of  in- 
dependent contractor  expressly  abolished.  Nor  do 
we  find  any  language  in  either  statute  which  by 
implication  has  that  effect  as  to  incidental  mat- 
ters such  as  cleaning  of  oil  tanks." 

At  this  point  appellant  again  urges  tliat  because 
complaint  had  been  made  as  to  the  conduct  of  two 
other  winchdrivers  (it  may  have  been  the  same  man 
twice)  over  the  course  of  the  three  months  of  load- 
ing o])erations,  the  shipowner  was  thereby  under  con- 
structive notice  that  the  winchdriver  at  Larsson's 
winch  would  prematurely  start  his  winch.  We  can 
understand  the  reason  for  appel]ant^s  persistent  repe- 
tition of  this  claim.  It  is,  of  course,  essential  to  his 
case,  but  the  record  is  devoid  of  any  prior  or  later 
claims  of  negligence  upon  the  part  of  this  stevedore. 
We  are  certain,  as  was  the  trial  Court,  that  because 
one  or  possibly  two  stevedores  on  two  other  occasions 
(and  no  more)  committed  a  negligent  act,  that  such 
does  not  necessarily  mean  all  the  mnchdrivers  in 
Shanghai,  or  all  the  winchdrivers  aboard  this  vessel 
were  likewise  negligent  as  a  matter  of  laAv  at  all  times. 

Appellant  makes  the  novel  ])oint  that  the  master 
owed  him  the  duty  of  protecting  him  to  the  extent 
that  he  should  have  l)een  provided  with  an  assistant 
or  perhaj)s,  we  might  suggest,  an  attendant.  The  rec- 
ord will  show  without  contradiction  that  an  oiler  vv- 
quires  no  assistant  and  such  has  never  been  custom- 
ary or  necessary.  The  implication  is,  of  course,  that 
this  engineering  officer  (Swedish  license)  of  19  years' 
experienr-e  required  a  male  attendant  to  show  him  how 


18 


to  take  eight  turiivS  on  a  small  steam  valve  and  thus 
insure  his  absolute  safety.  We  think  that  the  argu- 
ment borders  on  f acetiousness.  We  respectfully  call  the 
Court's  attention  to  the  fact  that  while  appellant  at 
page  35  of  his  brief  refers  to  the  ^ ^multitude  of  similar 
instances''  there  were  but  two  shown  or  even  testified 
to  by  the  appellant  and  his  witnesses.  Whether  two 
such  instances  over  a  long  period  of  time  constitutes 
a  ^'multitude"  we  leave  to  the  Court.  Appellant  on 
page  37  of  his  brief  infers  that  because  it  would  take 
one  minute  longer  to  make  a  much  absolutely  safe 
to  work  on,  that  this  safe  practice  was  not  followed 
because  it  would  consume  some  of  the  shipowner's 
time.  There  is  nothing  in  the  record  to  show  that  the 
shipowner  in  any  way  hurried  the  operations  and  we 
believe  the  Court  will  take  judicial  knowledge  of  the 
fact  that  seamen  of  today  are  not  overly  concerned 
with  the  shipowner's  time.  The  evidence  as  has  here- 
tofore been  pointed  out,  is  absolutely  clear  that  it  was 
a  matter  for  the  individual  oiler's  discretion  as  to 
whether  he  would  comy)letely  immobilize  the  winch 
before  working  on  it. 


V. 

In  support  of  the  theory  that  appellant  was  not 
guilty  of  negligence  or  contributory  negligence  he  has 
of  necessity  misquoted  the  record  and  made  statements 
thcit  are  unsupported  by  the  record.  Appellant  on  page 
35  of  his  ))rief  claims,  albeit  erroneously,  that  the 
''multitude    of    similar    incidents,"    upon    the    part 


19 


of  the  Chinese  stevedores  clearly  sliowed  the  propen- 
sity for  premature]}'  starting  the  winches.  He  again 
claims  such  acts  to  liave  been  perforaied  ^^habit- 
ually and  continuously''.  On  the  next  page  of  his  brief 
he  su])inely  claims  that  he  knew  nothing  of  such  acts 
or  propensities  and  presumably  therefore  was  under 
no  compulsion  or  necessity  to  show  any  care  whatever 
for  his  own  safety.  His  principal  argument  in  sup- 
port of  his  claim  that  there  was  no  negligence  on  his 
part,  seems  to  be  that  it  would  have  taken  him  one 
minute  or  possibly  less  to  completely  immobilize  the 
winch  and  thus  make  it  absolutely  safe.  There  is  not 
one  scintilla  of  evidence  in  the  record  that  the  ship- 
owner objected  to  this  additional  one  minute  of  work- 
ing time  or  that  such  would  materially  affect  the  ship's 
operation  or  would  in  any  way  violate  the  terms  of  the 
per  diem  charter.  The  fact  of  the  matter  is  that  the 
longer  time  the  ship  was  under  the  per  diem  charter 
the  longer  the  shipowner  would  continue  to  be  paid  by 
the  charterer  and  thus  any  delay  occasioned  hy  the 
additional  one  minute  would  imire  to  the  shipoAvner's 
benefit  and  would  not  be  to  his  detriment,  as  the  appel- 
lant would  so  artfully  have  this  Court  believe. 

Appellant  seeks  freedom  from  fault  by  claiming 
that  he  was  not  told  that  he  should  close  the  steam 
valve.  We  deem  it  elementary  that  a  man  with  19 
years  of  sea  experience  who  holds  a  foreign  engineer's 
license  does  not  have  to  be  told  that  he  can  sto])  a 
winch  by  turning  a  simple  valve;  any  elementary 
grade  student  knows  that  it  would  be  safei'  to  work 
on  a  winch  that  had  been  immobilized  than  one  which 
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had  not.  It  is  further  argued  that  the  trial  Court 
found  appellant  to  be  negligent  uj^on  the  basis  of  the 
case  of  Shields  v.  United  States,  supra.  We  respect- 
fully submit  that  the  Court  made  such  finding  upon 
the  evidence  adduced  before  it,  as  is  clear  from  the 
Court's  twice  considered  ruling.  Appellant  now  urges 
that  there  is  a  complete  absence  of  any  evidence  to 
show  that  he  had  any  knowledge  of  the  danger.  If  ap- 
pellant did  not  know  that  it  was  possible  for  a  winch- 
driver  to  prematurely  start  a  winch  then  we  respect- 
fully submit  his  abysmal  ignorance  of  what  he  should 
have  known  must  in  itself  1)ar  any  right  to  recovery. 
I^he  arguments  of  appellant  on  this  phase  border  on 
the  ridiculous.  In  support  of  his  theory  appellant 
cites  the  case  of  Roberts  v.  United  Fisheries,  141 
F.  (2d)  288.  This  case  involved  the  death  of  some 
seamen  who  were  fishermen.  They  were  fishing  from 
dories  when  a  storm  came  up  and  the  master  failed 
to  call  the  dory  fishermen  back  to  the  mother  ship. 
I^he  case  holds  that  there  is  a  question  of  fact  as  to 
whether  the  captain  acted  as  a  reasonable  and  prudent 
master  under  the  circumstances.  The  question  in- 
volved was  one  of  whether  proper  or  improper  orders 
had  been  given  or  the  lack  thereof  and  it  is  in  no  way 
here  enlightening. 


VI. 

Appellant  in  his  brief  under  the  caption  ''Public 
Policy '^  claims  that  he  should  have  a  recovery  against 
the  shipowner  because  he  was  hurt,  and  also  because 
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his  real  cause  of  action  against  tlie  Chinese  stevedores 
is  only  illusory,  presiunably  because  it  would  have  to 
be  enforced  in  the  Chinese  Courts.  Such  right  is  far 
from  illusory.  Under  the  unique  Chinese  law,  which 
would  govern  the  appellant's  right  against  the  steve- 
dores in  this  instance,  the  only  question  involved  is 
that  of  ability  to  pay.  The  question  of  fault  is  not 
adjudicated  nor  at  issue,  the  sole  question  being 
whether  the  plaintiff  or  the  defendant  is  best  able  to 
pay.  Assuming  that  this  ai^pellant  has  less  funds 
than  the  Chinese  Government  lie  would  be  entitled 
to  a  recovery  on  the  basis  here  urg*ed  against  the  ship- 
owner, viz.,  that  he  suffered  an  injury.  As  usual,  in 
support  of  his  theory  appellant  has  cited  cases  that 
are  in  no  wise  in  point.  He  relies  on  Koehler  v, 
Presque-Tsle  Tramportatiou  Co,,  141  F.  (2d)  490, 
which  is  a  case  involving  assault  of  one  seaman  upon 
another;  the  vicious  propensity  rule  was  applied.  Re- 
liance is  likewise  placed  eri'oneously  on  the  case  of 
Soconfi-VacHum  Oil  Co.  v.  Smith,  305  U.S.  424.  There 
a  seaman  sued  for  an  injury  received  in  a  fall  in  the 
engine  room  caused  by  a  defective  step  on  which  he 
stood  while  on  duty  when  seeking  to  learn,  by  touch- 
ing with  his  finger,  whether  an  engine  bearing  was 
overheated.  The  Court  applied  the  comparative  neg- 
ligence rule  holding  that  botli  the  vessel  and  the  in- 
jured seaman  were  at  fault.  State  of  Maryland,  85  F. 
(2d)  944,  has  heretofore  been  commented  upon.  Suffice 
it  here  to  say  that  the  only  proi)osition  involved  in 
that  case  was  the  liability  on  the  ])aT*t  of  the  vessel  for 
failure  to  instruct  a  green  and  inexperienced  seaman 
as  to  his  duties.  Appellant  alludes  to  the   fact  that 
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the  shipowner  could  liave  provided  against  his  liabil- 
ity, if  any,  by  way  of  insurance;  he  also  refers  to  the 
usual  hold  harmless  clauses  contained  in  the  per  diem 
charter.  His  reference  to  ))oth  can  be  regarded  as  hav- 
ing been  made  only  for  the  obvious  purpose  of  in- 
jecting the  question  of  insurance  into  the  case  with 
the  obvious  intent  and  hope  of  prejudicing  the  out- 
come. Such  tactics  are  not  new  to  jury  lawyers  nor  is 
their  purpose  unknown.  It  goes  without  saying,  that 
learned  judges  are  unimpressed  hy  these  improper 
methods.  We  should  like  to  suggest,  however,  before 
passing  the  point,  that  had  appellant  been  so  insur- 
ance-minded he  could  have  provided  himself  with  all 
the  accident  insurance  he  cared  to  purchase. 


THE  FINDINGS  OF  FACT  AND  CONLUSIONS  OF  LAW 
ARE  FULLY  SUPPORTED  BY  THE  EVIDENCE. 

As  previously  pointed  out  Judge  l^al  Lemmon 
examined  with  meticulous  care  the  law  and  evi- 
dence relating  thereto  in  this  matter.  He  filed  one  writ- 
ten opinion  on  February  28,  1949,  and  su))sequent  to 
the  setting  aside  of  the  order  which  followed,  the 
learned  judge  reconsidered  the  entire  matter  and 
filed  a  subsequent  written  opinion  on  May  24,  1949,  af- 
firming his  previous  decision.  All  of  appellant's 
theories  presented  to  this  Court  were  urged  in  the 
Court  below  and  appropriate  Findings  of  Fact  were 
made  thereon.  As  to  appellant's  claim  that  recovery 
should  be  allowed  because  two  prior  episodes  had  been 
experienced  with  stevedores  during  the  course  of  the 
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vessel's  three  months'  loading'  and  unloading  opera- 
tions, the  Couii:  very  proi>erly  points  out  in  its  first 
opinion  (Ap.  22)  as  follows: 

'*The  fact  that  difficulties  had  been  encountered 
with  Chinese  stevedores  on  a  prior  visit  to 
Shanghai  and  there  had  apparently  been  some 
difficulty  the  day  before  between  a  Chinese  winch 
operator  and  a  seaman  is  not  sufficient  in  the  ab- 
sence of  a  showing  that  this  particular  operator 
was  so  inefficient  as  to  constitute  a  hazard  to 
justify  classifying  the  ship  as  unsea worthy. " 
(Emphasis  supplied.) 

Again  in  his  second  opinion  (Ap.  29  and  29-A),  it  is 
stated  as  follows : 

''The  factual  situation  presented  herein  does  not 
justify  a  finding  of  negligence  that  would  be  im- 
puted to  respondent  making  it  liable  to  libelant 
for  damages.  Taking  the  evidence  most  strongly 
in  favor  of  libelant  that  on  a  prior  trip  difficulties 
had  been  incurred  mth  Chinese  stevedores  and 
that  on  this  voyage  a  member  of  the  crew  had 
trouble  with  another  Chinese  winch  operator  the 
night  before  the  accident  complained  of  herein, 
this  is  not  sufficient  to  justify  a  finding  that  all 
Chinese  stevedores  are  negligent  or  that  it  was 
foreseeable  that  the  particular  stevedore  who 
caused  the  injury  would  prove  to  be  incompetent. 
Negligence  may  not  be  attributed  to  the  ship  op- 
erator for  the  actions  of  a  Chinese  winch  oper- 
ator who  until  the  accident  had  been  operating 
his  winch  properly  where  the  libelant  had  the 
means  furnished  to  adequately  protect  himself 
from  the  possible  contingency  that  the  winch  op- 
erator would  negligently  operate  the  winch  when 
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the  libelant  was  oiling  the  winch  in  plain  view  of 
the  operator.''  (Emphasis  supplied.) 

Nowhere  in  the  record  is  there  a  scintilla  of  evi- 
dence or  even  the  slightest  suggestion  that  the  offend- 
ing wdnchdriver  had  (^ver  before  shown  any  evidence 
of  recklessness  noi*  did  he  show  any  after  the  acci- 
dent. The  shipowner  could  not  by  any  means  have 
ascertained  that  this  particular  winchdriver  was  likely 
to  or  would  prematurely  start  his  winch  and  was  ut- 
terly powerless  to  foresee  such  possible  action;  the 
only  person  who  could  have  prevented  it  was  the  ap- 
pellant himself  who  had  the  power,  right  and  duty 
to  immobilize  the  winch  and  make  such  action  impos- 
sible. Ai^pellant  takes  the  j^osition  that  because  two  of 
the  very  great  number  of  stevedores  in  the  three 
months'  loading  operations  had  each  once  been  care- 
less, the  shipowner  w^as  on  notice  that  all  Chinese 
stevedores  had  reckless  propensities  and  for  that  rea- 
son became  the  fellow  servants  of  appellant  and 
thereby  imposed  liability  on  the  shipowner  as  the  em- 
ployer of  the  stevedores.  As  pointed  out  in  our  state- 
ment of  facts  the  vessel's  winches  during  the  course  of 
this  voyage  were  serviced  in  at  least  260,000  individual 
operations  and  the  appellant  himself  oiled  or  greased 
the  winches  at  least  1,000  times,  which  required  him 
to  service  a  minimum  of  26,000  operating  parts  of  the 
vessel's  winches.  We  believe  it  is  startingly  significant 
that  not  a  single  other  injury  in  the  entire  period  was 
suffered  by  anyone  in  connection  with  the  vessel's 
Avinches.  This  fact  was  testified  to  by  the  appellant's 
watnesses.  At  the  risk  of  being  thought  repetitious. 
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we  venture  the  belief  that  there  is  not  one  stevedoring 
contracting-  firm  in  America  that  has  caused  as  few 
as  two  injuries  in  tliree  montlis  of  operations,  and 
that  fact  certainly  does  not  prove  that  all  American 
stevedores  have  reckless  and  careless  propensities  and 
are  theref oi'e  per  se  negligent.  Some  ])oint  is  attempted 
to  bo  made  by  the  appellant  that  Chinese  stevedores 
conduct  their  operations  somewhat  differently  than 
do  American  stevedores.  It  is  safe  to  suggest  that 
stevedores  the  world  over  differ  in  e\ery  port  and  in 
every  country,  and  American  efficiency  cannot  always 
be  had  in  ever}^  foreign  port.  Such  can  hardly  be 
charged  as  a  fault  of  the  concerned  vessel  and  cer- 
tainly cannot  be  attributed  to  the  vessel's  negligence. 
Appellant  does  not  dispute  the  fact  that  each  of  the 
vessel's  winches  was  equipped  with  an  indiWdual 
steam  shut-off  valve.  If  this  valve  is  closed  and  the 
winch  allowed  to  make  a  turn  or  two  to  allow  steam 
in  the  piston  to  clear  no  stevedore  or  any  human 
power  can  cause  the  winch  to  move  or  turn  thereafter, 
and  no  one  can  doubt,  and  the  evidence  clearly  shows 
that  the  safest,  best  and  usual  way  to  oil  a  winch  is  to 
first  close  the  A'alve.  If  this  is  done  no  injury  is  pos- 
sible. The  appellant's  witnesses  admit  that  it  was  cus- 
tomary to  close  the  winch  in  American  ports  during 
lunch  hours  or  for  other  periods  when  the  winch- 
driver  was  not  at  his  post  but  the  evidence  was  con- 
fiicting  whether  this  was  a  customary  ])ractice  while 
oiling.  Chief  Engineer  AFontague  testified  as  follows: 
^'Q.  Then  would  it  be  possible  for  that  winch 
to  move  as  long  as  the  valve  was  closed? 
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A.     No. 

Q.     Would  that  shut  off  all  the  steam  in  the 
winch? 
A.    That  is  right. 

Q.     Does  each  winch  have  a  separate  valve? 
A.     Each  winc'h  has  a  separate  stop  valve,  yes. 
Mr.  Black.     That  is  all.''  (Tr.  112.) 

''Mr.  Black.  Q.  Mr.  Montague,  it  was  up  to 
the  discretion  of  the  individual  oiler  as  to  whether 
he  shut  down  or  not? 

A.     That  is  right.''  (Tr.  115.) 

One  of  the  ajjpellant's  witnesses,  Houston,  while  de- 
nying that  it  was  customary  for  oilers  to  touch  the 
valves  when  oiling,  was  asked  by  counsel  for  appel- 
lant on  re-direct  examination  if  the  valve  were  closed 
when  working  on  the  windli  whether  there  would  be 
anything  to  prevent  the  wdnchdriver  himself  from 
turning  the  steam  valve  back  on  again  after  the  oiler 
had  turned  it  off.   His  response  was 

''A.  No,  there  would  be  nothing  at  all  to  pre- 
vent it.    It  happens  in  many  cases/'  (Tr.  97.) 

The  meaning  of  this  answer  could  be  only  one  thing 
and  that  is  that  the  valve  is  closed  in  many  cases  \Vhile 
oiling  and  greasing  even  in  American  ports.  Appel- 
lant's witnesses  likewise  admitted  that  there  was  no 
rule  against  the  immobilizing  of  such  winches.  Appel- 
lant's witness,  Herrera,  testified  as  follows: 

''Q.  There  is  no  rule  against  closing  that 
valve  ? 

A.     That  is  something  I  don't  know. 

Q.  Well,  you  represented  the  crew  on  the  ves- 
sel. Was  there  any  such  rule? 

A.    No."  (Tr.  41.) 
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As  to  the  reasons  for  iinmobilizing  the  winches  appel- 
lant's witness  Houston   fui't})er  testified  as   follows: 

*'Q.  That  couldn't  happen  if  the  winch  was 
shut  off? 

A.  That  is  one  puv])ose  of  shutting  off  the 
winches. 

Q.     Is  it  to  make  that  more  safe? 

A.  To  see  they  don't  run  while  there  is  no- 
body around. 

Q.     So  an  accident  won't  happen,  is  that  right? 

A.     Yes. 

Q.  And  that  is  the  usual  wav  of  doing  it,  isn't 
it? 

A.     Yes."  (Tr.  100.) 

The  trier  of  the  facts  in  his  second  opinion  set  forth 
in  Apostles  27 : 

*^Libelant  here,  as  libeknt  in  the  Shields  case, 
knew  about  the  shutoff  valve  on  the  winch  and 
being  a  man  of  experience  must  have  known  that 
by  its  use  his  job  would  l)e  rendei*ed  absolutely 
safe.  The  fact  that  libelant  was  not  ordered  to 
use  the  shutoff  valve  is  not  negligence  upon  the 
part  of  respondent.  The  ship  owner  performed  its 
duty  by  providing  a  safe  means  of  performing  the 
work.'' 

We  see  nothing  whatever  to  libelant's  claim  that  the 
shipowner  failed  to  give  him  adequate  protection.  The 
shipowner  ])ut  at  appellant's  disposal  every  device 
required  to  insure  his  complete  safety  and  we  urge  to 
this  Court  that  the  appellant  was  under  duty  to  take 
all  reasonable  means  for  the  protection  of  his  own 
safety  and  the  greater  the  danger,  the  greater  the  ne- 
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oessity  for  care  in  the  preservation  of  his  own  safety. 

As  stated  by  the  trial  Court,  Apostles  22 : 

^^It  is  not  incumbent  upon  them  to  treat  sea- 
men as  if  they  were  in  swaddling  clothes  and  in- 
capable of  using  a  modicum  of  care  for  their  own 
safety.'' 

Even  the  seaman  is  required  to  use,  at  least  to  some 
extent,  his  faculties.  While  we  dislike  to  dignify  ap- 
pellant's claim  that  the  stevedore  became  his  fellow 
servant  because  of  the  reckless  propensities  of  one  or 
two  (it  may  have  l)een  the  same  one  on  two  occasions) 
stevedores  on  earlier  occasions,  we  respectfully  sub- 
mit that  the  general  rule  is  that  an  employer  of  an 
independent  contractor  is  not  liable  for  the  latter 's 
negligent  acts,  unless  perhaps  the  work  contracted  for 
is  of  an  inherently  dangerous  nature  and  one  cal- 
culated to  result  in  injury. 

Volume  27  of  American  Jurisprudence  ^'Independ- 
ent Contractors — Liability  of  Employer"  discloses 
the  following  correct  statement  of  law  on  ])ages  504, 
505  and  506: 

'^  Generally — Although  in  some  early  cases  it  was 
thought  that  the  doctrine  of  respondeat  superior 
applied  to  the  relation  between  an  employer  and 
an  independent  contractor,  the  authority  of  these 
few  cases  was  soon  overwhelmed  by  many  deci- 
sions promulgating  the  general  rule  that  an  em- 
ployer is  not  liable  for  the  torts  of  an  independ- 
ent contractor  or  the  latter 's  servants.  This  rule 
of  the  non-liability  of  an  employer  is  leased  upon 
the  theory  that  the  characteristic  incident  of  the 
relation   created  by  an   independent  contract  is 
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that  the  employer  does  not  possess  the  power  of 
controlling  the  person  employed  as  to  the  details 
of  the  stipnlated  work,  and  it  is,  therefoi'e,  a 
necessary  judicial  consequence  that  the  employer 
shall  not  be  answerable  for  an  injury  resulting- 
from  tlie  manner  in  which  the  details  of  the  work 
are  carried  out  by  the  independent  contractor. 
The  general  rule  has  also  been  said  to  rest  upon 
the  ground  that  a  contractor,  pending  the  per- 
formance of  the  work,  is,  to  a  certain  extent,  sub- 
stituted for  the  person  for*  whom  the  work  is  to 
be  performed.  However,  the  real  basis  for  the  rule 
seems  to  be  public  policy." 

In  the  case  of  Williams  v,  Fresno  Canal  and  Irri- 
gation Company,  96  Cal.  14,  decided  in  1892,  the  Court 
held: 

^'When  A  makes  an  independent  contract  with  B, 
by  which  the  latter  is  to  do  for  the  former  a  piece 
of  work  in  itself  harmless,  and  B  does  the  work  so 
carelessly  or  unskillfuUy  as  to  injure  a  third 
party.  A,  as  a  general  rule,  is  not  liable.  But  when 
the  contract  is  in  its  very  nature  and  necessarily 
injurious  to  a  third  party,  then  the  doctrine  of 
respondeat  superior  applies.  In  such  a  case  the 
injury  does  not  result  from  the  manner  in  which 
the  work  is  done,  but  from  the  fact  that  it  is  done 
at  all.'' 

This  has  always  been  the  law\   See : 

Shields  v.   United  States,  73  Fed.  Supp.  862, 

1949  A.M.C.  1357  ((\A,  3); 
Pietryzk  v.  Dollar  Steamship   Lines,  31   Cal. 

App.  (2d)  584  at  592,  1939  A.M.(\  1281. 
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**As  to  seamen,  that  statute  was  made  appli- 
cable by  the  Jones  Act  (46  Mason's  U.kS.C.  sec. 
688).  Under  neither  of  said  statutes  was  the  de- 
fense of  independent  contractor  expressly  abol- 
ished, nor  do  we  find  any  language  in  either  stat- 
utes which  by  implication  has  that  effect  as  to  inci- 
dental mattei^  such  as  cleaning  oil  tanks.'' 

See  also  the  case  of  Green  v,  Soide,  145  Cal.  96: 

^*A  building  contractor  is  not  liable  for  the  negli- 
gence of  another  independent  contractor  employed 
by  the  owner  to  do  the  plumbing  and  sewer  work ; 
nor  is  he  liable  for  the  negligence  of  an  independ- 
ent subcontractor  employed  by  himself  to  do  the 
plastering  for  the  building  for  a  specified  sum, 
w^ho  agreed  to  furnish  all  the  materials  and  labor 
required  to  complete  the  subcontract,  and  w^ho  had 
the  entire  charge  of  that  part  of  the  work  and 
sole  control  of  the  workmen  engaged  therein." 


THE  SHIELDS  CASE  IS  CONTROLLING. 

We  respectfully  cite  to  this  Court  the  case  of 
Shields,  et  al  v.  United  States,  73  F.  Supp.  862  (D.C. 
E.D.  Pa.,  1947).  The  facts  of  that  case  were  much 
stronger  in  favor  of  the  seaman  than  is  the  factual 
situation  in  the  matter  at  bar.  While  Shields  and  the 
appellee  were  injured  in  the  same  mamier  there  were 
additional  specifications  of  negligence  proved  in  the 
Shields  case  which  are  absent  in  the  instant  case.  In 
th-e  Shields  case : 

*'At  No.  2  hatch  were  two  large  cargo  winches, 
one  on  each  side  of  the  deck.  Each  winch  had  its 
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own  separate  control,  or  throttle,  and  each  winch 
had  a  brake.  For  reasons  of  convenience,  or  pos- 
sibly of  economy  of  manpower,  the  stevedore  had 
rigged  a  pair  of  long  wooden  handles  by  means  of 
which  one  man  standing  between  the  two  winches 
could  operate  both,  either  simultaneously  or  sepa- 
ratel3\  This  arrangement,  the  libelant  contends, 
led  to  an  improper  method  of  operation  which 
made  it  dangerous  for  a  man  at  work  oiling  the 
winches,  because  the  winch  operator,  standing 
between  the  wooden  handles,  would  not  be  likely 
to  see  him  unless  he  turned  his  head.  At  the  time 
of  the  accident  the  operator  was  not  looking  and 
did  not  see  that  Shields  was  working  on  the 
winch,  and  his  starting  the  winch  without  warn- 
ing was  one  of  the  two  prime  causes  of  the  acci- 
dent, the  other  being  Shields'  thrusting  of  his 
hand  through  the  flywheel.  If  there  were  nothing 
in  the  case,  other  than  what  has  just  been  de- 
scribed, I  would  say  that  the  method  of  operation 
made  the  Shields  job  a  dangerous  one." 

None  of  the  factual  situations  above  referred  to  in 
the  Shields  opinion  existed  in  the  matter  at  bar,  and 
eliminating  such  factors,  the  case  is  on  all  fours  with 
the  present  matter.  We  can  do  no  better  than  to  quote 
from  the  opinion  of  the  trial  Court  as  to  the  facts 
which  are,  with  the  foregoing  exception,  the  same  as 
those  claimed  by  the  appellant  herein. 

''The  libellant  joined  the  steamship  'Hannibal 
Hamlin'  as  a  member  of  the  crew  on  September 
18,  1944.  At  the  time,  longshoremen  were  en- 
gaged in  loading  cargo  into  the  holds  and  the 
libellant  was  assigned  to  the  duty  of  oiling  the 
deck  winches.  On  the  morning  of  the  third  day 
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of  his  employment,  while  he  was  oiling  the  port 
winch  at  No,  2  hatch y  the  machinery  tvas  prema- 
turely started  by  the  winch  operator,  an  employee 
of  the  stevedore,  and  the  libellant  suffered  in- 
juries which  resulted  in  the  amputation  of  his 
left  hand  and  a  degree  of  permanent  impairment 
of  the  right.''  (Emphasis  supplied.) 

In  the  Shields  case,  there  were  individual  shutoff 
valves  at  each  winch,  as  there  were  in  the  case  at  bar. 
In  this  connection,  the  learned  District  Judge  stated 
as  follows : 

*^(7)  It  is,  of  course,  a  hreajch  of  the  em- 
ployer's duty  to  put  a  man  to  work  in  an  unsafe 
situation  over  ivhich  the  man  has  no  control.  It 
is  an  entirely  different  thing  when  the  workman 
has  it  in  his  power  to  make  the  place  safe  by  a 
simple  and  ordinary  py^ecaution.  The  employer's 
duty  must  be  measured  by  commonly  accepted 
standards.  Work  has  to  be  done  on  pieces  of 
machinery  of  various  types,  particularly  electri- 
cal apparatus,  which  are  extremely  dangerous 
unless  they  are  rendered  'dead'  by  pulling  a 
switch  or  closing  a  valve.  In  such  cases  the  em- 
ployer's duty  to  furnish  a  safe  place  to  work  is 
fully  met  if  the  switch  or  valve  is  there  and  the 
man  knoivs  hotv  to  use  it — in  other  words,  if  the 
employer  has  supplied  a  reasonable  and  safe 
method  of  making  the  tvork  perfectly  safe.  The 
fact  that  someone  other  than  the  workman  can 
create  a  danger  unless  the  workman  takes  the 
normal  steps  to  make  the  machine  safe  does  not 
make  the  employer  responsible,"  (Emphasis  sup- 
plied.) 
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The  Shiehh  case  moreover,  is  interesting  in  light 
of  testimony  of  appellant's  witnesses,  some  of  whom 
testified  that  they  had  never  seen  or  heard  of  the  safe 
practice  of  shutting  the  steam  valves  and  thusly  im- 
mobilizing a  winch  before  working  on  it.  The  Shields 
case  holds  such  a  custom  to  exist. 

Before  arriving  at  the  above-quoted  conclusion  and, 
thusly,  dismissing  libelant's  libel,  the  Court  had  be- 
fore it  the  case  of  Seas  Shipping  Company  v,  Sieracki, 
to  which  appellant  devotes  many  pages  of  his  brief. 
Judge  Lemmon  in  the  instant  case  also  carefully  con- 
sidered the  Sieracki  case  and  held  it  inapplicable 
(Ap.  27-28-29).  An  examination  of  the  Shields  case 
will,  we  are  confident,  dispose  of  appellant's  conten- 
tions in  full. 

The  Shields  case  was  appealed  to  the  United  States 
Court  of  Appeals,  Third  Circuit,  and  decision  was 
rendered  May  24,  1949,  affirming  the  decision  of  the 
District  Court.  In  its  decision  the  Court  of  Appeals 
(1949  A.M.C.,  at  page  1355)  reviewed  the  facts  and 
the  law  and  stated  as  follows : 

^* Appellant's  main  point  is  that  appellee  \do- 
lated  its  duty  in  allowing  the  work  to  be  done  in 
a  dangerous  fashion  and  in  failing  to  provide  a 
safe  place.  We  agree  that  the  ship  owner's  re- 
sponsibility to  furnish  a  safe  place  for  the  crew 
continues  through  any  hazard  created  by  long- 
shoremen in  loading  the  cargo  and  engaged  by 
the  owner  for  that  f)U7*pose.  In  this  connection, 
as  the  district  judge  stated,  the  method  employed 
by  the  stevedores  in  operating  the  deck  winches, 
if  considered   by   itself,   might   well    be   thought 
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dangerous  to  Shields  in  his  Job.  The  difficulty  is 
that  each  winch  on  the  deck  of  the  Hamlin  had  a 
valve  controlling  the  steam  which  powered  the 
motor.  Shields  knew  this;  specifically  he  knew 
that  shutting  the  steam  off  by  turning  the  valve 
put  the  much  out  of  operation  and  he  frankly 
stated  that  he  had  the  right  to  shut  off  the  steam 
if  necessary  in  order  to  oil  the  winch.  He  did  not 
shut  off  the  steam  to  the  forward  port  winch,  the 
one  which  hurt  him,  prior  to  oiling  it.  Fifteen 
minutes  prior  to  the  accident,  the  operator  of  the 
starboard  winch  at  Shields'  direction,  had  shut 
off  the  power  while  Shields  oiled  it.  In  the  situa- 
tion we  think  it  ob\dous  that  the  district  judge 
was  correct  in  concluding  that : 

*3.  The  respondent  did  not  fail  in  any  duty  to 
supply  a  safe  place  for  the  libellant  to  work.  The 
method  of  operating  the  winch  adopted  by  the 
longshoreman  did  not  render  the  place  tvhere 
Shields  was  working  unsafe  nor  make  it  dan- 
gerous for  him  to  oil  the  winch,  so  as  to  place 
any  liability  in  respect  of  it  upon  the  respond- 
ent/ "'   (Emphasis  supplied.) 

Even  the  dissenting  opinion  by  Chief  Judge  Biggs 
of  the  Court  of  Appeals  held  that  Shields  in  failing  to 
close  the  valve  controlling  the  steam  supply  to  the 
winch  was  guilty  of  negligence,  but  would  impose 
some  measure  of  liability  on  the  shipowner  because  of 
the  defective  winch  handle  extensions,  a  factual  situ- 
ation which  was  not  present  in  the  matter  at  bar. 

The  Shields  case  being  squarely  in  point,  is  com- 
pletely controlling  in  the  instant  matter. 
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CONCLUSION. 

We  respectfully  submit  that  the  trial  Court  having 
heard  all  mtnesses  testify  in  person  and  having  re- 
solved all  material  allegations  in  favor  of  appellee  and 
against  appellant  and  being  fully  supported  by  the 
evidence,  the  decree  for  the  reasons  stated  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
November  18,  1949. 

John  H.  Black, 
Edward  R.  Kay, 
Henry  W.  Schaldach, 
Proctors  for  Appellee, 
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In  the  District  Court  for  the  Fourth  Division 
Territory  of  Alaska 

No.  6143 

MIKE  ERCEG, 

Plaintiff, 

vs. 

UNITED  STATES  OP  AMERICA, 

Defendant. 

COMPLAINT 

Comes  Now  the  Plaintiff  above  named  and  for 
cause  of  action  against  the  above-named  Defend- 
ant, complains  and  alleges  as  follows: 

I. 

That  the  above-named  Plaintiff  presents  this,  his 
petition,  against  the  United  States  of  America,  De- 
fendant, pursuant  to  the  provisions  of  Title  41,  Sec- 
tion 113- (b)  of  the  United  States  Code,  in  accord- 
ance with  the  provisions  of  Title  28,  Section  41, 
Subsection  20  and  as  provided  by  the  Judicial  Code 
effective  September  1,  1948,  Title  28,  Section  1346, 
Subdivision  2,  United  States  Code. 

II. 

That  on  the  17th  day  of  July,  1942,  the  Defend- 
ant did  operate  and  was  in  the  process  of  construct- 
ing an  Air  Base  at  Big  Delta,  Alaska,  and  was  in 
the  process  of  drilling  certain  water  wells  at  the 
said  base. 
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III. 

That  the  Plaintiff  above  named  was  in  the  busi- 
ness of  operating  drilling  equipment  suitable  for 
the  drilling  of  water  wells  on  the  said  date,  and  did 
own  certain  drilling  equipment  hereinafter  de- 
scribed, and  did  reside  at  Fairbanks,  Alaska. 

IV. 

That  on  the  17th  day  of  July,  1942,  the  Plain- 
tiff, and  the  Defendant  by  and  through  its  agent, 
Sidney  F.  Tate,  Jr.,  acting  in  the  capacity  of  Resi- 
dent Engineer,  United  States  War  Department,  Big 
Delta,  Alaska,  made  and  entered  into  a  contract 
whereby  the  Plaintiff  agreed  to  rent  unto  the  De- 
fendant one  Keystone  Drill  #70,  with  accessory 
equipment,  to  be  used  by  the  Defendant  at  Big 
Delta,  Alaska,  for  the  purpose  of  drilling  water 
wells,  and  Defendant  to  pay  unto  the  Plaintiff  daily 
rental  of  Thirty  ($30.00)  Dollars  per  day,  or  Nine 
Hundred  ($900.00)  Dollars  per  month;  a  copy  of 
said  contract  being  attached  hereto  and  made  a  part 
hereof  as  if  incorporated  herein,  and  is  marked  '^Ex- 
hibit A."  That  Plaintiff  relies  in  whole  or  in  part 
in  establishing  his  cause  of  action  upon  the  said 
written  contract. 

V. 

That  the  Plaintiff  has  complied  with  all  of  his 
obligations  arising  under  said  contract  and  that  the 
said  Defendant  did  use  the  said  equipment  from 
the  17th  day  of  July,  1942,  to  the  1st  day  of  De- 
cember, 1942,  in  the  amount  of  One  Hundred  and 
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Thirty-Four  days,  making  a  total  amount  of  rental 
due  to  the  Plaintiff  from  the  Defendant  to  be  the 
sum  of  Four  Thousand  and  Twenty  Dollars 
($4,020.00). 

VI. 

That  although  demand  has  been  made  of  the  De- 
fendant by  the  Plaintiff  for  the  said  sum  of 
$4,020.00,  the  Defendant  has  administratively  denied 
liability  thereof  on  or  about  the  22nd  day  of  Janu- 
ary, 1949,  and  has  failed  and  refused  to  pay  the 
same  and  the  said  sum  is  due  and  owing  to  the 
Plaintiff  with  interest  thereon  at  the  rate  of  six 
(6%)  per  cent  per  annum  from  the  1st  day  of  De- 
cember, 1942. 

VII.  i 

That  the  Plaintiff  has  been  compelled  to  employ 
an  attorney  to  prosecute  the  said  action  and 
is  entitled  thereby  to  recover  a  reasonable  fee  for 
his  attorney,  and  his  costs  and  disbursements  herein 
expended. 

Wherefore,  the  Plaintiff  prays  judgment  for  the 
sum  of  Four  Thousand  and  Twenty  Dollars 
($4,020.00)  with  interest  thereon  at  the  rate  of  six 
(6%)  per  cent  per  annum  from  the  1st  day  of  De- 
cember, 1942,  until  paid  and  for  a  reasonable  fee 
for  his  attorney,  and  his  costs  and  disbursements 
expended  herein. 

/s/  ROBERT   A.   PARRISH, 
Attorney  for  Plaintiff. 
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United  States  of  America, 
Territory  of  Alaska — ss. 

Mike  Erceg,  being  first  duly  sworn,  upon  his  oath, 
deposes  and  says:  I  am  the  Plaintiff  in  the  above- 
entitled  action;  that  I  have  read  the  allegations  of 
the  Complaint,  know  the  contents  thereof,  and  that 
the  same  are  true  as  I  verily  believe. 

/s/  MIKE  ERCEG. 
Subscribed   and   sworn   to   before   me   this   20th 
day  of  April,  1949. 

[Seal]         /s/  ROBERT  A.  PARRISH, 
Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  Commission  expires:  2/9/52.  [3*] 


EXHIBIT  A 

Agreement 

This  Agreement,  Made  and  entered  into  this  16th 
day  of  July,  1942,  by  and  between  Mike  Erceg,  of 
Fairbanks,  Alaska,  party  of  the  first  part,  and  the 
Resident  Engineer,  United  States  War  Department, 
Big  Delta,  Alaska,  party  of  the  second  part, 

Witnesseth : 
That  said  party  of  the  first  part  agrees  to  rent 
to  said  party  of  the  second,  and  said  party  of  the 
second  part  agrees  to  rent  from  said  party  of  the 
first  part  one  Keystone  Drill  #70,  together  with  all 
tools,  accessory  equipment,  and  parts  as  described 

*  Page  numbering  appearing  at  bottom  of  page  of  original  certified 
Transcript  of  Record. 
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in  the  inventory  attached  hereto  and  made  a  part 
hereof,  to  be  used  by  party  of  the  second  part  for 
drilling  water  wells  at  Big  Delta,  Alaska,  for  the 
term  from  the  17th  day  of  July,  1942,  until  all 
wells  at  said  Big  Delta,  Alaska,  are  completed. 

Said  party  of  the  first  part  agrees  to  deliver  said 
drill,  tools,  equipment,  and  parts  in  good  condition 
at  Big  Delta  ready  for  immediate  operation. 

Said  party  of  the  second  part  agrees  to  pay  as 
rental  for  said  drill,  tools,  equipment,  and  parts, 
the  sum  of  Thirty  Dollars  ($30.00)  per  day,  or  Nine 
Hundred  Dollars  ($900.00)  per  month,  to  said  party 
of  the  first  part,  and  further  agrees  to  operate  said 
drill  continuously,  unless  temporarily  delayed  by 
accidental  breakage. 

That  all  expense  of  operation  of  said  drill,  and 
all  costs  of  repair  and  upkeep  of  same,  or  of  any 
of  the  parts  or  accessories,  including  cable,  shall  be 
borne  by  said  party  of  the  second  part;  and  said 
party  of  the  second  part  agrees  to  keep  said  drill, 
equipment,  and  parts,  in  fir,st-class  workable  con- 
dition at  all  times. 

That  when  all  work  is  completed  under  this  agree- 
ment, said  party  of  the  second  part  agrees  to  deliver 
to  said  Mike  Erceg,  at  his  [4]  yard  at  Fairbanks, 
Alaska,  at  the  cost  of  party  of  the  second  part,  said 
drill,  with  all  tools,  equipment,  and  parts  in  as  good 
condition  as  the  same  are  now  in,  reasonable  wear 
and  tear  excepted,  with  all  breakage,  if  any,  re- 
paired or  replaced;  but  in  the  event  that  it  is  im- 
possible to  replace  any  breakage,  said  party  of  the 
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second  part  agrees  to  reimburse  party  of  the  first 
part  for  same. 

Said  party  of  the  first  part  further  agrees  to  loan 
to  said  party  of  the  second  part  two  hundred  fif- 
teen (215)  feet  of  six-inch  casing,  X-heavy,  to  be 
used  by  party  of  the  second  part  in  connection  with 
said  drilling,  and  said  party  of  the  second  part 
agrees  to  return  the  same  to  said  party  of  the  first 
part  at  his  yard  at  Fairbanks,  Alaska,  at  the  time 
of  delivering  said  drill;  and  said  party  of  the  sec- 
ond part  agrees  that  in  the  event  of  breaking,  dam- 
aging, or  losing  said  casing,  the  same  will  be  re- 
placed or  repaired  at  the  expense  of  said  party  of 
the  second  part,  or  said  party  of  the  first  part  will 
be  reimbursed  in  full. 

In  Witness  Whereof,  the  parties  hereto  have  here- 
unto set  their  hands  the  day  and  year  first  above 
written  herein. 

/s/  MIKE  ERCEG, 

Party  of  the  First  Part. 

/s/  SIDNEY  F.  TATE,  JR., 

Title:  Resident  Engineer.  [5] 

Drill    &    Equipment    Rented    From    Mike    Erceg, 
Fairbanks,  Per  Agreement  Effective  7/17/42 

Items 
1     Keystone  Drill 
425'  %  Cable  sand  line 
1    5  Gal.  gas  can 
1     Steam  boiler  injector 
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1  4'  Smokestack 

1  Screw  jack  No.  11 

1  Bar,  crow,  pinch  point  58" 

6  50  gallon  Drums 

2  1/2  50  gallon  drum 
1  Steam  gauge 

1  Boiler  glass 

7  Globe  valves,  51/2",  1%",  M" 
1  Pop-off  valve 

4  6"  Drill  bits 

1  Rope  socket 

1  Casing  ring 

1  Anvil  &  block 

1  Blacksmith  forge  with  pipe 

1  Drill,  stem,  10' 

1  Pr.  Drilling  jars 

1  Pishing  jar 

1  Drill  stem  6'  61/2" 

1  6"  Casing  puller 

2  Tool  wrenches  for  3" 
1  Johnson  bar 

3  Chain  tongs 

1  Set  driving  clamps 

1  Driving  head 

2  Clamp  wrenches 

1  Sand  pump  5" — 8'  long 
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1  Sand  pump  7'  x  I/2" 

1  Screw  jack,  no.  2  x  14 

1  Casing  clamp 

1  Hose  %",  Approx.  37",  high  pressure 

1  %•"  Chain,  13' long 

1  1/2"  Chain,  5'  long 

1  3/g"  Chain,  6'  long 

1  Length  1/2"  Cable,  Approx.  60'  long 

2  Blocks,  wood,  6"  x  12"  x  4' 
2  Pes.  wood,  7"  X  12"  x  8' 

2  Pes.  wood,  9"  X  11"  X  5' 

1  Set  cyclone  differential  hoist,  6  tons 

1  14"  screen  gold  pan 

1  Gold  pan 

1  Gallows  frame  for  chain  hoist 

1  36"  Stilson  wrench 

1  Strap  1"  cable  for  gallows  frame 
6  Casing  ring  wedges  6" 

2  Pes.  2"  X  &'  X  14' 

400'  %"  Steel  cable  with  rope  socket 

6  Pes.  8"  X  8"  X  2' 

1  Step  jack 

1  Boiler  suction  hose  with  screen  &  %"  valve 

1  Tool  bumper 
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2  Steam  casing  jacks 

2  Jack  plates 

1  Pump,  steam  for  jacks 

1  Lubricator  for  steam  pump 

1  Casing  ring 

4  4''  Casing  ring  wedges 

7  Rubber  connecting  hose  with  union  for  con- 
nections between  diesel  jacks 

1     Pump  wrench,  3%"  x  11"  long 

1     Union  wrench  (handle  broken) 

1     Extra  union  for  diesel  jack  hose 

1    %"  pipe  union  ^ 

1    Length  of  %''  pipe  8'  long  with  %"  globe  valve 

1  3  way  valve 

2  Jack  shoes  with  boots 
1     Steel  plate 
1     Steel  plate 

60  "  No.  1  6"  Super  X  Casing 
60  "  No.  2  6"  Super  X  Casing 
523/4"  No.  3  6"  Super  X  Casing 

59  "  No.  4  6"  Super  X  Casing 
5714"  No.  5  6"  Super  X  Casing 
561/4"  No.  6  6"  Super  X  Caisng 

60  "  No.  7  6"  Super  X  Casing 
60     "  No.  8  6"  Super  X  Casing 
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591/9"  No.  9  6"  Super  X  Casing 
58I/2"  No.  10  6"  Super  X  Casing 
56%"  No.  11  6"  Super  X  Casing 
513/4"  No.  12  6"  Super  X  Casing 
60     "  No.  13  6"  Super  X  Casing 

59  "  No.  14  6"  Super  X  Casing 

60  "  No.  15  6"  Super  X  Casing 
481/4"  No.  16  6"  Super  X  Casing 
60  "  No.  17  6"  Super  X  Casing 
601/4"  No.  18  6"  Super  X  Casing 
531/2"  No.  19  6"  Super  X  Casing 
60  "  No.  20  6"  Super  X  Casing 
5214"  No.  21  6"  Super  X  Casing 
60  "  No.  22  6"  Super  X  Casing 
60  "  No.  23  6"  Super  X  Casing 
5834"  No.  24  6"  Super  X  Casing 
60  "  No.  25  6"  Super  X  Casing 
58%"  No.  26  6"  Super  X  Casing 

59  "  No.  27  6"  Super  X  Casing 
6O14"  No.  28  6"  Super  X  Casing 

60  "  No.  29  6"  Super  X  Casing 
591^"  No.  30  6"  Super  X  Casing 
60%"  No.  31  6"  Super  X  Casing 

59  "  No.  32  6"  Super  X  Casing 

60  "  No.  33  6"  Super  X  Casing 
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60  "  No.  34  6 
60  "  No.  35  6 
60  "  No.  36  6 
5834"  No.  37  6 
60  "  No.  38  6 
60  "  No.  39  6 
60  "  No.  40  6 
60  "  No.  41  6 
60y8"  No.  42  6 
60  "  No.  43  6 
60  "  No.  44  6 
60  "  No.  45  6 
60     "  No.  46  6 

59  "  No.  47  6 
72     "  No.  48  6 

60  "  No.  49  6 
561^"  No.  51  6 
60     "  No.  50  6 
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Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 
Super  X  Casing 


1  6"  Steelshoe  [6] 

Drill    &    Equipment    Rented    From    Mike    Erceg 
Fairbanks,  Per  Agreement,  Effective  7/17/42 

Inventory  Tool  Box 

11     Wrenches — S  Types,  Double  End 

2  Wrenches— Stillson  14"  &  18" 
1    Bar  Chisel  20" 


I 


United  States  of  America  13 

2  Crescent  wrenches  10"  &  8" 

1  Wrench,  monkey 

2  Chisels 

2  Punches,  square  drift 

1  Punch,  round  drift 

1  Pr.  Tin  snips 

1  Bit  brace 

1  Screw  driver  16" 

1  Chisel,  cold  cut  blacksmith 

1  Hammer,  blacksmith 

1  Pile,  round  16" 

1  Pile,  round  11" 

1  Pile,  flat  14" 

2  Piles,  flat  12" 

1  Pile,  half  round  11" 

1  Pile,  flat,  8" 

1  Pile,  3  corner  8" 

1  Pile,  8"— Knife  type 

1  Babbitt  ladle 

1  Chisel,  Blacksmith  w/o  handle 

1  Chisel,  wood  1"  (New) 

1  Hacksaw  with  blade 

2  Hose  clamps,  1  large,  1  small 
4  Sand  piunp  gaskets 

2  Guns,  grease 
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1  Brush,  steel 

1  Brush,  wood  handle 

2  Belts,  Fan  motor 

4  Links,  Drill  chain  No.  470 

3  Springs  for  Jack  Motor 

3  Clevis  clamps 

1  Tape,  Lufkin,  75' 

1  Clamp  cable 

2  lbs.  Babbitt 

4  Bits,  wood 

1  Link,  connecting  No.  133 

3  Wrenches,  set  screw 

1  Gas  faucet  %" 

9  Bolts,  cap  screw  %"  x  1" 

3  Bolts,  cap  screw  3/16"  x  1" 

5  Bolts,  stove,  1" 
12  Lock  washers,  14" 

5  Spring  washers,  %" 

2  Spring  washers,  %" 
21  Spring  washers,  I/2" 

2  Flat  washers,  1/2" 

14  Spring  washers,  %" 

12  Flat  washers,  %'' 

9  Washer  springs,  %" 

6  Washers,  jfliat  3/4" 
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4  Washers,  flat  1" 

25  Nuts,  1/^"  mixed 

30  Nuts,  %"  mixed 

2  Nuts,  %"  mixed 

1  Washer  spring  II/2" 

3  Blades,  Hacksaw  10" 
1  Blade,  Hacksaw  12" 

10  Bolts,  %" 

8  Bolts,  7/16"  X  2" 

4  Bolts,  1/2"  X  5" 
3  Bolts,  y/xl" 

3  Bolts,  1/2"  X  2" 

6  Bolts,  Octagon  1/2"  x  2" 

6  Bolts,  %"x2" 

1  Bolt,  1/2"  X  1" 

1  Wrench  socket.  Friction 

2  Bolts,  1/2"  X  12" 

4  Bolts,  1/2"  X  4" 
14  Bolts,%"x4" 

3  Bolts,  Galv.  %"  x  14" 

5  Bolts,  3^"  X  14" 

4  Bolts,  %"  X  41/2" 
3  Bolts,  3// X  3" 

1  Bolt,  3/4"  X  21/2" 

1  Bolt,  1/2"  X  6" 
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2  Bolts,  1/2"  X  1/2" 

20  Nuts,  %" 

1  Poker,  Blacksmith  1/2"  x  3' 

1  Wrench,  Pitman 

2  Nuts,  3/4" 
1  Bolt,  3/4" 

11     Links,  chain 

3  Cast  washers 

1    Hammer,  claw 
1    Lead  strip,  11"  x  3" 
1     Chain  tongs  25" 
1     Tape,  tire  %  roll 
1     Steel  piece,  334"  x  7/16" 
1     Can,  oil,  copper 
1     Bar,  Jads,  14" 
1    Level,  steel 
400'  Cable  %" 
100'  Cable  1/4" 
1     Sledge,  12  lbs. 
1     Pr.  Pliers,  Lineman 
15'     Cable  1/2"  [7] 
No.  70:     1     Keystone    drill,    steel    welded 

gasoline  motor $4,500.00 

1    Rope  socket 75.50 
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1     Drill   Stem 115.00 

1     Sinking  Bar 77.25 

3     Drill  Bits 225.00 

1     Drill   Jars 112.50 

1  5"  X  8  ft.  long,  sand  pump.  .  .  .  75.00 

2  Tool  Wrenches 84.00 

1  Set  Drive  Clamps 57.50 

2  Clamp  Wrenches 22.50 

1     Casing  Clamp 16.50 

1     Tool  Wrench  Tightening  Bar 
with   Chains    (Chain  Wrench 

Bar)    15.50 

1     Pipe      Pulling      Ring      with 

Wedges 122.50 

1  Lifting   Jack 40.50 

2  21/2"  X  14  Screw  Jacks  (2  Ft. 
over-all)   16.80 

1    Bit  Gauge 3.55 

1    400  Ft.  34"  L.  Steel  Cable.  . . .  144.00 

1    400  Ft.  %"  L.  Cable 120.00 

1  300  Ft.  %"  Steel  Sand  Line 

Cable   42.00 

2  Vulcan  Pipe  Wrenches,  #34.  44.00 

Total  $5,909.60 

/s/  HOWARD  H.  MILLER. 

[Endorsed]:     Filed   April   21,   1949.    [8] 


18  Mike  Erceg  vs, 

[Title  of  District  Court  and  Cause.] 

SUMMONS 

The  President  of  the  United  States  of  America, 
Greeting : 

To  the  Above  Named  Defendant . . 

You  Are  Hereby  Required  to  appear  in  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Fourth  Di- 
vision, within  thirty  days  after  the  day  of  service 
of  this  summons  upon  you,  and  answer  the  com- 
plaint of  the  above  named  plaintiff..,  a  copy  of 
which  is  herewith  delivered  to  you;  and  unless  you 
so  appear  and  answer,  the  plaintiff .  .  will  take  judg- 
ment against  you  as  demanded  in  said  complaint, 
to  wit :  for  the  recovery  of  money  and  damages  aris- 
ing out  of  breach  of  contract  in  the  sum  of  Pour 
Thousand  and  Twenty  ($4,020.00)  Dollars,  together 
with  interest  thereon  at  the  rate  of  six  (6%)  per 
annum  from  the  1st  day  of  December,  1942,  and  for 
a  reasonable  attorney  fee  and  the  costs  and  disburse- 
ments expended  herein. 

Witness,  the  honorable  Harry  E.  Pratt,  Judge  of 
said  Court,  this  21st  day  of  April  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty  nine. 

[Seal]        /s/  JOHN  B.  HALL, 

Clerk, 

By  /s/  OLGA  T.  STEGES, 
Deputy  Clerk.  [9] 
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MARSHAL'S  RETURN 

United  States  of  America, 

Territory  of  Alaska,  Fourth  Division — ^ss. 

I  Hereby  Certify,  That  I  received  the  foregoing 
Summons  on  the  21st  day  of  April,  1949,  and  that  I 
duly  served  the  same  on  the  therein  named  defend- 
ant .  .  United  States  of  America  by  and  through 
Harry  O.  Arend,  United  States  Attorney  at  Pair- 
banks,  Alaska,  on  the  21st  day  of  April  1949,  and 

at ,  Alaska,  on  the 

day  of 194 .  .  by  then  and  there  de- 
livering personally  to  Harry  O.  Arend,  United 
States  Attorney,  defendant,  a  copy  of  said  Summons 
and  a  copy  of  said  Complaint,  certified  to  be  such 
copy  by  the  plaintiff's  attorney  of  record  and  by 
mailing  a  copy  of  said  Summons  and  copy  of  Com- 
plaint certified  to  be  such  copy  by  the  plaintiff's  at- 
torney of  record,  via  registered  mail  to  the  Attorney 
General  as  provided  by  Rule  4(c)  and  Rule  4(d) 
(4)  Code  of  Civil  Procedure. 
Marshal's  Pees  $3.00. 

STANLEY  J.  NICHOLS, 

U.  S.  Marshal,  Pourth  Div. 
By  STEVEN  A.  MIKULAS, 
Deputy. 

Post  Office  Return  Receipt  attached. 

[Endorsed] :     Piled  April  28,  1949. 
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[Title  of  District  Court  and  Cause.] 

DEMURRER 

Comes  now  the  above  named  defendant  and  de- 
murs to  the  complaint  on  file  herein  for  the  follow- 
ing reasons: 

1.  That  the  Court  has  no  jurisdiction  of  the  sub- 
ject matter  of  the  action ;  and 

2.  That  the  action  has  not  been  commenced 
within  the  time  limited  by  the  laws  of  the  Territory 
of  Alaska. 

HARRY  O.  AREND, 
U.  S.  Attorney. 
Service  acknowledged. 

[Endorsed] :     Filed  May  25,  1949.  [10] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OP  HEARING 
To :  Harry  O.  Arend,  United  States  District  Attor- 
ney, Fairbanks,  Alaska,  Attorney  for  Defend- 
ant. 

You  are  hereby  notified  that,  on  the  27th  day  of 
May,  1949,  at  hour  of  1:30  p.m.,  or  as  soon  there- 
after as  the  same  can  be  heard,  the  issue  in  the 
above  entitled  cause  raised  by  the  Demurrer  will 
be  brought  on  for  hearing. 

Dated  this  25th  day  of  May,  1949. 

/s/  ROBERT  A.  PARRISH, 

Attorney  for  Plaintiff. 
Service  acknowledged. 

[Endorsed] :     Filed  May  25,  1949.  [11] 
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[Title  of  District  Court  and  Cause.] 

ORDER  RE  DEMURRER 

The  Court  having  on  May  27,  1949,  heard  argu- 
ments on  a  Demurrer  to  the  Complaint  in  this  cause 
and  now  being  fully  advised  in  the  premises,  it  was 
Ordered  that  the  demurrer  be  overruled  as  to  the 
first  ground,  but  sustained  on  the  second  ground. 

Entered  June  6,  1949.  [12] 


[Title  of  District  Court  and  Cause.] 

PETITION   FOR  ALLOWANCE   OF  APPEAL 

Comes  Now,  Mike  Erceg,  the  above  named  Plain- 
tiff, and  considering  himself  aggrieved  by  the  order 
of  the  above  entitled  Court  made  and  entered  herein 
on  the  6th  day  of  June,  1949,  said  order  being  in 
favor  of  the  Defendant  and  against  the  Plaintiff  in 
the  sustaining  of  the  Demurrer  of  the  Defendant 
that  the  above  action  has  not  been  commenced 
within  the  time  limited  by  the  laws  of  the  Territory 
of  Alaska,  and  said  Plaintiffs  having  given  due 
Notice  of  Appeal  from  said  order  to  the  Ninth 
Circuit  Court  of  Appeals  of  the  United  States  of 
America  setting  in  San  Francisco,  California,  for 
the  reasons  specified  and  set  forth  in  the  said  order 
of  said  Court,  Assignment  of  Errors  and  Notice  of 
Appeal  on  file  herein;  does  respectfully  pray  that 
the  said  appeal  petitioned  for  herein  may  be  al- 
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lowed  and  that  a  transcript  of  the  records,  proceed- 
ings and  papers  upon  which  said  order  was  entered 
and  made  be  duly  authenticated  by  the  Clerk  of  the 
above  entitled  Court  and  sent  to  the  Ninth  Circuit 
Court  of  Appeals  of  the  United  States  of  America, 
at  San  Francisco,  California;  and  said  Plaintiff 
does  further  pray  that  said  order  be  set  aside  and 
reversed,  and  that  the  cause  be  returned  to  the  [13] 
above  entitled  Court  and  that  jurisdiction  be  taken 
herein  and  the  Demurrer  of  the  Defendant  be  over- 
ruled, and  further  that  the  above  entitled  Court 
fix  the  amount  of  the  Appeal  Bond  to  be  filed  herein. 
Dated  at  Fairbanks,  Alaska,  this  29th  day  of 
June,  1949. 

/s/  ROBEET  A.  PARRISH, 
Attorney  for  Plaintiff. 
Service  acknowledged. 

[Endorsed] :     Filed  June  29,  1949.  [14] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Comes  Now,  the  Plaintiff  above  named,  Mike 
Erceg,  by  and  through  his  attorney,  Robert  A.  Par- 
rish,  and  for  assignment  of  errors  alleges  and  states : 

I. 

That  the  above  entitled  Court  erred  in  sustaining 
the    Demurrer    of   the    Defendant    herein,    on    the 


United  States  of  America  23 

grounds  that  the  action  has  not  been  commenced 
within  the  time  limited  by  the  laws  of  the  Terri- 
tory of  Alaska. 

/s/  ROBERT  A.  PARRISH, 

Attorney  for  Plaintiff. 
Service  acknow^ledged. 

[Endorsed] :     Filed  June  29,  1949.  [15] 


[Title  of  District  Court  and  Cause.] 

notice"  of  appeal  to  ninth  circuit 
court  of  appeals,  united  states 
of  america 

Notice  is  hereby  given  that  the  above  named 
Plaintiff,  Mike  Erceg,  hereby  appeals  to  the  Ninth 
Circuit  Court  of  Appeals  of  the  United  States  of 
America,  from  the  order  of  the  above  entitled  Court 
entered  on  the  sixth  day  of  June,  1949,  sustaining 
the  Demurrer  of  the  Defendant  in  said  action,  on 
the  grounds  that  the  action  has  not  been  commenced 
within  the  time  limited  by  the  laws  of  the  Territory 
of  Alaska. 

/s/  ROBERT  A.  PARRISH, 
Attorney  for  Plaintiff. 
Service  acknowledged. 

[Endorsed]:     Filed  June  29,  1949.  [16] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL  AND  FIXING 
AMOUNT  OF  APPEAL  BOND 

Now  on  this  2nd  day  of  July,  1949,  the  same  being 
one  of  the  days  of  General  Term  of  this  Court,  this 
cause  came  on  regularly  to  be  heard  upon  the  Peti- 
tion of  the  Plaintiff,  Mike  Erceg,  for  the  allowance 
of  an  appeal  on  behalf  of  said  Plaintiff  from  the 
order  entered  in  said  cause  on  the  6th  day  of  June, 
1949,  sustaining  the  Demurrer  of  the  Defendant  on 
the  grounds  that  the  action  has  not  been  commenced 
within  the  time  limited  by  the  laws  of  the  Territory 
of  Alaska,  therefore. 

It  Is  Hereby  Ordered  that  the  appeal  of  the 
Plaintiff  from  the  order  entered  herein  on  the  6th 
day  of  June,  1949,  sustaining  the  Demurrer  of  the 
Defendant  on  the  ground  that  the  action  has  not 
been  commenced  within  the  time  limited  by  the  laws 
of  the  Territory  of  Alaska,  be,  and  the  same  is  al-| 
lowed  to  the  United  States  Court  of  Appeals  fori 
the  Ninth  Circuit  and  that  a  certified  transcript  of 
the  record,  proceedings,  orders,  judgment,  testimony 
and  all  other  proceedings  in  said  matter  on  which  M 
said  order  appealed  from  is  based,  be  transferred, 
duly  authenticated  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  and  therein  filed  and 
said  cause  docketed  on  or  before  forty  (40)  days 
from  this  date  to  be  heard  at  San  Francisco,  Cali- 
ornia;  and  [17] 

It  Is  Further  Ordered  that  the  amount  of  the 
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Appeal  be,  and  is  hereby  fixed  at  the  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00). 

It  Is  Further  Ordered  that  the  said  Plaintiff 
shall  file  a  bond  to  be  approved  by  the  above  entitled 
Court  within  five  (5)  days  from  the  date  of  this 
order. 

Done  in  Chambers  on  this  2nd  day  of  July,  1949. 

/s/  HARRY  E.  PRATT. 
Service  acknowledged. 
Entered  July  2,  1949. 

[Endorsed] :     Filed  July  2,  1949.  [18] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  By  These  Presents : 

That  I,  Mike  Erceg,  the  above  named  Plaintiff, 
and  August  A.  Johnson  and  B.  B.  Holtrop,  as  sure- 
ties, of  Fairbanks,  Alaska,  are  held  and  firmly 
bound  unto  the  United  States  of  America,  in  the 
sum  of  Two  Hundred  Fifty  Dollars  ($250.00),  law- 
ful money  of  the  United  States  of  America,  to  be 
paid  to  said  United  States  of  America,  for  the  pay- 
ment of  which  well  and  truly  to  be  made,  we  bind 
ourselves,  our  successors,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  6th  day  of 
July,  1949. 

The  condition  of  the  above  obligation  is  such  that : 

Whereas  the  above  bounden  Plaintiff  has  filed 
his  Petition  for  Appeal  and  is  about  to  appeal  to 
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the  United  States  Court  of  appeals  for  the  Ninth 
Circuit,  from  that  certain  order  in  favor  of  the 
above  named  Defendant,  the  United  States  of 
America,  entered  in  the  above  entitled  Court  and 
cause  on  the  6th  day  of  June,  1949,  and 

Whereas  said  Plaintiff  desires  to  appeal  from 
said  order  and  the  whole  thereof,  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  to 
reverse  said  order  and  judgment,  and  has  given 
Defendant  [19]  in  said  Action  Notice  of  Appeal  as 
required  by  law,  and  said  Court  having  duly  fixed 
the  amount  of  Cost  Bond  at  Two  Hundred  Fifty 
Dollars  ($250.00). 

Now,  Therefore,  if  Plaintiff  above  named  should 
prosecute  said  appeal  to  effect  and  answer  all  costs 
that  may  be  adjudged  against  him  if  he  shall  fail 
to  make  good  his  plea,  then  this  obligation  shall  be 
void;  otherwise  to  remain  in  full  force  and  effect. 

/s/  MIKE  ERCEG, 
Plaintiff, 

/s/  AUGUST  A.  JOHNSON, 

/s/  B.  B.  HOLTROP, 
Sureties. 
United  States  of  America, 
Territory  of  Alaska — ss. 

August  A.  Johnson  and  B.  B.  Holtrop  each  being 
first  duly  sworn,  upon  his  oath  deposes  and  says : 

That  I  am  a  resident  of  Fairbanks,  in  the  Fourth 
Judicial  Division,  Territory  of  Alaska,  that  I  am 
not  an  attorney.  Counsel  at  Law,  Judge,  Marshal, 
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Clerk,  Commissioner,  or  other  officer  of  any  Court; 
that  I  am  worth  the  sum  of  Five  Hundred  Dollars 
($500.00)  over  and  above  all  my  just  debts  and 
obligations,  in  property  not  exempt  from  execution 
situate  in  the  Territory  of  Alaska. 

/s/  AUGUST  A.  JOHNSON, 

/s/  B.  B.  HOLTROP. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  July,  1949. 

/s/MARIE  L.  ACORD, 

Notary  Public  in  and  for  Alaska. 
My  Commission  Expires  3/18/53. 
This  above  bond  approved  this  7th  day  of  July, 
1949. 

/s/  HARRY  E.  PRATT, 
District  Judge. 
Service  acknowledged. 

[Endorsed] :     Filed  July  7,  1949.  [20] 


[Title  of  District  Court  and  Cause.] 

CITATION  OF  APPEAL 

The  President  of  the  United  States  of  America 
To  the  Protestants,  United  States  of  America,  and 
its  attorneys,  Harry  Arend,  and  the  Attorney  Gen- 
eral of  the  United  States  of  America. 

You  are  hereby  cited  to  be  and  appear  in  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  holden  in  the  City  of  San  Francisco, 
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State  of  California,  within  forty  days  from  the  date 
of  this  Citation,  pursuant  to  an  order  allowing  an 
appeal,  made  and  entered  in  the  above  entitled  cause 
on  the  2nd  day  of  July,  1949,  in  which  the  Plaintiff 
is  Petitioner  and  appellant,  and  the  United  States 
of  America  is  appellee,  to  show  cause,  if  any  there 
be,  why  the  order  entered  in  this  cause  on  the  6th 
day  of  June,  1949,  in  favor  of  appellee  and  against 
appellant  herein  should  not  be  set  aside  and  re- 
versed, and  why  speedy  justice  should  not  be  done 
to  said  Petitioner  and  appellant  above  named  in 
that  behalf. 

Witness  the  Honorable  Fred  A.  Vinson,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States 
of  America,  on  this  8th  day  of  July,  1949. 

/s/  HARRY  E.  PRATT, 
District  Judge. 
Service  acknowledged. 
Entered  July  8,  1949. 

[Endorsed] :     Filed  July  8,  1949.  [21] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME 

On  the  Motion  of  Robert  A.  Parrish,  counsel  for 
the  plaintiff,  Harry  O.  Arend,  U.  S.  Attorney,  being 
present  and  consenting  thereto,  it  was  Ordered  that 
the  time  for  the  plaintiff  to  file  the  proposed  Bill 
of  Exceptions  in  this  Cause  be  extended  to  October 
25,  1949. 

Entered  July  20,  1949.  [22] 
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[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To:  The  Clerk  of  the  District  Court,  Fourth  Di- 
vision, Territory  of  Alaska. 

You  will  please  prepare  a  transcript  of  record 
of  the  above  entitled  cause  to  be  filed  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit, 
United  States  of  America,  setting  at  San  Francisco, 
California,  upon  the  appeal  heretofore  perfected  in 
the  above  entitled  cause,  including  therein  the  fol- 
lowing papers: 

1.  Complaint  with  Exhibits 

2.  Summons  and  return  thereof 

3.  Demurrer  of  Defendant  filed  May  25,  1949 

4.  Notice  of  Hearing  on  said  Demurrer 

5.  Order  regarding  said  Demurrer 

6.  Petition  for  Allowance  of  Appeal 

7.  Assignment  of  Errors 

8.  Notice  of  Appeal  to  Ninth  Cir<3uit  Court  of 
Appeals,  United  States  of  America 

9.  Order  Allowing  Appeal  and  Fixing  Amount 
of  Appeal  Bond 

10.  Cost  Bond  on  Appeal 

11.  Citation  on  Appeal 
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12.  Order  Allowing  Additional  Time  for  Filing 
Bill  of  Exceptions 

13.  Praecipe  [23] 

This  transcript  is  to  be  prepared  as  required  by 
law  and  the  rules  and  order  of  this  Court  and  the 
Ninth  Circuit  Court  of  Appeals,  United  States  of 
America,  and  is  to  be  forwarded  to  the  Ninth  Cir- 
cuit Court  of  Appeals  at  San  Francisco,  California, 
so  that  it  may  be  docketed  on  or  before  the  11th  day 
of  August,  1949,  pursuant  to  the  Order  granting 
Appeal  of  the  District  Court,  Fourth  Judicial  Di- 
vision, Territory  of  Alaska,  dated  the  2nd  day  of 
July,  1949. 

/s/  ROBEET  A.  PAREISH, 
Attorney  for  Plaintiff. 

Service  acknowledged. 

[Endorsed]:     Filed  July  25,  1949.  [24] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OF   CLERK   OF   THE   DIS- 
TRICT COURT  TO  TRANSCRIPT  OF  RECORD 

I,  John  B.  Hall,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Fourth  Judicial  Division, 
do  hereby  certify  that  the  foregoing,  consisting  of 
24  pages,  constitutes  a  full,  true,  and  correct  tran- 
script of  the  record  on  appeal  in  Cause  No.  6143, 
entitled  Mike  Erceg,  Plaintiff,  versus  United  States 
of  America,  Defendant,  and  was  made  pursuant  to 
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and  in  accordance  with  the  Praecipe  of  the  Plain- 
tiff and  Appellant,  filed  in  this  action,  and  is  the 
return  thereof  in  accordance  therewith,  and 

I  do  further  certify  that  the  Index  thereof,  con- 
sisting of  page  ^'a,"  is  a  correct  Index  of  said  Tran- 
script of  Record,  and  that  the  list  of  attorneys,  as 
shown  on  page  '^b'',  is  a  correct  list  of  the  attorneys 
of  record ;  also  that  the  cost  of  preparing  said  tran- 
script and  this  certificate,  amounting  to  $3.20,  has 
been  paid  to  me  by  counsel  for  appellant  in  this 
action. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  this  Court  this  27th  day  of 
July,  1949. 

[Seal]        /s/  JOHN  B.  HALL, 
Clerk,  District  Court,  Territory  of  Alaska,  4th  Div. 


[Endorsed]  :  No.  12314.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Mike  Erceg,  Appel- 
lant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  District 
Court  for  the  Territory  District  of  Alaska,  Fourth 
Division. 

Filed  August  1,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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No.  12,314 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Mike  Erceg, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLANT. 


This  is  an  action  brought  })y  the  plaintiff  against 
the  United  States  of  America  pursuant  to  the  pro- 
visions of  Title  41,  Section  113b  of  the  United  States 
Code,  in  accordance  wdth  the  pro\isions  of  Title  28, 
Sub-Section  20,  and  as  provided  by  the  Judicial  Code 
of  the  United  States,  effective  September  1,  1948, 
Title  28,  Section  1346,  Sub-Division  (2). 

The  complaint  alleges  that  on  the  17th  day  of  July, 
1942  the  LTnited  States  of  America  was  constructing 
an  army  base  at  l>ig  Delta,  Alaska,  and  that,  through 
the  necessity  of  drilling  water  wells  in  connection  with 
the  base,  the  resident  engineer  of  the  War  Depart- 
ment at  said  base,  contracted  with  the  plaintiff  to  lease 
drilling  equipment  of  the  plaintiff's  and  to  })ay  unto 


the  plaintiff  rental  of  $30.00  per  day,  or  $900.00  per 
month,  and  a  written  agreement  thereof  was  entered 
into.  This  action  is  to  recover  the  sum  of  Four  Thou- 
sand and  Twenty  Dollars  ($4,020.00)  and  interest  re- 
sulting from  unpaid  rentals.  The  complaint  further 
shows  that  the  defendant  administratively  denied 
owing  this  sum  of  money  on  the  22nd  day  of  January, 
1949.  This  action  was  brought  and  ser\dce  obtained 
upon  the  defendant  on  the  21st  day  of  April,  1949, 
within  ninety  days  after  the  deliveiy  to  the  plaintiff 
of  the  findings  of  the  administrative  agency  of  the 
defendant.  (See  Marshal's  Return  Transcript  P.  19.) 

To  this  complaint,  the  defendant  filed  a  demurrer 
on  two  grounds:  first,  that  the  Court  has  no  juris- 
diction of  the  subject  matter  of  the  action;  and, 
second,  that  the  action  has  not  been  commenced  within 
the  time  limited  by  the  laws  of  the  Territory  of 
Alaska.  The  Court  overruled  the  demurrer  of  the 
defendant  as  to  the  first  ground,  but  sustained  on  the 
second  ground.  From  this  order  sustaining  the  de- 
murrer of  the  defendant  on  the  ground  that  the  action 
was  not  commenced  within  the  time  limited  by  the 
laws  of  the  Territory  of  Alaska  the  plaintiff  brought 
this  appeal. 


JURISDICTIONAL  STATEMENT. 

The  District  Court  for  the  Territory  of  Alaska  is 
a  Court  of  general  jurisdiction,  civil,  criminal,  and 
also  shall  have  admiralty  jurisdiction.  (Article  53, 
Chapter  2,  Section  1,  Compiled  Laws  of  Alaska,  1949.) 


The  Circuit  Court  of  Appeals,  Ninth  Circuit,  has 
appellate  jurisdiction  to  review  by  appeal  the  de- 
cisions of  the  District  Courts  of  Alaska.  (Title  28, 
United  States  Code,  Judiciary  and  Judicial  Pro- 
cedure, effective  September,  1948,  Chapter  83,  Section 
1291  and  Section  1294.) 

In  the  Act  of  June  6,  1900,  jurisdiction  of  the 
District  Court  was  made  general  in  '^ci\dl,  criminal, 
equity,  and  admiralty  cases '^  and  is  the  same  as  that 
of  District  Courts  of  the  United  States. 

Alaska  Pacific  Fisheries  v.  Territory  of  Alaska 
(1919)  249  U.S.  53,  39  Supreme  Court  208, 
63  Lawyers  Edition  474; 
Bruce  v.  Murray  (Circuit  Court  of  Appeals, 
CCA.  9th,  1903)  123  Fed.  366,  59  CCA. 
494; 
M oiler  V.  M oiler  (1946)  66  Federal  Supple- 
ment, 507. 


ASSIGNMENT  OF  ERROR  NO.  I. 

THE  COURT  ERRED  IN  SUSTAINING  THE  DEMURRER  OF  THE 
DEFENDANT  TO  THE  COMPLAINT  OF  THE  PLAINTIFF 
UPON  THE  GROUND  THAT  THE  ACTION  HAS  NOT  BEEN 
COMMENCED  WITHIN  THE  TIME  LIMITED  BY  THE  LAWS 
OF  THE  TERRITORY  OF  ALASKA. 

As  before  stated,  the  i)laintiff  seeks  to  recover 
against  the  United  States  of  America,  under  the  au- 
thoiity  granted  l)y  Title  41  of  the  United  States  Code, 
entitled  *' Public  Contracts'',  under  what  is  more 
commonly  known  as  the  Contract  Settlement  Act  of 
1944,  in  accordance  with  the  provisions  laid  down  in 


Title  28  of  the  United  States  Code.  The  principal 
question  raised  by  the  demurrer  is  whether  plaintiff 
is  entitled  to  bring  this  suit  under  the  provisions  of 
Title  41,  United  States  Code,  as  provided  by  Section 
113b  and  c  (2),  which  allows  a  war  contractor  ag- 
grieved by  the  findings  of  the  contracting  agency  to 
initiate  proceedings  in  accordance  \vith  113b  mthin 
ninety  days  after  delivery  to  him  of  findings  by  the 
contracting  agency. 

Our  contention  is  that  the  plaintiff  is  a  war  con- 
tractor and  as  such  is  entitled  to  bring  this  action 
within  nmety  days  after  delivery  to  him  of  the  find- 
ings of  the  contracting  agency.  The  policy  of  the  Con- 
tract Settlement  Act  is  particularly  set  out  in: 

'^a.  To  facilitate  maximum  war  production  during 
the  war,  and  to  expedite  reconversion  from  war  pro- 
duction to  civilian  production  as  war  conditions  per- 
mit ;  ,, 

''h.  To  assure  prime  contractors  and  sub-con- 
tractors, small  and  large,  speedy  and  equitable  final 
settlement  of  claims  under  terminated  war  contracts 
and  adequate  interim  financing  until  such  settlement." 
(Title  41,  Section  101,  United  States  Code  Anno- 
tated.) 

Section  1346  of  Title  28,  United  States  Code:  In 
suits  where  the  United  States  is  defendant  provides, 
^*that  the  District  Courts  shall  have  original  juris- 
diction concurrent  with  the  Court  of  Claims  of  (1) 
any  civil  action  against  the  United  States  for  the 
recovery  of  any  internal  revenue  tax  *  *  *  and  (2) 


any  other  civil  action  or  claim  against  the  United 
States,  not  exceeding  SlO,000  in  amount,  founded 
either  upon  the  Constitution,  or  any  Act  of  Congress, 
or  any  regulation  of  any  executive  department,  or 
upon  any  expr^ess  or  implied  contract  with  the  United 
States,  or  for  liquidated  or  unliquidMed  damages  in 
cases  not  somiding  in  tort. 

(Title  28,  Sec.  1346,  U.S.C.  1948.) 

The  Contract  Settlement  Act  of  1944  provides  that 
**  whenever  any  war  contractor  is  aggrieved  by  the 
findings  of  a  contracting  agency  on  his  claim,  or 
part  thereof,  or  by  its  failure  to  make  such  findings 
in  accordance  with  sub-section  (a)  of  this  section  he 
may  at  his  election  (1)  appeal  to  the  Appeal  Board 
in  a€Cordance  with  sub-section  (d)  of  this  section; 
or  (2)  bring  suit  against  the  United  States  for  su^h 
claim  or  such  part  thereof,  in  the  Court  of  Claims 
or  in  a  United  States  District  Court,  in  accordance 
with  Suh-Section  (20)  of  Section  41,  Title  28,  except 
that,  if  the  contracting  agency  is  the  Beconstruriion 
Finance  Corporation  or  any  corporation  organized 
pursuayU  to  Sections  601-617  of  Title  15,  or  any  corpo- 
ration owned  or  controlled  by  the  United  States,  the 
suit  shall  be  brought  against  such  corporation  in  any 
Court  of  competent  jurisdiction  in  accordance  with 
existing  laws. 

(Title  41,  Section  113b.) 

Title  41,  Section  113c  (2)  pnmdes  in  Sub-Section 
2  that  **a  war  contractor  may  initiate  proceedings  in 
accordance  with  Sub-Section  (b)  of  this  Section  (i) 
within  ninety  days  after  delivery  to  him  of  the  find- 


ings  of  the  contracting  agency,  or  (ii)  in  case  of  pro- 
test or  appeal  within  the  agency,  within  ninety  days 
after  the  determination  of  such  protest  or  appeal,  or 
(iii)  in  case  of  failure  to  deliver  such  findings,  within 
one  year  after  his  demand  therefor.  If  he  does  not  ini- 
tiate such  proceedings  within  the  time  specified,  he 
shall  be  prechided  thereafter  from  initiating  any  pro- 
ceedings in  accordance  with  Sub-Section  (b)  of  this 
Section,  and  the  findings  of  the  contracting  agency 
shall  be  final  and  conclusive,  or  if  no  findings  were 
made,  he  shall  be  deemed  to  have  waived  such  termi- 
nation claim." 

(Title  41,  Section  113c  (2).) 

A  ^Svar  contractor''  is  defined  as:  ^^and  the  term 
war  contractor  means  any  holder  of  one  or  more  war 
contracts''. 

(Title  41,  Section  103c.) 

The  term  '^war  contract"  is  defined  as:  '^a  prime 
contract  or  a  sub-contract". 

(Title  41,  Section  103c.) 

The  term  ^* prime  contract"  is  defined  as:  *^any 
contract,  agreement,  or  purchase  order  heretofore  or 
hereafter  entered  into  by  a  contracting  agency  and 
connected  with  or  related  to  the  prosecution  of  the 
war ;  and  the  term  prime  contractor  means  any  holder 
of  one  or  more  prime  contracts". 
(Title  41,  Section  103a.) 

The  term  '^sub-contract"  is  defined  as:  ''any  con- 
tract, agreement,  or  purchase  order  heretofore  or 
hereafter  entered  into  to  perform  any  work,  or  make 
or  furnish  anv  material  to  the  extent  that  such  work 


or  material  is  required  for  the  performanee  of  any 
one  or  more  prime  contracts  or  of  any  one  or  more 
other    sub-contracts;    and    the    term    sub-contractor 
means  any  holder  of  one  or  more  sub-contracts". 
(Title  41,  Section  103b.) 

The  term  ''* material'^  is  defined  as:  ^ including  any 
article,  commodity,  machinery,  equipment,  accessory, 
part,  component,  assembly,  work  in  process,  main- 
tenance, repair,  and  operating  supplies,  and  any 
product  of  any  kind". 

(Title  41,  Section  103e.) 

The  term  '^government  agency"  is  defined  as:  ^^any 
executive  department  of  the  government,  or  any  ad- 
ministrative unit,  or  sub-division  thereof,  any  inde- 
pendent agency,  or  any  corporation  owned  or  con- 
trolled by  the  United  States  in  the  executive  branch 
of  the  government,  and  includes  any  contracting 
agency". 

(Title  41,  Section  103f.) 

The  term  "contracting  agency"  means:  ^^any  gov- 
ernment agency  which  has  ])een  or  hereafter  may  be 
authorized  to  make  contracts  pursuant  to  Section  611 
of  Appendix  to  Title  50,  and  includes  the  Recon- 
struction Finance  Corporation  and  any  corporation 
organized  pursuant  to  Sections  601-617  of  Title  15, 
the  Small  War  Plants  Corporation  and  the  Secretary 
of  Commerce". 

(Title  41,  Section  103g.) 

Section  611  of  Title  50,  Appendix  of  the  IJ.S.C, 
enacted  December  18,  1941,  Chapter  593,  Title  2, 
Section  201,  55  Statutes  839,  provides  that  ''the  Presi- 
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dent  may  authorize  any  department  or  agency  of  the 
government  exercising  functions  in  connection  with 
the  prosecution  of  the  war  effort,  in  accordance  with 
regulations  prescribed  by  the  President  for  the  pro- 
tection of  the  interests  of  the  government,  to  enter 
into  contracts  and  into  amendments  or  modifications 
of  contracts  heretofore  or  hereafter  made  and  to 
make,  advance,  progress  and  other  payments  thereon, 
without  regard  to  the  provisions  of  law  relating  to 
the  making,  performance,  amendments,  or  modifica- 
tions of  contracts  whenever  he  deems  such  action 
would  facilitate  prosecution  of  the  war  *  *  *^\ 
(Title  50,  Section  611.) 

Executive  Orders  coordinating  bureau  offices,  etc., 
No.  901,  is  set  out  in  part  as  follows:  ^^The  successful 
prosecution  of  the  war  requires  an  all-out  industrial  ! 
mobilization  in  order  that  the  materials  necessary 
to  wdn  the  war  may  be  produced  in  the  shortest  pos- 
sible time.  To  accomplish  this  objective  it  is  necessary 
that  the  Departments  of  the  War  and  the  Navy  and 
the  United  States  Maritime  Commission  cooperate  to 
the  fullest  possible  degree  with  the  Office  of  Produc- 
tion Management  in  the  endeavor  to  make  available 
for  the  production  of  war  material  all  industrial  re- 
sources of  the  country.  It  is  expected  that  in  the 
exercise  of  powers  hereinafter  granted,  these  agencies 
and  the  Office  of  Production  Management  will  work 
together  to  bring  about  the  conversion  of  manufac- 
turing industries  to  war  production,  including  the 
surveying  of  war  potential  of  industries,  ])lant  by 
plant;  the  spreading  of  war  orders;  the  conversion 
of   facilities;   the   assurance   of   efficient  and  speedy 


production;  the  development  and  use  of  sub-contract- 
ing to  the  fullest  extent  and  the  conservation  of 
strategic  materials. 

Title  I. 

1.  By  virtue  of  the  authority  in  me  vested  by  the 
Act  of  Congress,  entitled  ^An  Act  to  Expedite  the 
Prosecution  of  the  War  Effort',  approved  December 
18,  1941,  (hereafter  called  the  ^Act')  (Sec.  601  et 
seq.  of  this  Appendix),  and  as  President  of  the 
United  States  and  Commander  in  Chief  of  the  Army 
and  Navy  of  the  United  States  and  deeming  that 
such  action  will  facilitate  the  prosecution  of  this  war, 
I  do  hereby  order  that  the  War  Department,  the 
Navy  Di^partment,  and  the  United  States  Maritime 
Commission  be  and  they  hereby  respectively^  are  au- 
thorized within  the  limits  of  the  amounts  appropri- 
ated therefor,  to  enter  into  contracts  and  into  amend- 
ments and  modifications  of  contracts  heretofore  or 
hereafter  made,  and  to  make  advance,  progress,  and 
other  payments  thereon,  without  regard  to  the  pro- 
visions of  law  relating  to  the  making,  performance, 
amendment  or  modification  of  contracts  *  *  *. 

2.  The  contracts  hereby  authorized  to  be  made 
include  agreements  of  all  kinds  (whether  in  the  form 
of  letters  of  intent,  purchase  orders  or  otherwise) 
for  all  types  and  kinds  of  things  and  services  neces- 
sary, appropriate  or  convenient  for  the  prose<3ution  of 
war  or  for  the  invention,  development,  or  production 
of,  or  research  concerning  any  such  things,  including 
but  not  limited  to,  aircraft,  buildings,  vessels,  arms, 
armament,  equiptnent,  or  supplies  of  any  kind  or  any 
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portion  thereof  including  plans,  spare  parts,  and 
equipment  therefor,  materials,  supplies,  facilities, 
utilities,  machinery,  machine  tools,  and  any  other 
equipment  without  any  restriction  of  any  kind  either 
as  to  type,  character,  location  or  form.'' 

It  follows,  therefore,  that  if,  in  the  year  1941,  the 
War  Department  was  established  as  a  contracting 
agency  by  Executive  Order  to  enter  into  the  kinds 
of  contracts  referred  to  above,  and  the  War  Depart- 
ment by  and  through  its  agent,  the  Resident  Engineer 
of  the  United  States  Army  Air  Base,  entered  into  a 
contract  Avith  the  plaintiff  to  furnish  equipment  for 
the  construction  of  this  air  base  in  the  year  1942, 
during  the  period  of  the  last  war,  that  such  a  contract . 
is  certainly  relating  to  the  prosecution  of  the  war, 
and  that  the  plaintiff,  being  a  holder  of  such  a  con- 
tract thereby  became  a  war  contractor  and  as  such, 
if  he  brings  his  action  w4thin  ninety  days  after  the 
delivery  to  him  of  findings  by  the  contracting  agency 
of  which  he  is  aggrieved,  is  entitled  to  the  benefit  of 
Section  113b  of  Title  41.  The  Statute  of  Limitations 
of  the  Territoiy  of  Alaska  would,  therefore,  appear 
not  to  be  applicable  in  this  case. 

AVherefore,  appellant  prays  that  the  judgment  of 
the  District  Court  as  set  forth  in  Assignment  of  Error 
No.  I,  be  reversed. 

Dated,  Fairbanks,  Alaska, 
October  10,  1949. 

Respectfully  submitted, 

Robert  A.  Parrish, 

Attorney  for  Appellant, 
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No.  12,314 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

I  


Mike  Erceg, 

Appellant, 
vs. 

United  States  of  America, 

Appellee, 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Alaska,  Fourth  Division. 

BRIEF  FOR  APPELLEE. 


STATEMENT. 
Appellant  sets  forth  a  fair  statement  of  the  plead- 
ings which  give  rise  to  the  questions  presented  in  this 
appeal  in  the  first  two  pages  of  his  brief,  with  the 
exception  that  he  might  have  set  out  the  statutes  of 
limitations  applicable  to  this  claim  under  the  laws  of 
the  Territory  of  Alaska.  These  will  be  set  forth  where 
pertinent  in  this  brief,  infra. 


QUESTIONS  PRESENTED. 

The  appellee  agrees  that  the  sole  question  now  be- 
fore this  Court  is  whether  or  not  the  District  Court 
for  the  Territory  of  Alaska  erred  in  sustaining  ap- 
pellee's demurrer  herein  on  the  ground  that  this  ac- 
tion was  not  commenced  within  the  time  limited  by 
law. 


I.     THIS  ACTION  WAS  NOT  COMMENCED  WITHIN  THE 
TIME  LIMITED  BY  LAW. 

It  is  manifest,  from  appellant's  complaint  and 
contract  attached  thereto  (R.  2-17),  that,  as  advanced 
in  the  second  ground  of  appellee's  demurrer  (R.  20), 
the  statute  of  limitations  effectively  barred  this  ac- 
tion. 

The  sections  of  the  Alaska  Compiled  Laws  Anno- 
tated, 1949,  pertaining  to  the  subject  of  limitation  of 
actions  and  applicable  to  the  case  under  considera- 
tion, are  as  follows: 

^^Sec.  55-2-1.  Civil  actions  shall  only  be  com- 
menced within  the  periods  prescribed  in  this  ar- 
ticle after  the  cause  of  action  shall  have  accrued, 
except  when,  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute.  But  the  objection 
that  the  action  was  not  commenced  within  the 
time  limited  shall  only  be  taken  by  answer,  ex- 
cept as  otherwise  provided  in  Section  55-5-41. 

Sec.  55-2-3.     Within  ten  years 

******  *^ 

Second.     An  action  upon  a  sealed  instrument. 

Sec.  55-2-4.     Within  six  years 


First.  An  Action  upon  a  contract  or  liability, 
express  or  implied,  excepting  those  mentioned  in 
Section  55-2-3. 

Sec.  55-5-41.     The  defendant  may  demur  to  the 

complaint   within   the   time   required   by  law  to 

appear  and  answer,  when  it  appears  on  the  face 

thereof,  either 

*  *  *  4e  *  *  ♦ 

Seventh.  That  the  action  has  not  been  com- 
menced within  the  time  limited  by  this  code.'^ 

The  contract,  a  copy  of  which  is  attached  to  and 
made  a  part  of  the  appellant's  complaint  and  on  which 
appellant  bases  this  suit,  appears  to  be  an  ordinary 
express  contract  signed  by  both  the  parties  but  not  un- 
der seal  (R.  5-7)  In  paragraphs  IV  and  V  of  his  com- 
plaint (R.  ?>  and  4),  the  appellant  alleges  that  the 
contract  was  entered  into  by  the  parties  on  the  17th 
day  of  July,  1942,  and  under  the  terms  thereof  the 
appellant  rented  to  the  War  Department  of  the  Gov- 
ernment (the  appellee)  equipment  for  drilling  water 
wells  at  Big  Delta,  Alaska,  at  an  agreed  daily  rental 
charge.  He  further  alleges  that  the  Government  used 
said  equipment,  under  the  terms  of  said  contract, 
from  the  17th  day  of  July  1942,  to  the  1st  day  of 
December  1942,  and  now  refuses  to  pay  the  amoimt 
of  rent  due  for  the  use  of  said  equipment  during  the 
time  stated. 

The  contract  provided  that  the  rental  term  was  to 
commence  ''from  the  17th  day  of  July  1942,  until  all 
wells  at  said  ]:>ig  Delta,  Alaska,  are  completed.''  (R.  ().) 
In  Paragraph  A'  of  the  complaint,  the  appellant  al- 


II.  APPELLANT  IS  ENTITLED  TO  NO  REMEDY  UNDER  SEC- 
TION 13  (b)  OF  THE  CONTRACT  SETTLEMENT  ACT  OF  1944, 
SECTION  113  (b)  OF  TITLE  41,  UNITED  STATES  CODE. 

A  close  scrutiny  of  the  Contract  Settlement  Act  of 
1944,  58  Stat.  649,  Title  41,  U.S.C.  Sections  101-125, 
will  show  that  all  but  three  of  its  sections  (excluding 
those  relating  only  to  the  definitions,  purposes,  and 
administrative  set-up  under  the  Act)  pertain  solely  to 
'^termination  claims '^  There  is  nothing  in  the  record, 
and  indeed  appellant  has  no  grounds  whatsoever  to 
so  indicate,  to  show  that  this  is  a  ^^termination  claim''. 

The  definitions  in  Section  3  of  the  Contract  Set- 
tlement Act  of  1944  show  exactly  to  what  type  of 
claim  the  majority  of  the  provisions  of  the  Act  ap- 
ply. Section  3(h),  41  U.S.C.  103(h),  reads  as  follows: 
^^(h)     The  term  termination  claim'  means  any 
claim  or  demand  b}^  a  war  contractor  for  fair 
compensation   for   the   termination   of   any   war 
contract  and  any  other  claim  under  a  terminated 
war  contract,  which  regulations  prescribed  under 
this  Act  authorize  to  be  asserted  and  settled  in 
connection  with  anv  termination  settlement." 

V 

Section  3(d),  41  U.S.C.  103(d)  reads: 

^^(d)  The  terms  termination',  terminate',  and 
terminated'  refer  to  the  termination  or  cancela- 
tion, in  whole  or  in  part,  of  work  under  a  prime 
contract  for  the  convenience  or  at  the  option  of 
the  Government  (except  for  default  of  the  prime 
contractor)  or  of  work  under  a  subcontract  for 
any  reason  except  the  default  of  the  subcon- 
tractor." 


No  temiination  order  as  a))ove  defined  ever  issued 
here  and  there  is  no  pretence  in  the  record  that  one 
ever  issued  so  that  this  might  1)e  called  a  *  termination 
claim' '.  Thus,  appellant  is  entitled  to  none  of  the  bene- 
fits of  Sections  6,  7,  8,  9,  13,  or  14  of  the  Act,  41  U.S.C. 
106,  107,  108,  109,  113,  114,  since  he  does  not  have  a 
*^ termination  claim".  The  Court  below,  therefore, 
would  have  had  no  .iurisdiction  under  Section  13  of 
the  Act,  41  U.S.C.  113,  in  any  event  and  should  also 
have  sustained  the  first  ground  of  appellee's  demurrer 
which  went  to  the  jurisdiction  of  the  subject  matter. 
(R.  20.) 

Of  the  three  sections  of  the  Contract  Settlement  Act 
of  1944  which  have  a  broader  scope.  Sections  17,  18 
and  19  (41  U.S.C.  117,  118  and  119),  only  Section  17 
is  pertinent  to  this  action.  As  far  as  material  here, 
that  section  reads  as  follows : 

^^Sec.  17.  (a)  Wher(^  any  person  has  arranged 
to  furnish  or  furnished  to  a  contracting  agency  or 
to  a  war  contractor  any  materials,  services,  or 
facilities  related  to  the  ])rosecution  of  the  war, 
without  a  fonnal  contract,  relying  in  good  faith 
upon  the  apparent  authority  of  an  officer  or  agent 
of  a  contracting  agency,  written  or  oral  instruc- 
tions, or  any  other  request  to  proceed  from  a  con- 
tracting agency,  the  contracting  agency  shall  pay 
such  person  fair  compensation  therefor. 

(b)  Whenever  any  formal  or  technical  defect 
or  omission  in  any  prime  contract,  or  in  any  grant 
of  authority  to  an  officer  or  agent  of  a  contracting 
agency  who  ordered  any  materials,  services,  and 
facilities  might  invalidate  the  contract  or  commit- 
ment, the  contracting  agency  (1)  shall  not  take 
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advantage  of  such  defect  or  omission;  (2)  shall 
amend,  confirm,  or  ratify  snch  contract  or  commit- 
ment withont  consideration  in  order  to  cure  such 
defect  or  omission;  and  (3)  shall  make  a  fair 
settlement  of  any  obligation  thereby  created  or 
incurred  by  such  agency,  whether  expressed  or 
implied  in  fact  or  in  law,  or  in  the  nature  of  an 
implied  or  quasi  contract. 

(c)  Where  a  contracting  agency  fails  to  settle 
by  agreement  any  claim  asserted  under  this  sec- 
tion, the  dispute  shall  be  subject  to  the  provisions 
of  section  13  of  this  Act/' 


Just  as  it  is  obvious  that  appellant's  claim  is  not  a 
^Hemiination  claim'',  so  it  is  evident  that  appellant 
cannot  take  advantage  of  Section  17,  supra,  41  U.S.C. 
117.  Section  17(a)  is  applicable  to  a  person  'Svithout 
a  formal  contract"  only  and,  here,  the  very  l^asis  of 
this  suit  is  the  contract  entered  into  by  appellant  and 
a  Resident  Engineer.  (R.  7.)  Section  17(b)  is  likewise 
inapplicable  here  since  the  United  States  is  in  no  way 
attempting  to  take  advantage  of  any  defect  or  omis- 
sion in  appellant's  contract.  Thus,  Section  17(c), 
which  provides  that  disputes  over  the  settlement  of  any 
claim  under  these  first  two  subsections  of  Section  17 
shall  be  subject  to  the  provisions  of  Section  13  of  the 
Act  (giving  such  claimants  the  right  either  to  ax)peal 
to  the  Ap])eal  Board  or  to  bring  vsuit),  affords  appel- 
lant no  relief.  His  claim  is  simply  not  covered  by  the 
Contract  Settlement  Act  of  1944. 

The  above  construction  of  Section  17  of  the  Act  is 
supported  by  numerous  decisions  of  the  Appeal  Board 


created  by  Section  13(d),  though  apparently  there  has 
been  no  judicial  construction  as  yet.  The  Appeal 
Board  decisions,  liowever,  are  a  useful  guide  and 
should  be  given  considerable  weight  since,  as  recently 
recognized  by  the  ('ourt  of  Claims,  it  has  concurrent 
jurisdiction  with  the  Court  of  Claims  (and  the  dis- 
trict courts)  over  appeals  from  agency  determinations 
on  claims  under  the  Act.  Pifjfjhj  Wiggly  Corporation 
V,  United  States,  112  C.  Cls.  391,  431  (1949). 

In  a  case  in  which  the  Board  denied  a  claim  for  the 
furnishing  of  materials  on  an  oral  order  when  they 
could  have  been  furnished  under  a  change  order  within 
the  general  scope  of  the  changes  article  of  the  contract, 
the  Board  pointed  out  that  (pp.  4,  6) : 

^^At  the  threshold  of  the  case,  we  are  confronted 
with  the  objection  that  appellants  did  not  install 
the  insulation  Svithout  a  formal  contract',  within 
the  meaning  of  section  17(a).  If  the  contention 

has  merit,  appellants  cannot  recover.'' 

******* 

^^The  legislative  history  and  language  of  section 
17(a)  evidence  a  broad  purpose  to  assure  fair 
compensation  to  any  person  who,  in  good  faith 
reliance  upon  a  Goverimient  request,  arranges  to 
furnish  or  furnishes  w^ar  materials,  services,  or 
facilities,  without  a  formal  contract.  This  section 
does  not  apply  to  a  person  who  renders  perforai- 
ance  pursuant  to  a  formal  contract,  because,  pre- 
sumably, such  person  will  receive  compensation  in 
accordance  with  the  terms  of  the  contract.  *  *  *'^ 

Brennan  <&  Cahoon  v.  Navjj  Department,  Vol.  1,  Deci- 
sions of  the  Appeal  Board,  Office  of  Contract  Settle- 
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ment  (Govt.  Printing  Office  1948),  decided  May  8, 
1946;  C.C.H.  Government  Contracts  Reporter,  Par. 
60,077. 

In  a  case  in  which  the  Appeal  Board  denied  a  claim 
under  Section  17  of  the  Act  for  work  done  for  the 
Army  Transportation  Corps  allegedly  over  and  above 
a  contract,  the  Board  stated  (page  4)  : 

^^'Considering,  first,  section  17(a),  we  are  faced, 
as  in  so  many  cases,  with  the  statutory  denial  of 
our  power  in  cases  where  the  services  were  ren- 
dered ^without  a  formal  contract\  So  long  as  the 
contract  remains  in  this  case,  it  constitutes  an  in- 
surmountable obstacle  to  recovery  under  section 
17(a).  Is  there  any  way  in  which  this  obstacle 
may  'be  removed  ? ' ' 

Dinerstein,  et  al.  v.  War  Department^  Vol.  2, 
opxit,  supra,  decided  June  2,  1947;  C.C.H. 
Government  Contracts  Reporter,  Par.  60,322. 

In  a  case  in  which  the  Appeal  Board  denied  a 
claim  under  Section  17  of  the  Act  for  work  performed 
under  a  purchase  order  issued  by  the  War  Shipping 
Administration,  claimant  alleging  ambiguity  so  as 
to  invalidate  the  order  as  a  contract,  the  Board  con- 
cluded as  follows  (pages  112-113)  : 

'^  Since  we  have  found  that  appellant  furnished 
the  materials  in  question  under  a  formal  con- 
tract, which  was  neither  void  nor  Avoidable,  it  fol- 
lows that  appellant  cannot  successfully  claim 
under  section  17(a).  That  section  atfords  relief 
in  a  proper  case  only  to  a  person  who  proceeds 
without  a  formal  contract  (Cf.  Samuel  Saffer's 
Sons  V,  War  Department,  App.  Bd.  OCS  No.  71 
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Vol.  1,  decided  JaimaTy  31,  1947;  H,  A.  Johnson 
Company  v.  Navy  Department,  App.  Bd.  OCS 
No.  66,  Vol.  1,  decided  January  31,  1947.) 

'^What  we  have  said  largely  disposes  of  ap- 
pellant's claim  under  section  17(b).  There  is  a 
valid  formal  contract,  with  no  formal  or  technical 
defects  or  omissions.  (Cf,  Samuel  Safer' s  Sons  v. 
War  Department,  App.  Bd.  OCS  No.  71,  Vol.  1, 
decided  January  31,  1947;  H,  A.  Johnson  Com- 
pany V.  Navy  Department,  App.  Bd.  OCS  No.  66, 
Vol.  1,  decided  January  31,  1947.)  There  is  no 
room  for  the  application  of  section  17(b). 

*^The  findings  of  the  Maritime  Commission  in- 
sofar as  they  deny  appellant's  claim  are  af- 
firmed." 

Rogers-Kellogg-Stillson,  Inc.  v.  Maritime  Commis- 
sion, Vol.  3,  op,  cit.  supra,  decided  October  28,  1948; 
see  also,  Seymottr  Packi^ig  Company  v.  Department  of 
the  Army,  Vol.  3,  op.  cit.  supra,  p.  140,  142,  decided 
November  26,  1948.  C.C.H.  Government  Contracts  Re- 
porter, Paragraphs  60,578  and  60,600. 

It  is  clear  from  the  above  that  the  only  jurisdiction 
which  the  District  Court  for  the  Territory  of  Alaska 
could  exercise  in  this  case  is  its  jurisdiction  to  hear 
appellant's  contract  claim  against  the  United  States 
as  allowed  and  limited  by  the  Tucker  Act,  28  U.S.C. 
41(20),  now  1346(a)(2)  and  related  provisions.  As 
limited  by  Section  2401(a)  of  Title  28  United  States 
Code,  it  is  obvious  from  the  complaint  and  attached 
contract  that  this  action  was  not  commenced  within 
the  time  so  limited  by  law. 
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It  is  equally  clear  that  appellant  cannot  take  ad- 
vantage of  the  benefits  and  relief  provisions  of  the 
Contract  Settlement  Act  of  1944  since  under  that  Actt 
the  jurisdiction  of  a  District  Court  to  hear  a  suit- 
against  the  United  States  is  limited  to  suits  arising' 
from  ^^termination  claims"  or  claims  based  upon  the 
furnishing   of  materials,   services   or  facilities   by  a 
person  without  a  formal  contract  or  one  in  which  the 
contracting  agency  is  attempting  to  take  advantage  of 
a  technical  defect  or  omission.  Appellant  comes  within 
neither  of  these  alternatives.  j 

Appellant  may  well  be  a  ^^w^ar  contractor''  under 
the  Act  and  may  well  have  had  a  ^^ prime  contract'' 
or  ^^war  contract"  as  defined  therein,  but  the  only 
applicability  of  the  Act,  if  this  is  so,  is  to  subject  him 
to  the  provisions  of  the  Act  inserted  for  the  protection 
of  the  Government  and  relating  to  the  maintenance  of 
records,  investigations,  liability  for  submitting  fraud- 
ulent claims,  etc.  Since  there  is  no  termination  claim 
involved  in  the  case,  nor  any  enforceable  claim  under 
Section  17  of  the  Act,  appellant  cannot  take  advantage 
of  the  Act  to  avoid  the  statutes  of  limitations  barring 
this  suit. 


13 


CONCLUSION. 

For  the  foregoing  reasons,  therefore,  it  is  re- 
spectfully submitted  that  the  judgment  of  the  Dis- 
trict Court  for  the  Territory  of  Alaska  sustaining 
:he  second  ground  of  appellee's  demurrer  in  this  case 
jhould  be  affirmed. 

Dated,  December  7, 1949. 

H.  G.  MoRisoN, 

Assistant  Attorney  General, 

Harry  O.  Arend^ 

United  States  Attorney, 

Everett  W.  Hepp^ 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
Edward  H.  Hickey, 

Special  Assistant  to  the  Attorney  General, 

Foseph  B.  McGrath, 

Attorney,  Department  of  Justice, 

Of  Counsel, 
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REPLY  BRIEF  OF  APPELLANT. 


STATEMENT. 

The  Appellant  in  this  case  filed  his  complaint  on  the 
21st  day  of  April,  1949,  within  90  days  after  the  De- 
fendant Contracting-  Agency  denied  his  claim. 

(a)  The  Plaintiff  agrees  that  the  Statute  of 
Limitations  of  the  Territory  of  Alaska  would  bar 
any  claim  of  the  Plaintiff,  if  the  Statute  were  ap- 
plicable. 

(b)  It  is  agreed  that,  if  this  action  were  brought 
imder  the  provisions  of  the  Tucker  Act,  the  action 
would  likewise  be  barred,  if  the  Tucker  Act  were 
applicable. 

(c)  'i'he  action  liowevei*,  is  filed  under  the  Con- 
tract  Settlement  Act  of  lf)44,  ^fitle  41,  Chapter 


2,  and  in  accordance  with  the  provisions  of  Sec- 
tion 113c,  within  90  days  after  the  iVdministrative 
denial  of  the  Contracting  Agency,  of  Plaintiff's 
claim. 

(d)  Defendant  seems  to  admit  Plaintiff  is  the 
holder  of  a  war  contract. 

(e)  Defendant  seems  to  admit  Plaintiff  is  a  war 
contractor. 

(f)  Defendant  seems  to  admit  that  Defendant  is 
a  Contracting  Agency  with  authority  to  enter  into 
a  war  contract.  1 

(g)  Defendant  contends  that  the  Contract  Set- 
tlement Act  of  1944  is  not  applicable  to  Plaintiff 
and  that  this  suit  could  only  be  brought  under 
the  Tucker  Act,  upon  which  the  Statute  of  Limi- 
tations has  run. 

(h)  Defendant  contends  that  Plaintiff' 's  claim 
is  not  a  termination  claim  as  defined  under  Title 
41,  U.S.C.,  Section  103h  and  Section  103d,  and  in 
fact,  does  not  come  under  any  of  the  Sections  of 
Title  41,  Chapter  2. 

(i)  Defendant  further  contends  that  under  the 
provisions  of  Title  41,  Chapter  2,  Sections  117 
and  118,  that  since  Plaintiff*  is  the  holder  of  a 
formal  contract,  he  could  not  come  under  any  of 
the  Sections  just  cited,  so  as  to  bring  his  claim 
within  the  Act. 
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QUESTIONS  INVOLVED. 

The  applicability  of  the   (Contract   Settlement  Act 
of  1944  to  this  Action. 


I.  THE  PLAINTIFF'S  CLAIM  IS  ONE  COGNIZABLE  UNDER  THE 
CONTRACT  SETTLEMENT  ACT  OF  1944  AND  HIS  ACTION  IS 
THEREBY    BROUGHT    WITHIN    THE    TIME    REQUIRED    BY 

I      LAW. 

The  Contract  on  which  the  Plaintiff  relies  is  one 
of  a  lease  for  an  indefinite  term  to  be  terminated  at 
the  option  of  the  Defendant,  when  the  Defendant  has 
done  such  work  as  was  necessary  in  drilling  wells  upon 
its  Air  Base  at  an  agreed  daily  or  monthly  rental. 
And,  it  further  appears  from  the  complaint  of  the 
Plaintiff  that  the  Government  did  use  the  equipment 
mitil  the  first  day  of  December,  1942  when  it,  at  its 
option,  terminated  the  Contract. 

The  purpose  of  the  Contract  Settlement  Act  of  1944 
as  set  out  in  Title  41,  Section  101,  U.  S.  C.  Annotated, 
is  to  assure  prime  contractors,  sul)-contractors,  small 
and  large,  speedy  and  equitable  settlement  of  claims 
under  terminated  war  contracts  and  adequate  interim 
financing,  imtil  such  settlement.  The  term,  termination 
claim,  means  any  claim  or  demand  by  a  war  contrac- 
tor for  fair  compensation  for  the  tei-mination  of  any 
war  contract  and  a}iy  other  claim  luider  a  terminated 
war  contract,  which  regulations  prescribed  under  this 
Act  authorize  to  be  asserted  and  settled  in  connection 
with  any  termination  settlement.  (Title  41,  U.  S.  C. 
103h,  Section  3h.)   (Italics  ours.) 


For  these  reasons  Appellant  has  a  valid  termina- 
tion claim  and  has  placed  himself  within  the  pro- 
visions of  the  Contract  Settlement  x\ct  of  1944. 

Dated,  Fairbanks,  Alaska, 
January  6,  1950. 

Robert  A.  Parrish^ 

Attorney  for  Appellant. 
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In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

Civil  No.  4320 

P.  M.  BARGER  LUMBER  CO.,  a  corporation  do- 
ing business  under  the  name  and  style  of  BAR- 
GER MILLWORK  COMPANY, 

Plaintiff, 
vs. 

AUSTIN  DODDS  and  J.  L.  WHITEHOUSE,  co- 
partners doing  business  rnider  the  assumed 
name  and  style  of  Austin  Dodds  Company;  J. 
L.  WHITEHOUSE,  an  individual  doing  busi- 
ness under  the  assumed  name  and  style  of  Inter- 
state Lumber  Sales,  and  INTERSTATE  LUM- 
BER SALES,  INC.,  an  Oregon  corporation. 

Defendants. 

PRE-TRIAL  ORDER 

Preliminary  Statement  as  to 
Nature  of  Action 

Plaintiff  brings  this  a<3tion  to  recover  damages 
for  a  breach  of  express  warranty  of  kind  and  qual- 
ity of  a  carload  of  doors  purchased  on  or  about 
January  10,  1948. 

General  Resume  of  Facts  Admitted  by  the  Parties 
Hereto  and  Which  Do  Not  Require  Any  Proof 
It  is  admitted : 

(1)  That  plaintiff,  P.  M.  Barger  Lumber  Co., 
is  a  corporation  existing  under  and  b}^  virtue  of  the 
laws  of  the   State  of  North   Carolina,   and   doing 
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business  under  the  name  and  style  of  Barger  Mill- 
work  Company,  and  as  such  is  a  citizen  of  the  State 
of  North  Carolina. 

(2)  That  the  defendant,  J.  L.  Whitehouse,  is  a 
citizen  of  the  State  of  Oregon,  and  was  doing  busi- 
ness as  Interstate  Lumber  Sales ;  that  the  defendant. 
Interstate  Lumber  Sales,  Inc.,  is  a  corporation 
existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Oregon,  since  April  1,  1948. 

(3)  That  at  all  times  herein  the  plaintiff  was 
engaged  in  the  wholesale'  warehousing  and  selling 
of  lumber  and  milhvork,  with  its  principal  place  of 
business  in  the  City  of  Stateville,  State  of  North 
Carolina. 

(4)  That  the  defendant,  J.  L.  Whitehouse,  was 
engaged  as  an  individual  in  the  wholesale  lumber 
business  in  the  State  of  Oregon,  under  the  name  and 
style  of  Interstate  Lumber  Sales;  that  the  defend- 
ant, Interstate  Lumber  Sales,  Inc.,  as  a  corporation, 
w-as  engaged  in  the  wholesale  lumber  business  at  all 
times  herein  mentioned  after  April  1,  1948. 

(5)  It  is  admitted  a  diversity  of  citizenship 
exists  betw^een  the  plaintiff  \md  defendants,  and  that 
the  matter  in  controversy  exceeds  $3000.00,  exclu- 
sive of  interest  and  costs. 

(6)  That  this  action  may  be  dismissed  as  to 
def(»ndant,  Austin  Dodds. 

Contentions  of  Plaintiff 
(1)     Plaintiff  contends  that  on  or  about  January 
10,    1948,    defendant    agreed   to    sell    and    plaintiff' 
agreed  to  purchase  a  carload,  or  1500,  fir  wood  doors 
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of  a  standard  design  known  as  F82,  and  of  grade 
^'A,''  which  design  and  grade  defendant  warranted. 

(2)  That  plaintiff  paid  the  defendant,  in  ad- 
vance, for  said  carload  of  doors,  the  sum  of  $11,- 
709.60,  plus  bank  charges  of  $12.60,  and  plaintiff 
also  paid  freight  charges  in  the  sum  of  $918.90, 
plaintiff's  demand  for  refund. 

(3)  That  defendant  shipped  to  plaintiff  a  car- 
load of  doors  that  were  not  as  represented  and  war- 
ranted, and  plaintiff  within  a  reasonable  time 
notified  the  defendants  of  its  refusal  to  accept  said 
doors  and  offered  to  return  the  same  in  substan- 
tially as  good  a  condition  as  when  received,  and 
requested  instructions  as  to  disposition  of  the  doors, 
and  requested  the  refund  of  the  purchase  price,  the 
bank  charges  and  the  freight.  That  the  defendant 
advised  the  plaintiff  to  hold  doors,  attempt  to  find 
a  market  for  the  doors  and  promised  to  refund  to 
the  plaintiff. 

(4)  That  plaintiff  was  obliged  to  warehouse  said 
doors  and  pay  additional  cartage  thereon  in  the  rea- 
sonable sum  of  $500.00,  special  damages. 

(5)  That  the  plaintiff  informed  the  defendant, 
and  the  defendant  knew,  that  said  doors  had  been 
sold  by  the  plaintiff  for  profit;  that  the  plaintiff 
suffered  a  loss  of  $1200.00  profit  as  special  damages. 

(6)  That  plaintiff  contends  that  by  reason  of  its 
said  notice  to  defendant  it  elected  to  rescind  the 
sale. 

(7)  Plaintiff  contends  that  said  doors  were  pur- 
chased from  defendant  through  one  Ruth  Meyer,  a 
lumber  broker. 
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Defendant  Whitebouse  Contends: 

(1)  That  he  did  not  sell  the  doors  to  the  i^lain- 
tiff  and  that  no  contractual  relationship  existed  at 
any  time  between  him  and  plaintiff. 

(2)  In  the  event  the  Court  determines  that  Ruth 
Meyer  was  an  agent  of  the  plaintiff  and  that  a  direct 
contractual  relationship  did  exist  between  plaintiff 
and  Whitebouse  of  which  the  plaintiff  is  entitled 
to  take  advantage,  the  defendant  Whitebouse  con- 
tends : 

(a)  That  the  plaintiff  waived  any  right  to  re- 
scind by  failing  to  notify  the  defendant  Whitebouse 
of  the  decision  to  rescind  within  a  reasonable  time 
after  delivery  to  the  plaintiff,  and  failed  to  return 
or  offer  to  return  the  doors  to  the  defendant  White- 
house  in  substantially  as  good  condition  as  they  were 
in  at  the  time  the  property  was  transferred  to  the 
plaintiff. 

(b)  That  the  plaintiff  further  waived  and  lost 
any  right  to  rescission  by  exercising  acts  of  do- 
minion and  ownership  over  the  doors  at  a  time  and 
after  the  plaintiff  knew  of  the  alleged  defects  in  the 
doors  upon  which  the  plaintiff  bases  its  position 
that  there  was  a  breach  of  warranty;  said  acts  of 
dominion  were  the  sale  of  a  portion  of  said  doors ; 
the  retention  of  the  doors;  efforts  on  its  behalf 
to  sell  the  doors;  presenting  of  a  claim  for  damages 
in  transit  against  the  railroad  carrier;  demand  upon 
Ruth  Meyer  for  an  adjustment  in  price ;  offering  to 
settle  its  claim  for  adjustment  of  price  on  basis 
of  whatever  Ruth  Meyer  and  defendant,  White- 
house,  could  work  out,  and  specifically  offering  to 
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settle  its  claim  for  an  adjustment  in  price  at  40c 
per  door. 

(c)  That  the  plaintiff  offered  to  settle  its  claim 
for  an  adjustment  on  the  price  of  the  doors  for 
40c  per  door  and  the  defendant  Whitehouse  accepted 
said  offer  and  sent  a  check  in  the  amount  of  $615.00, 
representing  slightly  in  excess  of  40c  per  door. 

(d)  That  the  defendant  Whitehouse,  acting 
through  his  agent,  the  defendant  Interstate  Lum- 
ber Sales,  Inc.,  on  or  about  September  23,  1948,  sent 
a  check  in  the  amount  of  $615.00  to  the  plaintiff  in 
full  satisfaction  of  the  plaintiff's  disputed  and  un- 
liquidated claim  for  damages  against  the  defend- 
ant Whitehouse,  arising  out  of  the  sale  of  said 
doors;  that  the  plaintiff  retained  said  check  and 
still  retains  said  check  and  that  by  accepting  and 
retaining  said  check  on  said  condition  entered  into 
an  accord  and  satisfaction  with  defendant  White- 
house  and  accepted  said  check  in  full  payment  and 
satisfaction  of  any  obligation  of  the  defendant, 
Whitehouse,  under  plaintiff's  claim. 

(e)  That  by  the  custom  and  usage  existing  in 
the  lumber  trade,  including  trade  in  fir  doors,  the 
plaintiff,  as  a  buyer,  was  required  to  make  any 
complaint  involving  the  quality  of  the  doors  in 
question  within  five  days  from  the  receipt  of  the 
doors  by  the  plaintiff. 

(f )  That  plaintiff  is  estopped  by  his  silence  and 
acts  of  dominion  over  the  doors  to  deny  ownership 
of  the  doors  and  to  deny  that  he  accepted 
defendant  Whitehouse 's  offer  of  June  25,  1948,  to 
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settle   i^laintiff's   claim   on  basis   of   $615.00   from 
Whitehouse  and  $300.00  from  Ruth  Meyer. 

(g)  ''That  the  plaintiff  did  not  offer  and  was 
unable  to  restore  and  still  is  unable  to  restore  the 
defendant  to  his  status  quo  existing  prior  to  the 
delivery  of  the  doors  to  the  plaintiff. '^ 

(3)  That  the  plaintiff  is  estopped  to  claim  Ruth 
Meyer  as  an  agent  in  the  transaction  with  the  de- 
fendant Whitehouse  for  the  reason  that  the  plaintiff 
lield  out  and  represented  to  the  said  defendant  that 
Ruth  Meyer  was  an  independent  dealer  in  wholesale 
lumber,  both  before  and  after  the  date  of  the  alleged 
claim  by  the  plaintiff. 

(4)  By  the  custom  and  usage  existing  in  the 
trade  of  wholesale  lumber  dealers  and  including, 
but  not  limited  to  dealers  in  fir  doors,  the  transac- 
tion between  the  defendant  Whitehouse  and  Ruth 
Meyer  with  respect  to  the  doors  in  question  was 
a  completed  sale  and  no  contractual  relationship 
was  entered  into  by  said  defendant  with  the 
plaintiff. 

(5)  That  the  relationship  existing  between 
Plaintiff  and  Ruth  Meyer,  a  wholesale  lumber 
dealer,  and  between  Plaintiff  and  defendant,  and 
defendant  and  Ruth  Meyer  were  established  and 
determined  by  the  usage  and  custom  of  the  lumber 
trade  including  the  buying  and  selling  of  fir  doors. 
The  Plaintiff  contends  that  the  relationship  was 
that  Meyer  was  his  agent.  If  the  Plaintiff  is  cor- 
rect then  the  defendant  is  a  subagent  and  only 
relationship  of  Seller-Buyer  is  between  Grant  Man- 
ufacturing Co.,  the  manufacturer  and  shipper  of 
the  doors. 


8  P.  M,  Barger  Lumber  Co.  vs. 

The  Contentions  of  the  Defendant  Interstate 
Lumber  Sales,  Inc.,  Are: 

(1)  That  it  never  had  any  contractual  relation- 
ship with  plaintiff  except  in  the  capacity  of  an  agent 
for  defendant  Whitehouse  as  contended  by  said 
defendant. 

(2)  That  it  never  assumed  any  liability  which 
might  exist  on  the  part  of  defendant  Whitehouse 
to  the  plaintiff. 

QUESTIONS  OF  LAW 

(1)  Was  there  a  breach  of  an  express  warranty 
by  the  defendants  as  vendors  to  the  plaintiff  as 
buyer  ? 

(2)  Was  there  a  rescission  by  plaintiff'? 

(3)  Was  Ruth  Meyer  an  agent  for  plaintiff? 

(4)  If  she  was  an  agent  was  her  agency  limited 
to  purchase  of  the  doors,  or  did  agency  extend  to 
the  handling  of  settlement  of  the  claim  by  the 
plaintiff? 

(5)  Was  there  an  accord  and  satisfaction? 

(6)  Was  plaintiff  estopped  to  claim  Ruth  Meyer 
was  its  agent? 

(7)  Was  plaintiff  estopped  to  deny  ownership 
of  doors  and  to  deny  that  it  accepted  defendant 
Whitehouse 's  offer  of  settlement  by  plaintiff's  con- 
duct after  June  25,  1948? 

Pre-Trial  Exhibits  Offered  by  the 

Respective  Parties 

The  following  exhibits  were  offered  and  received 

at  pre-trial   conference   and   it  was   stipulated   by 

and  between  the  parties  through  their  respective 
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counsel,  except  for  the  exhibits  hereinafter  specifi- 
cally designated,  that  the  same  can  be  admitted  in 
evidence  at  the  time  of  trial  without  further  identi- 
fication or  authentication  and  without  objection  save 
and  except  as  to  their  competency,  materiality  or 
relevancy,  to  wit:  (The  defendants  reserve  ob- 
jections on  authenticity,  identification,  competency, 
and  relevancy  to  the  following  numbered  plaintiff's 
exhibits:  5;  9;  11;  12;  14;  and  15.) 

Pre-Trial  Exhibits  Offered 
By  the  Respective  Parties 

Offered  by  Plaintiff: 

Ex.  1.  Letter,  McLaughlin,  dated  3/9/48. 

Ex.  2.  Order  of  acceptance,  J.  C.  Hendricksen. 

Ex.  3.  Order,  for  582  doors,  Ruth  Meyer,  1/12/48. 

Ex.  4.  Letter,  Interstate  to  Barger,  6/25/48. 

Ex.  5.  Letter,  McLaughlin  to  Interstate,  5/17/48. 

Ex.  6.  Telegram,  Meyer  to  Barger. 

Ex.  7.  Notice  of  Sight  Draft,  #6561,  1/19/48. 

Ex.  8.  Sight  Draft,  Bank  of  California — Barger, 
No.  6561,  1/19/48. 

Ex.  9.  Picture  of  doors. 

Ex.  10.  Brochure,  Fir  Door  Institute. 

Ex.  IL  Letter,  Meyer  to  Barger,  1/31/48. 

Ex.  12.  Letter,  Meyer  to  Barger,  2/13/48. 

Ex.  13.  Copy  Letter,  Meyer  to  Hendricksen, 
2/24/48  (Dof.  E.) 

Ex.  14.  Letter,  Barger  to  Meyer,  2/14/48. 

Ex.  15.  Letter,  Meyer  to  Barger,  3/5/48. 
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Ex.  16.  Meyer  to  Dodds,  3/5/48  (Def.  D.) 
Offered  by  Defendants: 

Ex.  A  Letter,  Interstate  to  Barger,  9/23/48. 
Ex.  B  Letter,  Barger  to  McLaughlin,  9/13/48. 
Ex.  C  Letter,  Barger  to  McLaughlin,  3/13/48. 
Ex.  D  Letter,   Meyer   to   Dodds,   3/15/48    (Pla. 

#16) 

Ex.  E  Letter,  Meyer  to  Hendricksen,  2/24/48. 

Ex.  P  Letter,  Meyer  to  Hendricksen,  2/7/48. 

Ex.  G  Letter,  Hendricksen  to  Meyer,  2/5/48  (last 
paragraph) 

Ex.  H  Letter,  Meyer  to  Dodds,  1/31/48. 

Ex.  I  Check  #312,  Interstate  to  Barger,  $615.00, 
6/25/48. 

Ex.  J  Telegram,  pencil  copy,  Barger  to  Meyer, 
2/4/48. 

Ex.  K  Sight  draft.  Copy,  First  Nat'l,  Eugene 
#12225,  1/15/48. 

Ex.  L  Pamphlet,  Standards,  fir  doors,  #CS73-45. 

Ex.  M  Letter,  Barger  to  Meyer,  3/2/48. 

Ex.  N  Letter,  Meyer  to  Barger,  3/25/48. 

Ex.  O  Letter,  Barger  to  Meyer,  3/30/48. 

Based  upon  the  hearing  before  this  Court,  the 
plaintiff  appearing  by  its  attorneys,  W.  J.  Prender- 
gast,  Jr.  and  Leo  Levenson,  the  defendants  J.  L. 
Whitehouse  and  Interstate  Lumber  Sales,  Inc.  ap- 
pearing by  their  attorneys,  Otto  P.  Vonderheit  and 
Stanley  R.  Darling,  and  defendant  Austin  Dodds 
appearing  by  his  attorneys,  Harris,  Bryson,  Rid- 
dlesbarger  and  Butler,  by  Ed  Butler. 

It  Is  Ordered  that  the  foregoing  constitute  the 
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pre-trial  order  in  the  above  entitled  cause  and  that 
the  foregoing  order  supersedes  the  pleadings  and 
said  pre-trial  order  shall  not  be  amended  during  the 
trial  except  by  consent  or  by  order  of  the  Court 
to  prevent  manifest  injustice. 

Dated  this  5th  day  of  May,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Approved  as  to  form: 

/s/  W.  J.  PRENDERGAST,  JR., 

Of  Attys.  for  Plaintiff. 

/s/  STANLEY  R.  DARLING, 

Of  Attys.  for  Defendants. 
[Endorsed] :     Piled  May  5,  1949. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OP  DECISION 

If  Barger  has  a  claim  it  would  be  against  the 
estate  of  Meyer,  and  under  our  practi<?e  the  estate 
could  implead  Dodds,  et  al. 

However,  I  add  that  I  feel  plaintiff's  course  of 
conduct  is  inconsistent  with  rescission.  See  for  ex- 
ample the  letter  of  Barger  to  Meyer  3/30/48,  next 
to  the  last  paragraph. 

Dated  May  25,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 
[Endorsed]:     Piled  May  25,  1949. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OP  FACT  AND 
CONCLUSIONS  OF  LAW 

This  Cause  came  on  for  pre-trial  hearing  and 
conference  on  the  2nd  day  of  May,  1949 ;  the  plain- 
tiff appeared  by  its  attorneys,  W.  J.  Prendergast, 
Jr.  and  Leo  Levenson,  Spalding  Building,  Portland, 
Oregon;  the  defendant,  Austin  Dodds,  appeared  by 
his  attorneys,  Harris,  Bryson,  Riddlesbarger  and 
Butler,  represented  by  E.  A.  Butler ;  the  defendants, 
J.  L.  Whitehouse  and  Interstate  Lumber  Sales,  Inc. 
appeared  by  their  attorneys.  Darling  &  Vonderheit, 
represented  by  Otto  F.  Vonderheit  and  Stanley  R. 
Darling,  841  Willamette  Street,  Eugene,  Oregon; 
the  parties  stipulated  in  open  court  that  the  de- 
fendant, Austin  Dodds,  had  no  interest  in  the  cause 
and  the  Court  ordered  the  dismissal  of  the  defend- 
ant, Austin  Dodds ;  the  Court  then  set  the  cause  for 
trial  at  10  a.m.,  Thursday,  May  5,  1949; 

This  Cause  came  on  for  trial  before  the  Court 
without  a  jury  at  10  a.m.,  Thursday,  May  5,  1949; 
the  parties  stated  that  a  pre-trial  order  had  been 
agreed  upon  and  the  pre-trial  order  was  entered  and 
the  various  exhibits  by  the  respective  parties  were 
numbered  and  admitted  subject  to  any  specific  ob- 
jection which  either  party  might  desire  to  make 
during  the  course  of  the  trial; 

The  trial  proceeded  and  the  Court  heard  evidence 
on  behalf  of  each  of  the  parties  and  also  heard  oral 
arguments  by  the  attorneys  for  each  of  the  parties ; 
following  the  arguments  the  Court  indicated  that 


c7.  L,  Whitehouse,  et  al.  13 

each  of  the  parties  could  file  points  and  authorities 
and  thereafter  each  of  the  parties  through  his 
attorneys  filed  points  and  authorities  with  the 
Court ; 

At  this  time,  the  Court,  having  considered  all 
matters  at  issue  in  the  above  cause  between  the 
plaintiff  and  the  defendant,  J.  L.  Whitehouse  and 
Interstate  Lumber  Sales,  Inc.,  an  Oregon  corpora- 
tion, said  parties  being  the  only  parties  remaining 
in  the  controversy,  and  being  fully  advised  in  the 
premises,  makes  the  following: 

Findings  of  Fact 
I. 
That  plaintiff,  P.  M.  Barger  Lumber  Co.,  is  a 
corporation  existing  under  and  by  virtue  of  the 
law^s  of  the  State  of  North  Carolina,  and  doing  busi- 
ness under  the  name  and  style  of  Barger  Mill  work 
Company,  and  as  such  is  a  citizen  of  the  State  of 
North  Carolina; 

IL 
That  the  defendant,  J.  L.  Whitehouse,  is  a  citizen 
of  the  State  of  Oregon;  that  the  defendant.  Inter- 
state Lumber  Sales,  Inc.,  is  a  corporation  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon,  since  April  1,  1948; 

III. 

That  at  all  times  herein  the  plaintiff  was  engaged 
in  the  wholesale  warehousing  and  selling  of  lumber 
and  millwork,  with  its  principal  place  of  business 
in  the  City  of  Statesville,  State  of  North  Carolina; 

IV. 

That  the  defendant,  J.  L.  Whitehouse,  was  en- 
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gaged  as  an  individual  in  the  wholesale  lumber 
business  in  the  State  of  Oregon  under  the  name 
and  style  of  Interstate  Lumber  Sales  during  the 
time  of  this  controversy ;  that  the  defendant,  Inter- 
State  Lumber  Sales,  Inc.,  as  a  corporation,  was 
engaged  in  the  wholesale  lumber  business  at  all 
times  during  the  controversy  after  April  1,  1948; 

V. 

That  a  diversity  of  citizenship  exists  between  the 
plaintiff  and  defendants,  and  that  the  matter  in 
•controversy  exceeds  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  interest  and  costs; 

VL 

That  on  January  10,  1948,  the  defendant,  J.  L. 
Whitehouse,  agreed  to  sell  to  Ruth  Meyer,  a  whole- 
sale lumber  dealer  in  Portland,  Oregon,  a  carload 
(1500  in  number)  of  F82  fir  wood  doors ;  that  under 
orders  from  Ruth  Meyer,  the  defendant,  J.  L. 
Whitehouse,  was  to  ship  said  doors  to  the  plaintiff 
in  Statesville,  North  Carolina ;  that  this  transaction 
was  instituted  and  completed  on  the  basis  of  a 
telephonic  order  by  Ruth  Meyer  to  an  employee  of 
the  defendant,  J.  L.  Whitehouse,  in  Portland,  Ore- 
gon, and  the  doors  were  en  route  from  a  California 
manufacturer  to  the  directed  destination  on  January 
13,  1948; 

VII. 

That  the  doors  w^ere  purchased  from  the  defend- 
ant, J.  L.  Whitehouse,  by  Ruth  Meyer  in  her 
capacity  as  an  independent  wholesale  lumber  dealer 
and  not  as  an  agent  of  the  plaintiff; 


J.  L.  Whitehouse,  et  al.  15 

Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  of  this  contro- 
versy; 

II. 

That  neither  the  defendant,  J.  L.  Whitehouse,  nor 
the  defendant.  Interstate  Lumber  Sales,  Inc.,  an 
Oregon  corporation,  sold  any  doors  to  the  plaintiff ; 
that  the  only  sale  of  doors  which  was  made  was 
made  by  the  defendant,  J.  L.  Whitehouse,  to  Ruth 
Meyer  and  that  said  sale  did  not  constitute  a  sale 
of  the  doors  in  question  to  the  plaintiif  either 
directly  or  as  an  undisclosed  i3rincipal  of  Ruth 
Meyer,  by  either  the  defendant,  J.  L.  Whitehouse, 
or  the  defendant.  Interstate  Lumber  Sales,  Inc., 
that  under  the  customs  and  usages  of  the  wholesale 
lumber  trade  in  the  Pacific  Northwest  trade  area, 
including  the  sale  and  purchase  of  fir  doors,  the 
purchase  of  the  doors  by  Ruth  Meyer  from  J.  L. 
Whitehouse  w^as  a  separate  independent  transaction 
complete  in  itself;  that  no  contractual  relationship 
of  Seller  and  Buyer  or  other  contractual  relation- 
ship existed  at  any  time  between  the  defendant, 
J.  L.  Whitehouse,  and  the  plaintiff  with  reference 
to  the  doors  in  question;  and  that  no  contractual 
relationship  of  Seller  and  Buyer  or  other  contrac- 
tual relationship  existed  at  any  time  between  the 
defendant.  Interstate  Lumber  Sales,  Inc.,  an  Ore- 
gon corporation,  and  the  plaintiff  with  reference  to 
the  doors  in  question; 
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III. 

That  the  plaintiff  has  failed  to  prove  any  claim 
for  breach  of  warranty  in  the  nature  of  rescission 
or  otherwise  against  either  of  the  defendants,  J.  L. 
Whitehouse,  or  Interstate  Lumber  Sales,  Inc.;  that 
if  the  plaintiff  has  a  claim  based  upon  the  facts 
alleged  in  its  complaint  and  under  the  provisions 
of  the  pre-trial  order,  then  said  claim  is  against 
Euth  Meyer  or  against  the  estate  of  Euth  Meyer; 

IV. 

That  each  of  the  defendants,  J.  L.  Whitehouse 
and  Interstate  Lumber  Sales,  Inc.,  are  entitled  to 
a  judgment  in  bar  against  the  plaintiff  and  to  their 
costs  and  disbursements  herein; 

Dated  at  Portland,  Oregon,  this  16th  day  of  June, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :     Piled  June  16,  1949. 


In  the  District  Court  of  the  United  States 

Por  the  District  of  Oregon 

Civil  No.  4320 

P.  M.  BAEGEE  LUMBEE  CO.,  a  corporation  do- 
ing business  under  the  name  and  style  of 
BAEGEE  MILLWOBK  COMPANY, 

Plaintiff, 

vs. 

AUSTIN  DODDS  and  J.  L.  WHITEHOUSE,  co- 

^     partners    doing    business    under    the    assumed 
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name  and  style  of  Austin  Dodds  Company;  J. 
L.  WHITEHOUSE,  an  individual  doing  busi- 
ness under  the  assumed  name  and  style  of 
Interstate  Lumber  Sales,  and  INTERSTATE 
LUMBER  SALES,  INC.,  an  Oregon  corpora- 
tion, 

Defendants. 
JUDGMENT 

This  Cause  having  come  on  regularly  for  trial 
before  the  Court  sitting  without  a  jury  on  the  5th 
day  of  May,  1949,  the  plaintiff  appearing  by  its 
attorneys,  W.  J.  Prendergast  and  Leo  Levenson, 
Spalding  Building,  Portland,  Oregon,  the  defend- 
ants, J.  L.  Whitehouse  and  Interstate  Lumber  Sales, 
Inc.,  appearing  by  their  attorneys.  Darling  &  Von- 
derheit,  841  Willamette  Street,  Eugene,  Oregon, 
and  this  case  theretofore  having  been  dismissed  as 
to  the  defendant,  Austin  Dodds;  and  the  Court 
having  heard  the  testimony  concerning  the  issues 
between  the  plaintiff  and  the  defendants  and  being 
fully  advised  in  the  premises,  and  the  Court  hereto- 
fore having  filed  herein  its  Findings  of  Fact  and 
Conclusions  of  Law^ ; 

Now,  Therefore,  it  is  Ordered  and  Adjudged:  (1) 
that  the  plaintiff  take  nothing  by  its  action;  (2) 
that  a  judgment  in  bar  against  thc^  plaintiff  and  in 
favor  of  each  of  the  defendants,  J.  L.  Whitehouse, 
an  individual,  and  Interstate  Lumber  Sales,  Inc., 
an  Oregon  corporation,  be  and  the  same  hereby  is 
made  and  entered;  and  (3)  that  each  of  th(^  de- 
fendants, J.  L.  Whitehouse,  an  individual,  and   In- 
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terstate  Lumber  Sales,  Inc.,  an  Oregon  corporation 
take  and  receive  judgment  against  the  plaintiff  for 
costs  and  disbursements  herein. 

Dated  at  Portland,  Oregon,  this  16th  day  of  June, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 
[Endorsed]  :     Filed  July  25,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To   J.   L.   Whitehouse   and   to   Interstate   Lumber 

Sales,   Inc.,   and   to   Otto   F.    Vonderheit   and 

Stanley  R.  Darling,  your  attorneys: 

You,  and  each  of  you,  are  hereby  given  notice 

that  plaintiff  P.  M.   Barger  Lumber  Company,   a 

corporation,  hereby  appeals  to  the  United  States 

Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 

the   judgment   in   favor   of  the   defendants   in   the 

above  entitled  action  entered  on  the  16th  day  of 

June,   1949. 

Dated  at  Portland,  Oregon,  this  11th  day  of  July, 
1949. 

/s/  W.  J.  PRENDERGAST,  JR., 

/s/  LEO  LEVENSON, 

Attorneys  for  Appellants. 

[Endorsed]  :     Filed  July  11,  1949. 
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United  States  District  Court 

District  of  Oregon 

No.  Civ.  4320 

P.  M.  BARGER  LUMBER  CO.,  a  corporation 
doing  business  under  the  name  and  style  of 
BARGER  MILLWORK  COMPANY, 

Plaintiff, 

vs. 

AUSTIN  DODDS  and  J.  L.  WHITEHOUSE,  co- 
partners doing  business  under  the  assumed 
name  and  style  of  Austin  Dodds  Company;  J. 
L.  WHITEHOUSE,  an  individual  doing  busi- 
ness under  the  assumed  name  and  style  of 
Interstate  Lumber  Sales,  and  INTERSTATE 
LUMBER  SALES,  INC.,  an  Oregon  corpora- 
tion, 

Defendants. 

Before:  Honorable  Claude  McCoUoch, 
Judge. 

Appearances : 

W.  J.  PRENDERGAST,  JR., 

LEO  LEVENSON, 

of  Attorneys  for  Plaintiff; 

OTTO  F.  VONDERHEIT, 
STANLEY  R.  DARLING, 

Of  Attorneys  for  Defendants  J.  L.  Whitehouse 
and  Interstate  LumbcM*  Sales,  Inc. 
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PROCEEDINGS 

The  Court:     Call  your  witnesses. 
Mr.  Prendergast :     Mr.  Barger.  # 

CECIL  BARGER 

was  thereupon  produced  as  a  witness  in  behalf  of 
Plaintiff  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Prendergast : 

Q.     Will  you  please  state  your  name  to  the  Court. 

A.     Cecil  Barger. 

Q.     And  where  is  your  residence,  Mr.  Barger? 

A.     Statesville,  North  Carolina. 

Q.     What  is  your  occupation  or  business"? 

A.  I  am  a  member  of  the  firm  of  P.  M.  Barger 
Lumber  Company  and  Manager  of  the  Barger  Mill- 
work  Company,  a  branch  of  that  corporation. 

Q.  P.  M.  Barger  Lumber  Company  is  a  North 
Carolina  corporation?  A.     Yes. 

Q.  And  I  believe  that  has  been  agreed  by  the 
parties,  the  corporate  status  in  the  State  of  North 
Carolina.  [2*]  A.     Yes. 

Q.  And  what  is  the  Barger  Millwork  Company; 
is  that  a  subsidiary? 

A.  That  acts  as  a  subsidiary  of  the  main  cor- 
poration and  deals  in  millwork  items  instead  of  the 
usual  lumber  items. 

Q.  Are  3"ou  an  officer  of  the  P.  M.  Barger  Lum- 
ber Company,  the  corporation?  A.     Yes. 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  original 
Transcript  of  Record. 
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(Testimony  of  Cecil  Barger.) 

Q.  And  I  believe  you  testified  you  were  the  Man- 
ager of  the  Barger  Millwork,  a  subsidiary  of  the 
P.  M.  Barger  Lumber  Company. 

A.     That  is  right. 

Q.  And  as  such  are  you  in  active  connection  with 
the   millwork   division   of  the   company? 

A.     Yes,  altogether. 

Q.  How  long  has  the  P.  M.  Barger  Lumber 
Company  been  engaged  in  business,  Mr.  Barger? 

A.     I  think  since  about  1922. 

Q.  And  the  name  P.  M.  Barger  has  reference 
to  whom? 

A.     My  father,  who  is  still  active  in  the  firm. 

Q.  And  that  lumber  company  division  is  still 
active  in  North  Carolina  in  the  lumber  business? 

A.     Yes. 

Q.  How  long  has  the  Barger  Millwork  Company 
been  in  operation? 

A.     Since  about  1937,  approximately  eleven  years. 

Q.  And  how  long  have  you  been  active  in  the 
management  of  the  Barger  Millwork  division?  [3] 

A.     Since  its  organization. 

Q.  And  are  you  the  General  Managei'  and  oper- 
ate that  particular  l)ranch  of  the  business? 

A.     Yes. 

Q.  And  where  is  its  main  place  of  business,  Mr. 
Barger?  A.     In  Statesville. 

Q.     How  large  a  city  is  Statesville? 

A.     Approximately  20,000. 

Q.  And  in  what  fjart  of  North  Carolina  is  it 
located  ? 
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(Testimony  of  Cecil  Barger.) 

A.  A  little  to  the  western  part  of  the  state,  about 
centrally  north  and  south. 

Q.  In  reference  to  Fayetteville,  North  Carolina, 
how  far  is  Statesville  from  Fayetteville? 

A.     I  would  say  175,  between  150  and  175  miles. 

Q.     That  is  served  by  what  railroads? 

A.     Atlantic  Coast  Line,  among  others. 

Q.  Mr.  Barger,  would  you  tell  the  Court  some- 
thing briefly  about  the  business  of  the  Barger  Mill- 
work  Company;  what  do  they  do? 

A.  Well,  our  work  is  to  buy  millwork  items, 
principally  fir  doors  which  we  buy  in  this  part  of 
the  country  from  established  door  manufacturers 
in  carload  quantities,  and  then  we  ship  them  into 
our  warehouse  where  we  generally  warehouse  them 
for  redistribution  on  a  smaller  scale,  anywhere  from 
one  door  to  a  truck  load  to  retail  lumber  dealers 
through  North  Carolina.  [4] 

Q.  Would  you  classify  the  Barger  Millwork 
Company  as  a  wholesale  business?  A.     Yes. 

Q.     In  millwork?  A.     Yes. 

Q.  And  since  the  inception  of  the  Barger  Mill- 
work  Division  of  the  P.  M.  Barger  Lumber  Com- 
pany has  it  engaged  in  such  type  of  business? 

A.     Altogether. 

Q.  Are  you  familiar  with  all  of  the  details  and 
ramifications  of  the  millwork  business? 

A.     Yes. 

Q.  And  with  the  procedures  and  practices  and 
usages  of  that  particular  trade  and  wholesaling  mill- 
work  ?  A.    Yes. 
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Q.  And  that  has  come  about  by  your  experience 
in  managing  this  company  since  its  inception? 

A.     Yes. 

Q.  Now,  Mr.  Barger,  do  you  know  one  Ruth 
Meyer  ?  A.     Yes. 

Q.     Or,  did  you  know  Ruth  Meyer? 

A.     Yes. 

Q.  How  did  you  happen  to  know  Ruth  Meyer; 
what  was  your  connection,  if  any,  with  Ruth  Meyer  ? 

A.  On  various  occasions  she  offered  me  carloads 
of  doors  or  [5]  other  merchandise  that  we  nor- 
mally handle. 

Q.  Would  you  speak  up  a  little  bit,  please,  be- 
cause I  am  sure  Counsel  is  not  hearing. 

A.  I  say,  from  time  to  time  she  offered  us  car- 
loads of  doors  or  other  commodities  that  we  nor- 
mally handle,  and  we  bought  quite  a  few  of  those 
through  her. 

Q.     Now,  do  you  know  what  her  business  was? 

A.     She  was  a  broker  of  lumber,  primarily. 

Q.  And  do  you  know  where  her  business  was 
located  ? 

A.     At  that  time  in  the  Davis  Building. 

Q.     That  is  in  Portland,  Oregon?  A.     Yes. 

Q.  Have  you  ever  had  occasion  during  the  time 
that  Ruth  Meyer  was  in  business  to  visit  her  office  ? 

A.     Yes,  I  have  been  there. 

Q.  And  would  you  describe  ,i>e]ierally  what  her 
business  consisted  of? 
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A.  Well,  of  course,  just  the  office  iii  the  building 
and  a  desk  and  a  telephone. 

Q.  Did  she  have  any  yard  that  you  know  of  or 
any  stock  of  nier<ihandise  or  inventory? 

A.     No;  no,  sir. 

Q.  From  your  observations  she  was  purely  a 
broker,  doing  business  as  a  broker,  with  an  office 
and  telephone ;  is  that  correct  ? 

A.     Yes,  that  is  correct.  [6] 

Q.     Do  you  know  the  Austin  Dodds  Company? 

A.     No,  I  don't.   Know  them  by 

Q.  Did  you  have  any  business  prior  to  January 
of  1948  with  the  Austin  Dodds  Company? 

A.     Well,  I  have  never  had  any  direct  with  them. 

Q.  But,  I  mean,  did  you  have  business  through 
Kuth  Meyer  with  the  Austin  Dodds  Company? 

A.  I  think  she  shipped  us  one  car  of  material, 
one  car  of  doors  that  came  through  them  prior  to 
that  date. 

Q.     Prior  to  this  particular  car? 

A.     Just  prior. 

Q.     That  is  in  controversy? 

A.  The  car  that  we  got  just  prior  to  that  came 
through  them. 

Q.  Now,  would  you  explain  with  reference  to 
this  particular  car  and  that  car  that  you  are  now 
speaking  of  how  you  did  business;  that  is,  with 
Ruth  Meyer,  what  occurred? 

A.  Well,  she  called  me,  knowing  from  past  ex- 
perience the  items  that  I   was  interested  in,   she 
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called  me  and  stated  she  had  a  car  of  the  F-82  doors 
that  we  were  buying  at  that  time  and  offered  it, 
gave  me  the  price  and  the  specifications  on  the  car, 
and  I  subsequently  instructed  her  to  buy  it  for  us. 

Mr.  Prendergast:  May  I  have  this  exhibit 
marked  in  order  that  it  may  be  handed  to  the  wit- 
ness. This  is  marked  on  the  pre-trial  order,  your 
Honor,  as  Plaintiff's  Exhibit  No.  10. 

(Booklet  entitled  ^'Douglas  Fir  Doors,  Stan- 
dard [7]  Designs  and  Specifications  Adopted 
by  the  Fir  Door  Institute,"  so  produced,  was 
thereupon  marked  for  identification  Plaintiff's 
Exhibit  No.  10.) 

Q.  (By  Mr.  Prendergast)  :  Mr.  Barger,  you 
now  have  a  brochure  or  booklet  which  has  been 
marked  as  Plaintiff's  Exhibit  10  for  Identification. 
Would  you  refer  to  this  particular  booklet  that  you 
now  have  in  your  hands  with  particular  reference 
to  specifications,  details,  and  a  picture  of  the  door 
that  you  have  just  described  as  F-82. 

A.  Yes.  On  Page  37  they  list  the  specifications 
for  their  standard,  which  is  F-82,  for  a  two-panel 
door. 

The  Court:     What  booklet  is  if? 

A.  A  booklet  issued  by  the  Fir  Door  Institute 
for  purposes  of  establishing  standards  in  their  in- 
dustry. 

Q.  (By  Mr.  Prendergast)  :  Have  there  been 
standards  set  for  fir  doors? 

A.     Yes,  the  lir  door  manufacturers  have  set  up 
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this  institute  for  the  purpose  of  creating  standards 

for  both  design  and  grade. 

Q.  And  is  this  a  generally  accepted  standard  in 
the  millwork  business? 

A.  It  is  for  the  purchase  and  handling  of  fir 
doors  altogether,  is  the  only  existing  standard. 

Q.  And  you  know  of  no  other  standards  that 
have  been  set  up  or  published  ?  [8] 

A.     Not  on  fir  doors. 

Q.  Now,  so  far  as  you  know,  as  you  testified, 
these  standards  have  been  put  forth  by  the  manu- 
facturers or  certain  manufacturers  of  fir  doors  and 
is  accepted  by  the  millw^ork  trade  generally  as  the 
only  standard?  A.     That  is  correct. 

Q.  So  that  in  purchase  or  sale  of  fir  doors  in 
the  wholesale  millwork  business  is  reference  made 
to  these  particular  standards  by  number  or  name 
or  grade? 

A.  Yes.  For  the  sake  of  clarity  in  ordering 
doors  from  a  mill  we  would  alw^ays  specify  them  by 
this  ^'F''  number,  the  ^^F"  standing  for  ^^Fir"  and 
indicating  the  ^^F^'  number,  and  we  always  use  their 
numbers  to  avoid  confusion. 

Q.  Then  F-82  refers  to  a  fir  door.  Now^,  what  is 
a  Fir-82  door  with  reference  to  their  standards? 

A.  It  is  a  two-panel  door  and  the  stiles,  the 
vertical  members,  are  a  -certain  width,  and  the  lock 
rail  is  located  a  certain  distance  from  the  top  and 
bottom,  and  the  top  and  bottom  rails  are  certain 
widths,  and  it  contains  panels  of  a  specified  type. 
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Q.  AVhat  is  the  necessity  in  the  millwork  trade 
or  business  of  standards  on  doors? 

A.  Well,  for  the  sake  of  simplicity  in  dealing 
with  them.  Of  course,  we  are  set  up  to  handle 
standard  merchandise;  that  is,  merchandise  that 
has  standards  which  have  been  set  up,  and  the  deal- 
ers, the  retail  dealers  in  milhvork  items  in  purchas- 
ing from  [9]  us  know^  that  regardless  of  what  mill 
might  ship  or  manufacture  the  merchandise  they 
purchase  from  us  it  will  always  match  that  of  any 
other  mill  due  to  this  setting  up  of  standards.  It 
simplifies  their  stocking  of  this  merchandise. 

The  Court:  How  much  business  did  you  do  in 
doors  ? 

A.  Well,  it  represents  about  75  per  cent  of  our 
volume,  which  would  be  probably  $125,000  or  $150,- 
000  a  year. 

The  Court:     How^  wide  a  territory  do  you  cover? 

A.  We  cover  the  bulk  of  North  Carolina  and 
the  northern  part  of  South  Carolina  and  the  south- 
ern part  of  Virginia. 

The  Court:     How  many  accounts  do  you  have? 

A.     100  to  150. 

The  Court:  And  how  long  have  you  been  in 
that  business?  A.     Approximately  nine  years. 

The  Court:  And  how  long  have  you  been  in  the 
door  business  ? 

A.     Api)roximately  nine  years. 

Q.  (By  Mr.  Prendergast) :  Then,  as  I  under- 
stand it,  just  to  see  where  we  left  off  here,  in  the 
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sale  of  these  doors  you  order  and  sell  by  a  number 
or  specification  taken  from  these  particular  stan- 
dards, is  that  correct? 

A.  That  is  correct,  in  order  that  the  merchandise 
that  any  dealer  gets  from  any  wholesaler  will  al- 
ways match  other  merchandise  in  his  stock.  Other- 
wise when  the  material  were  finally  used  in  a  home, 
if  he  were  unable  to  fill  an  order  for  a  particular 
house  in  a  matching  door,  regardless  of  size,  natur- 
ally it  [10]  would  be  very  unfortunate. 

Q.  Do  you  know  if  architects  make  any  par- 
ticular reference  to  these  standards  and  design  and 
specifications  for  building,  Mr.  Barger? 

A.  They  do  where  stock  merchandise  is  to  be 
used,  and  generally  the  stock  merchandise  for  the 
same  item — I  mean  for  similar  items  such  as  a  door 
of  a  given  size  would  be  considerably  cheaper  in 
price  in  a  stock  door  than  in  a  specially  detailed 
door,  as  can  readily  be  seen.  They  are  manufac- 
tured on  a  production-line  basis  to  the  standard 
specifications;  and,  therefore,  to  effect  economy,  let's 
say  a  home,  why,  the  architect  might  spe-cify  to  a 
given  standard  and  know  exactly  what  he  was  going 
to  get. 

Q.  Now,  in  reference  to  standard  design,  would 
you  say  that  this  particular,  these  particular  stand- 
ards contained  in  this  exhibit  offered  for  identifica- 
tion, are  the  only  standards  existing  in  the  millwork 
business  that  you  know  that  has  reference  to  fir 
doors?  A.     Yes,  that  is  correct. 
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Q.  Now,  in  regard  to  grade,  does  that  particular 
exhibit  now  being  offered  have  any  reference  to 
grade,  Mr.  Barger? 

A.  Yes,  it  gives  the  grades  as  set  up  by  the 
Institute,  and  they  have  been  entered  as  a  com- 
mercial standard  by  the  Government  and  generally 
accepted  by  the  millwork  trade. 

Q.  What  grades  are  described  in  this  particular 
brochure  ?  [11] 

A.  They  describe  A  grade,  B  grade  and  C  grade, 
and  one  known  as  mill-run. 

Q.  And  are  these  grades  as  contained  in  this 
particular  exhibit  generally  accepted  in  the  trade 
and  the  millwork  business  as  being  the  definition 
and  description  of  the  grades  of  fir  doors? 

A.     Oh,  yes. 

Q.  So  any  reference  by  anyone  dealing  in  pur- 
chasing or  sale  of  fir  doors,  having  a  door  de- 
scribed as  A  grade,  B  grade,  C  grade  or  mill-run, 
would  have  reference  to  the  grades  contained  in 
this  particular  exhibit? 

A.  •  They  would  refer  to  this  grade  only,  yes. 

Q.  Do  you  know  of  any  other  grade  generally 
accepted  for  fir  doors  in  the  trade  otliel*  than  the 
Fir  Door  Institute  grade?  A.     No. 

The  Court:  How  long  has  this  standard  existed; 
for  the  entire  nine  years? 

A.     Oh,  yes,  that  long  and  much  longer. 

Mr.  Prendergast:  If  the  Court  please,  at  this 
time  the  plaintiff  would  lik(»  to  offer  Plaintiff's 
Exhibit  10  for  Identification,  this  pai'ticular  volume. 
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Mr.  Darling:  As  I  understand  it,  you  are  offer- 
ing it  in  evidence'? 

Mr.  Prendergast:     Offering  it  in  evidence. 

Mr.  Darling:     No  objection. 

The  Court:     Admitted.  [12] 

(Plaintiff's  Exhibit  No.  10,  previously 
marked  for  Identification,  was  thereupon  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Prendergast)  :  Now,  with  reference 
to  this  P-82 — and  would  you  turn  to  this  Exhibit 
10  that  you  now  hold — I  note  that  you  have  testified 
that  that  is  P-82,  that  it  is  described  as  a  two-panel 
fir  door;  is  that  correct?  A.     Yes. 

Q.  Are  there  other  two-panel  fir  doors  with  other 
descriptions,  Mr.  Barger? 

A.  I  don't  recall  any — Yes,  here  is  one  described 
as  F-28  and  P-29,  depending  upon  the  width  of  the 
stile  as  to  which  it  is.  It  is  an  entirely  different 
make-up;  I  mean  the  location  of  the  panels  are 
entirely  different. 

Q.  Now,  when  you  speak  of  '^ stile"  do  you. mean 
the  stile  of  the  door  as  a  technical  term  or 

A.  Well,  stiles,  (spelling)  s-t-i-1-e-s,  is  the  verti- 
cal outside  members  of  the  door. 

Q.  Now,  what  is  there  in  the  design  of  a  P-82 
two-panel  door  that  differentiates  it  from  any  other 
two-panel  door? 

A.  Well,  it  would  have  to  do  primarily  with  the 
location  of  the  lock  rail,  which,  of  course,  makes  it 
a  two-panel  door  due  to  the  division  of  this  panel, 
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and  the  width  of  that  rail.  Those  would  be  the 
primary  changes  in  determining  a  two-panel  door; 
the  location  and  size  of  the  lock  rail  would  be  the 
main  things  [13]  that  might  be  changed. 

The  Court :  Put  your  finger  on  that  rail  you  are 
talking  about. 

A.  This  is  the  F-82  door,  and  this  is  a  lock  rail 
(indicating). 

The  Court:     What  is  that  first  word? 

A.  Lock,  (Spelling)  1-o-c-k.  It  is  there  for 
strengthening  of  the  doors. 

The  Court:     Are  those  panels  plywood? 

A.     They  are  plywood,  three-ply  panels. 

Q.  (By  Mr.  Prendergast)  :  Now,  lo<?k  rails — 
this  lock  rail,  in  construction  are  there  two  panels 
of  plywood  or  one  panel  of  plywood  with  the  part 
that  is  known  as  the  lock  rail  applied  to  it?  Do  I 
make  myself  clear? 

A.  The  standard  position,  of  course,  is  to  have 
two  panels,  separate  panels.  The  lock  rail  is  full 
inch  and  three-eighths  or  three-quarters  of  the  door 
and  is  grooved  as  the  other  members  to  receive 
these  panels;  so  the  lock  rail  is  a  single  piece,  let's 
put  it  that  way. 

Q.  A  single  piece  that  runs  right  through  the 
door?  A.     Yes. 

The  Court:  How  are  these  people  in  California 
making  fir  doors  ?  Is  this  our  Northwest  fir  you  are 
talking  about? 

A.  Yes.  I  have  never  known  of  a  California 
source  before. 
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The  Court:     Was  that  fir? 

A.     The  bulk  is  fir.    There  are  a  few  pine.  [14] 

Mr.  Prendergast :  I  think  we  will  clear  that  up 
a  little  later,  your  Honor,  with  particular  reference 
to  that. 

Q.  Now,  Mr.  Barger,  in  particular  reference  to 
F-82  doors,  that  designates  a  two-panel  door,  two 
separate  panels  of  veneer  interlocked  or  mortised 
into  a  door  separated  by  a  full  thickness  lock  rail 
that  is  mortised  into  the  stiles  of  the  door,  is  that 
correct?  A.     That  is  right. 

Q.  And  is  there  any  particular  standard  as  to 
the  height  of  that  lock  rail  from  the  floor? 

A.  Yes.  They  have  specifically  stated  here 
^^  Height  to  top  of  lock  rail  from  the  bottom  of  the 
door"  is  361/^  inches.  That,  of  course,  locates  it 
definitely.    Otherwise  it  <30uld  vary  anywhere. 

Q.  In  other  w^ords,  in  a  F-82  door  you  know  the 
lock  rail  is  going  to  be  361/2  inches  from  the  floor 
in  all  F-82  doors?  A.    Yes. 

Q.  Just  in  passing,  has  that  anything  to  do  with 
the  striking  place  of  the  door,  where  the  latches  are 
placed  on  the  door  ? 

A.  Cenerally  speaking  a  latch  is  placed  32  to 
34  inches  from  the  floor,  so  it  acts  as  a  strengthen- 
ing point  at  the  place  where  the  lock  is  placed. 

Q.  Keeping  that  in  mind  in  those  particular 
standards  of  design,  would  you  refer,  then,  to  the 
grade  standards  that  are  contained  in  Exhibit  10 
that  you  now  hold  in  your  hand. 
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A.     I  have  it  here.  [15] 

Q.  Now,  would  you  recite  the  standards  for 
Grade  A  F-82  fir  doors  as  contained  in  Exhibit  10? 

A.  Well,  the  Grade  A,  ^'This  stock  shall  be  of 
100  per  cent  heartwood,  all  vertical  grain  old-growth 
Douglas  Fir,  the  faces  which  must  be  clear,  with 
the  exception  that  each  stile  may  contain  one  care- 
fully repaired  pitch  seam  on  each  side,  provided 
that  such  pitch  seam  does  not  extend  through  the 
piece  nor  exceed  31/2  inches  in  length.  Such  pitch 
pockets  shall  not  be  over  35  inches  from  the  bottom 
of  the  door.  Bottom  rail  may  contain  one  neatly 
repaired  pitch  seam  the  same  as  the  stiles." 

Q.  Mr.  Barger,  what  is  there  in  Grade  A  stand- 
ard in  the  observation,  a  cursory  examination  of  a 
P-82  door,  that  immediately  designates  whether  it 
is  an  A  or  B  grade  or  a  C  grade? 

A.  Well,  if  it  w^ere  an  A  grade  it  would  definitely 
have  vertical  grain  on  all  the  solid  wood  members, 
the  stiles  and  lock  rail. 

Q.  By  *^ vertical"  is  the  grain  not  flat,  and  the 
vertical  edges  of  the  grain 

A.  You  see  the  grain,  the  year  rings  in  the 
growth,  on  edge;  you  do  not  see  them  on  the  flat 
face.  It  would  produce  an  appearance  of  lines, 
pencil-like  lines  in  the  face  of  the  w^ood.  There 
would  be  no  flat  or  wavy  grain.  It  would  be  very 
straight  and  parallel  grain  on  the  face  of  the  stile. 

Q.  Is  that  true  of  Grade  B,  that  is  vertical 
wood  and  all  solid  wood 
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A.  It  says  of  B,  ^^This  stock  shall  be  of  vertical 
grain  faces,  [16]  with  some  coarse  grain  permitted." 
By  that  it  means  the  space  between  these  year  rings 
may  be  wider.  That  is  called  '^coarse"  but  still  not 
flat. 

Q.  Does  a  Grade  A  or  Grade  B  fir  door,  F-82 
ever  contain  flat  grain? 

A.     Not  if  it  is  np  to  grade. 

Q.  In  other  words,  if  it  contained  flat  grain  what 
grade  would  it  be  ? 

A.  It  would  throw  it  into  a  C.  A  C,  it  says, 
^^This  stock  may  be  of  mixed  grain" — that  is  ver- 
tical or  flat.  Naturally  the  vertical  grain  gives  more 
strength  to  the  door  in  its  weakest  dimension  which 
is  through  the  thin  w^ay,  and  therefore  vertical 
grain  makes  it  stronger. 

Mr.  Prendergast:  If  the  Court  please,  may  I 
have  the  Clerk  have  this  photograph  marked  as 
Plaintiff  ^s  Exhibit  9  for  Identiflcation. 

(Photograph  of  two  doors,  so  produced,  was 
thereupon  marked  for  Identification  Plaintiff's 
Exhibit  No.  9.) 

Mr.  Prendergast:  Would  you  please  hand  that 
to  the  witness. 

Q.  Mr.  Barger,  you  now  have  in  your  hand  a 
photograph  that  is  marked  Plaintiff's  Exhibit  9  for 
Identification.  Would  you  please  identify  that  as  to 
being  a  photograph  of  what. 

A.  It  is  a  photograph  I  had  made  of  standard 
P-82  door  out  of  our  stock  and  of  A  grade,  and 
one  of  the  doors  typical  of  the  [17]  shipment  that 
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we  received  in  the  shipment  in  the  car  in  question. 

Q.  Looking  at  the  photograph,  Exhibit  9  for 
Identification,  on  what  side  of  the  photograph  is  the 
typical  standard  F-82  door? 

A.  The  standard  F-82  is  on  the  left  and  the 
other  door  on  the  right. 

Q.  Now,  with  reference  to  design  P-82,  and  with 
reference  to  grade,  being  A  or  B  grade  or  C,  would 
you  say  that  that  is  a  fair  representation  of  a 
standard  P-82  Grade  A  door  on  the  left  of  that 
photograph  *? 

A.  Yes,  that  is  an  average  door  of  that  grade 
and  type. 

Q.  And  does  it  clearly  show  and  is  it  a  fair 
representation  of  the  vertical  grain  as  contained 
in  Grade  A? 

A.  Yes,  that  can  be  very  readily  seen  in  the 
photograph. 

Q.  Does  the  picture  on  the  right  of  this  exhibit, 
would  you  say  that  that  was  a  fair  representation, 
a  typical  door  of  not  Grade  A  or  Grade  B  but 
Grade  C  or  lower  and  of  not  F-82  ? 

A.     Well,  it  is  evidently  not  a  F-82. 

Q.     Why? 

A.  Because  of  the  location  and  width  of  the  lock 
rail. 

Q.     And  now  as  to  grade? 

A.  And  as  to  grade,  the  stiles  and  rails  being 
flat  grain  it  is  evidently  a  Grade  G  or  lower,  and 
the  panels,  as  indicated  here,  one  showing  a  knot  in 
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the  face  veneer  and  the  other  showing  a  void  in  the 
face  veneer,  could  not  even  classify  as  a  Grade  C 
door  because  the  faces  shown  of  the  plywood  in 
those  [18]  panels  is  that  typical  of  a  reject  side  of 
a  sound  one-side  grade,  and  would  not  be  permitted 
in  any  door. 

Q.  Now,  where  did  you  obtain  the  door  that 
appears  on  the  right  of  that  exhibit  of  which  that  is 
a  photograph'? 

A.     The  one  that  isn't  standard'? 

Q.     The  one  that  is  not  standard. 

A.     I  bought  it  from  Ruth  Meyer. 

Q.  And  that  was  one  of  the  doors  that  was  in 
controversy  in  this  particular  action^ 

A.     That  is  true. 

Q.  And  is  it  a  fair  representation  or  typical  of 
the  doors  received  in  the  car"? 

A.     That  is  correct. 

Q.    That  was  shipped  to  you?  A.     Yes. 

Q.     Was  that  photograph  taken  in  your  presence? 

A.    Yes. 

Q.     And  under  your  direction?  A.     Yes. 

Q.  And  a  copy  has  been  heretofore  submitted  to 
Mr.  Whitehouse  or  his  representatives? 

A.     Yes,  I  gave  one  to  Mr.  Whitehouse. 

Mr.  Prendergast:  If  the  Court  please,  I  offer 
Plaintiff's  Exhibit  9  in  evidence. 

Mr.  Darling:  We  object  to  it  on  the  ground  it 
is  not  [19]  properly  authenticated  and  that  the 
photographer  w^ho  took  the  picture  should  be  here 
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to  state  the  circumstances  under  which  he  took  it, 
that  it  was  a  picture  that  he  developed  and  carried 
on  in  the  ordinary  background  that  you  find  in  the 
introduction  of  pictures  into  court;  in  other  words, 
that  when  it  was  taken  the  circumstances  under 
which  he  took  it,  the  development  of  the  picture, 
the  production  of  the  picture. 

The  Court:     It  is  admitted. 

(Plaintiff's  Exhibit  No.  9,  previously  marked 
for  Identification,  w^as  thereupon  received  in 
evidence.) 

Q.  (By  Mr.  Prendergast)  :  You  might  hand 
those  exhibits  to  the  Bailiff  at  the  moment.  He 
will  relieve  you  of  them  and  I  wall  proceed  with  a 
different  matter. 

As  I  imderstand  your  testimony,  prior  to  this  car 
w^hich  is  in  controversy,  which  car  w^as  shipped  in 
January  of  1948,  your  testimony  is  that  through 
Kuth  Meyer  you  purchased  another  car  of  F-82 
doors.  A.     That  is  right. 

Q.  And  do  you  know  who  shipped  that  other  car 
of  F-82  doors  to  you'? 

A.  You  mean  just  these,  as  was  typical  of  these 
cars — they  move  through  several  hands. 

The  Court:  Which  one  are  you  talking  about 
now,  the  one  in  suit?  [20] 

Mr.  Prendergast:     The  one  just  prior  to  that. 

The  Court:     You  are  talking  a])Out  the  one  prior? 

Mr.  Prendergast :     That  is  right,  your  Honor. 

Q.     I  believe  your  testimony  was  that  n  week  or 
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so    before    you  had   bought   another   car    of    F-82 

through  Ruth. 

A.  I  don't  know,  but  it  was  just  prior  to  that  we 
received  from  Ruth — it  was  from  this  Interstate  or 
what  I  thought  at  that  time  was  Austin  Dodds. 

Q.     It  came  from  Austin  Dodds? 

A.     Yes,  that  is  right. 

Q.  And  was  that  car  entirely  up  to  standard  as 
being  F-82  doors'?  A.     Yes. 

The  Court:     Who  is  Interstate? 

Mr.  Darling:  There  is  a  corporation  in  the  pic- 
ture as  defendant  Interstate.  I  don't  know  if  that 
is  who  he  is  referring  to  or  not. 

A.     Let  me  refer  to  them  as  Austin  Dodds. 

The  Court:     Do  you  represent  Interstate? 

Mr.  Darling :  We  represent  the  corporation,  and 
the  individual  we  represent  was  doing  business 
under  Interstate  Lumber  Sales. 

The  Court:     Is  there  a  corporation,  too? 

Mr.  Darling:  There  was  a  corporation  began  in 
April  called  Interstate  Lumber  Sales,  Inc. 

The  Court :  And  those  and  the  individual  clients 
the  same,  alter  egos  ?  [21] 

Mr.  Darling :  No,  there  is  a  difference  in  owner- 
ship. 

The  Court :     I  suppose  that  will  be  developed? 

Mr.  Prendergast:  As  I  understand  it,  it  started 
out  in  January,  from  the  records  in  Lane  Comity,  of 
Austin  Dodds  doing  business.  Austin  Dodds,  who 
had  been  in  business  for  a  long  time,  took  in  a  part- 
ner, Mr.  Whitehouse,  and  an  assumed  name  was 
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filed,  Austin  Dodds  Company,  representing  Austin 
Dodds  and  Whitebouse,  and  that  continued  in  Janu- 
ary, so  far  as  we  could  ascertain.  The  assumed  name 
record  was  there. 

The  Court :     Who  was  on  the  shipping  papers  ? 

Mr.  Prendergast:  Well,  it  came  from  Austin 
Dodds  on  the  shipping  papers,  and,  so  far,  through 
the  transaction,  but  the  reason  we  stipulate,  and  we 
do  in  the  pre-trial 

The  Court:     You  don't  need  to  go  into  that. 

Mr.  Prendergast :     Austin  Dodds  is  out  of  it. 

The  Court:  Did  you  know  Ruth  Meyer  person- 
ally'? A.     Yes. 

The  Court:     Where  had  you  met  her? 

A.     Here  in  Portland. 

The  Court:     How  long  had  you  known  her? 

A.  Approximately  a  year  up  until  this  transac- 
tion. 

The  Court:  Had  you  done  other  business  with 
her  other  than  these  two  cars  of  doors  ? 

A.  Yes,  we  had  done  other  business  with  her 
consistently. 

The  Court:     Different  items?  [22] 

A.     Yes,  but  primarily  doors. 

The  Court:  Then  you  bought  other  doors  from 
her  other  than  these  two  cars?  A.     Oh,  yes. 

Q.  (By  Mr.  Prendergast)  :  Some  three  or  four 
weeks  previously  you  had  purchased  a  car  whicli 
proved  entirely  satisfactory,  and  as  far  as  you 
knew  it  came  from  Austin  Dodds,  is  tliat  correct? 

A.     That  is  correct. 


40  P.  M,  Barger  Liimher  Co.  vs. 

(Testimony  of  Cecil  Barger.) 

Q.  How  did  you  get  that  information  that  it 
had  come  from  Austin  Dodds  ? 

A.  As  I  recall,  Ruth  either  told  me  or  it  showed 
on  the  bill  of  lading  that  we  received. 

Q.  In  reference  to  the  payment  for  that  car, 
what  method  did  you  pursue,  what  is  the  practice 
during  this  time  that  we  speak  of,  as  of  December, 
1947,  or  January  of  1948,  in  the  purchase  of  mill- 
work  through  a  broker,  what  payment,  what  method 
of  payment? 

A.  Well,  at  that  time  in  purchasing  these  cars  as 
soon  as  the  car  was  shipped  and  the  bill  of  lading 
had  been  stamped  as  received  by  the  railroad,  the 
originating  line,  then  that  paper  accompanied  by 
Ruth's  invoice  stating  what  was  in  the  car  were 
sent  to  my  bank  for  collection. 

The  Court:     Where? 

A.  At  Statesville.  A  draft  was  drawn  on  our 
bank  and  these  papers  accompanied  it,  and  on  re- 
ceipt of  the  papers  the  bank  [23]  notified  us  and  we 
would  go  down  and  take  up  the  draft,  and  on  the 
strength  of  the  invoice  as  shown  and  the  bill  of 
lading  indicating  that  there  was  actually  a  car  of  a 
certain  number  rolling. 

Q.  (By  Mr.  Prendergast)  :  Keeping  that  in 
mind,  but  with  particular  reference  to  this  car  we 
are  now  speaking  of,  which  is  an  Atchison  &  Topeka 
&  Santa  Fe 

The  Court :     Not  the  car  in  suit  ? 

Mr.  Prendergast:  Yes,  the  car  in  suit.  I  am 
directing  his  attention  to  the  car  in  suit.  I  want  you 
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to  develop  to  the  Court  what  happened  on  that,  how 
did  you  hear  about  this  lumber,  approximately  when, 
and  what  happened  ? 

A.     Well,  I  would  say  that  Ruth  called  me 

Q.     That  is  Ruth  Meyer? 

A.     Yes.    in  the  early  part  of  January  and 

stated  that  she  had  a  car  of  standard  F-82  doors 
of  A  grade,  and  gave  me  the  specifications  on  the 
car.  It  so  happened  that  these  specifications  suited 
our  needs  at  that  time  and  we  instructed  her  by 
phone  to  purchase  the  car  for  us,  which  she  directly 
or  promptly  did;  and,  in  the  due  course  of  time, 
perhaps  a  week  or  ten  days,  the  papers  that  I  re- 
ferred to,  the  bill  of  lading 

Q.  May  I  interrupt  you  right  there.  In  her 
conversation  with  you  in  regard  to  this  car  and  the 
offering  saying  that  she  had  that  available  did  she 
make  any  reference  at  all,  Mr.  Barger,  to  the  source 
of  these  doors?  [24] 

A.  She  merely  stated  that  they  were  coming 
from  the  same  source  that  the  last  car  she  had 
shipped  me  came  from,  not  stating  maybe  the  source 
itself,  but  I  knew  the  source  from  the  previous  bill 
of  lading — from  the  same  source,  and  she  assimied 
that  the  door  manufacturer  would  be  the  same. 

Q.     And  then  after  you 

The  Court:     She  what? 

A.  She  assumed  that  the  manufacturer  of  the 
doors  which  we  would  receive  in  the  second  car 
would  be  the  same  as  they  had  been  in  the  first. 
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The  Court:  AVho  had  manufactured  them,  the 
manufacturer  ? 

A.  I  don't  remember  the  manufacturer,  but  the 
fact  was  they  were  very  excellent  doors. 

The  Court:  Were  they  manufactured  in  the 
Northwest  ?  A.     Oh,  yes. 

The  Court :  Who  paid  for  the  phone  calls ;  each 
party  pay  for  his  own "? 

A.  Each  party  paid  for  his  own,  depending  on 
who  called  whom. 

Mr.  Prendergast:  May  I  ask,  Mr.  Barger,  are 
you  familiar  with  the  custom  of  lumber  brokers 
or  millwork  brokers  at  that  time  as  to  whether  or 
not  they  made  it  a  practice  to  disclose  their  sources 
of  supply?  A.     Generally  not. 

Q.     And  why  not,  if  you  know*? 

A.  Well,  for  protection  to  themselves.  If  they 
disclosed  from  [25]  whom  they  were  buying  the  ma- 
terial, why,  there  was  very  little  reason  for  my  not 
going  direct  to  that  source  the  next  time  and  elimi- 
nate the  broker's  profit. 

Q.  In  January  of  1948  were  fir  doors  scarce  in 
the  market?  A.     Very  scarce. 

Q.  And  had  it  been  difficult  at  that  time  and 
prior  thereto  during  the  war  years  to  obtain  fir 
doors  ?  A.     Very  difficult. 

Q.  Prior  to  the  war  was  it  the  practice  to  buy 
fir  doors  through  brokers  or 

A.     No,  we  bought  direct  from  the  manufacturer. 

Q.     And  then,  very  briefiy,  what  happened  to  the 
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fir  door  business  that  compelled  you  to  go  through 

brokers  1 

A.  Well,  during  the  war  years  the  scarcity  of 
lumber,  of  course,  was  general  and  the  manufac- 
turer of  millwork  items,  fir  doors  principally,  hav- 
ing no  mills  of  their  own,  no  stands  of  timber  of 
their  own,  depending  entirely  on  the  open  market 
for  the  purchase  of  upper  grades  of  lumber,  the 
shop  grades  that  they  used  to  produce  this  millwork, 
were  caught  in  the  squeeze  and  those  mills  who 
produced  lumber  were  able  to  lay  aside  these  shop 
grades  and  offer  them  to  the  door  mills  and  demand 
and  receive  in  return  the  completed  product  due  to 
the  fact  that  the  mill  would  rather  stay  open  and 
run  on  borrowed  lumber  than  to  close  entirely. 

Q.  So  the  source  of  lumber  controlled  the  supply 
of  doors  ^[26] 

A.  Controlled  the  supply  of  doors,  and  the  source 
of  lumber  received  the  doors  in  return  as  soon  as 
they  were  manufactured,  and  they,  not  the  door 
mills,  offered  the  doors  to  the  trade  in  general. 

Q.  And  I  assume  the  doors  were  marked  up 
accordingly  *? 

A.  Oh,  definitely ;  sometimes  two  and  three  times, 
quite  well  marked  up. 

Q.  Just  with  reference  to  that  as  an  illustration, 
F-82  doors  in  January  or  February  of  1948  had 
what  marked ;  that  is,  retail. 

A.  Well,  we — You  mean  what  we  were  })aying 
for  them? 

Q.     No,  what  you  were  selling  them  for. 
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A.     Oh,  we  were  selling  them  for  around  $11^2- 

Q.  And  what  is  the  market  at  the  present  time 
for  the  same  type  of  fir  door '? 

A.  We  sell  the  same  type  of  door  in  the  same 
grade  for,  oh,  approximately  $7. 

Q.     And  that  has  changed,  then,  since  1948  ? 

A.    Yes. 

Q.  And  are  you  now  buying  directly  from  the 
mills  again? 

A.     Yes,  we  started  that  last  fall. 

Q.  The  brokers  and  the  mills  who  supplied  the 
lumber  have  been  eliminated? 

A.  Due  to  the  supply  of  lumber  being  available 
again  to  the  mills. 

Q.  Now,  may  we  get  back,  then — Ruth  Meyer 
informed  you  she  [27]  had  available  a  door,  F-82 
and  A  grade,  and  wanted  to  know  if  you  wanted 
it  and  that  it  was  from  the  same  source  as  the  door 
you  had  bought  some  three  or  four  weeks  before  ? 

A.    Yes. 

Q.     And  you  told  her  to  buy  it? 

A.     That  is  right. 

Q.  And  then  what  happened,  Mr.  Barger?  That 
was  in  the  early  part  of  January,  1948  ? 

A.     That  is  right. 

Q.     Then  what  happened? 

A.  Of  course,  the  next  we  heard  on  it  was  the 
receipt  of  the  papers  indicating  the  car  was  rolling. 

Q.     And  what  was  the  nature  of  those  papers? 

A.  Well,  it  was  the  bill  of  lading  showing  the 
receiving  stamp  of  the  railroad,  indicating  to  us 
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that  there  was  a  car  of  this  number  moving  and  her 
invoice  indicating  what  was  in  the  car,  these  three 
sizes  of  standard  F-82  A  grade  doors,  and  on  the 
strength  of  those  two  documents  we  paid  the  draft. 

Q.  In  reference  to  the  bill  of  lading,  do  you 
know  where  the  bill  of  lading  is  '^ 

A.  We  were  required  to  render  the  bill  of  lading 
to  the  railroad  for  release  of  the  car. 

Q.     So  you  have  no  copy  of  that?  A.     No. 

Mr.  Prendergast :  I  might  ask  Defendant  if  they 
have  the  [28]  original  copy  of  the  bill  of  lading. 

Mr.  Darling :     We  do  not  have  it. 

Mr.  Prendergast:  I  wonder  if  I  might  have 
Counsel  ask  if  they  kept  a  copy  of  the  bill  of  lading. 

Mr.  Darling:  My  client  states  that  they  do  have 
a  copy  of  the  bill  of  lading,  that  the  bill  of  lading 
goes  along  with  the  car,  with  the  papers,  and  you 
customarily  do  not  keep  a  copy  of  the  bill  of  lading. 
The  railroad  keeps  it,  as  stated  by  the  witness. 

Q.  (By  Mr.  Prendergast)  :  But,  at  any  rate, 
you  did  receive  by  mail  a  bill  of  lading — May  I  have 
this  marked  ? 

The  Court :     You  have  an  invoice,  of  course  ? 

Mr.  Prendergast:  Yes.  I  am  going  to  develop 
that  in  just  a  moment. 

The  Court:  What  is  this  Letter  of  Credit  we 
were  talking  about  the  other  day'? 

Mr.  Prendergast:  We  will  develop  that  in  just  a 
second,  your  Honor.  This  should  be  marked  as 
Plaintiff's  Exhibit  6  for  Identification. 
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(Telegram  by  Ruth  Meyer  to  Barger  Mill- 
work  Company,  dated  January  12,  1948,  so 
produced,  was  thereupon  marked  for  Identifi- 
cation Plaintiff's  Exhibit  No.  6.) 

Q.  (By  Mr.  Prendergast) :  You  have  Plain- 
tiff's Exhibit  6  for  [29]  Identification  in  your  hand, 
Mr.  Barger.  Would  you  identify  the  instrument  1 

A.  Well,  it  is  a  wire  from  Ruth  Meyer  to  Barger 
Millwork  Company. 

Q.     And  is  dated  what ;  what  date  ? 

A.  It  is  under  date  of  January  the  12th  and 
states:  ^'1500  doors  $8.40  AT&SF  149509  on  way. 
Please  send  guarantee.'' 

Q.  All  right,  now,  was  that  the  first  notice  you 
had  these  doors  had  been  shipped*? 

A.     That  is  correct. 

Q.  And  I  notice  on  the  telegram,  though,  Mr. 
Barger,  that  it  says  15,000  doors.   Is  that  in  error? 

A.     That  is  in  error.   It  is  1500  doors. 

Q.     1500? 

A.     That  is  all  that  could  go  in  a  car. 

Q.     That  is  all  that  would  go  in  a  car  ? 

A.     That  is  all  that  could  go  in,  loaded  full. 

Q.  Now,  in  reference  to  the  telegram,  that  speci- 
fically identifies  the  carload  of  doors  and  the  Atchi- 
son, Topeka  &  Santa  Fe  freight  car,  the  car  in 
which  these  doors  were  shipped,  is  that  correct? 

A.    Yes. 

Q.     By  car  number?  A.     By  car  number. 

Q.  What  is  the  reference  to  ^^  Please  send  guar- 
antee"? [30] 
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A.  Well,  it  had  been  our  custom  on  receipt  of  a 
wire  indicating  the  car  was  rolling  that  we  would 
have  our  bank  at  Statesville  wire  her  bank  in 
Portland  a  guarantee  for  approximately  the  amount 
that  the  invoice  would  come  to,  I  suppose  which 
she  could  use  in  turn  to  get  the  possession  of  the 
pa])ers  without  actually  having  the  money. 

Q.  In  this  transaction,  so  we  may  develop  it 
with  the  Court 

The  Court:  That  would  be  treated  between  the 
banks  as  money,  that  kind  of  a  wire. 

Mr.  Prendergast :     That  is  correct. 

Q.  And  do  you  know  what  bank  Ruth  Meyer 
was  dealing  with  ? 

A.     The  Bank  of  California  in  Portland. 

Q.  And  do  you  know  from  your  knowledge  of 
Ruth  Meyer  and  her  knowledge  of  the  business 
whether  or  not  she  had  $12,000  in  the  bank  at  any 
time  of  her  own  money  ^  A.     I  wouldn't. 

Mr.  Darling:  If  the  Court  please,  I  object  to 
that.  My  objection  is  on  the  ground  that  unless  he 
can  establish  from  his  knowledge  of  her  banking 

The  Court:     He  can  tell  what  he  knows. 

Q.  (By  Mr.  Prendergast) :  This  guarantee  was 
to  enable  Ruth  Meyer  to  deal  with  thc^  Bank  of 
California  on  the  $12,000? 

A.  That  is  the  reason  she  gave  me,  stating  she 
was  unable  to  handle  it  on  her  own. 

Mr.  Prendergast:  Now,  if  the  Court  ])lease,  I 
would  like  [31]  to  ask  the  defendants  to  produce 
the  original  of  an  order  which  is  dated  Jamuxry  the 
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12th,  1948,  Ruth  Meyer  to  Austin  Dodds,  Eugene, 
Oregon.  I  have  the  copy,  but  the  original  order — 
and  it  would  be  Plaintiff's  Exhibit  3.  May  I  have 
this  document  marked  as  Plaintiff's  Exhibit  3,  and 
may  I  also  ask  the  defendants  to  please  produce 
the  original  of  an  order  of  acceptance  signed  by 
J.  C.  Hendrickson  dated  January  the  14th,  1948, 
which  is  marked  in  the  pre-trial  order  as  Order  of 
Acceptance,  Plaintiff's  Exhibit  2.  I  think,  Counsel, 
that  we  can  stipulate  that  both  of  these  documents 
are  carbon  copies,  but  that  the  one  that  the  defend- 
ant has  produced  bears  an  original  signature  in 
red  pencil  and  the  copy  has  a  carbon  copy  signature, 
being  both  the  same,  so  that  this  is  the  only  original 
that  is  in  existence ;  is  that  corerct  ? 

Mr.  Darling :     That  is  right. 

Mr.  Prendergast:     May    I    have   this    document 
marked  as  Plaintiff's  Exhibit  2  for  Identification. 

(Document  entitled  ^^  Purchase  Order  No. 
184"  on  January  12,  1947,  so  produced,  was 
thereupon  marked  for  Identification  Plaintiff's 
Exhibit  No.  3)  ; 

(Document  entitled  ''Order  Acceptance" 
dated  January  14,  1948,  so  produced,  was  there- 
upon marked  for  Identification  Plaintiff's  Ex- 
hibit No.  2.)    [32] 

Mr.  Prendergast :     May  I  offer  at  this  time  Plain- 
tiff's Exhibit  6  into  evidence,  which  is  the  telegram. 
Mr.  Darling:     No  objection. 
The  Court:     Admitted. 


J,  L,  Whitehouse,  et  al,  49 

(Testimony  of  Cecil  Barger.) 

(Plaintiff's  Exhibit  No.  6,  previously  marked 
for  Identification,  was  thereupon  received  in 
evidence.) 

PLAINTIFF'S  EXHIBIT  NO.  6 

[Telegraph  Form] 

Western 

Union 

CF9  NL  Pd-Portland  Org  Jan  12 
Barger  Mill  Work  Co. 

1948  Jan  13  AM  8  30 

15000  doors  $8.40  AT&SF  149509  on  way  please  send 
guarantee. 

RUTH  MEYER. 

15000  18.40  AT&SF  149509. 

Mr.  Prendergast:  Mr.  Bailiff,  would  you  hand 
Plaintiff's  Exhibits  2  and  3  for  Identification  to  the 
witness,  please. 

Q.  You  now  hold  in  your  hand  Plaintiff's  Ex- 
hibit 2  for  Identification,  which  is  an  order  of  ac- 
ceptance, J.  C.  Hendrickson,  of  the  Austin  Dodds 
Lumber  Company,  and  Plaintiff's  Exhibit  3  for 
Identification  which  is  an  order,  Ruth  Meyer  to  the 
Austin  Dodds  Company,  and  I  ask  you  upon  exami- 
nation of  those  exhibits,  Mr.  Barger,  if  they  refer  to 
this  particular  car  in  controversy  and  this  ])ar- 
ticular  shipment  in  controversy? 

x\.  They  evidently  do  due  to  the  quantities,  siz(»s 
and  descrijjtions. 
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Mr.  Darling:  If  the  Court  please,  I  object  to  the 
form  of  the  answer — I  don't  object  to  the  form  of 
the  answer,  but  I  think  without  further  qualifica- 
tion that  what  they  ^^ evidently"  do  doesn't  have 
any  bearing. 

The  Court:  Well,  you  know  whether  they  do  or 
not. 

Mr.  Darling:  Actually,  we  will  admit  that  they 
can  come  into  evidence.  [33] 

The  Court:     Certainly  you  will. 

Mr.  Prendergast:  I  am  not  so  concerned  with 
that  as  I  am  with  the  specifications  contained 
thereon. 

Q.  Now,  examining  Exhibit  3,  Mr.  Barger,  which 
is  the  order  of  Ruth  Meyer,  this  order,  does  it 
bear  a  date?  A.     January  the  12th. 

Q.     1948?  A.     Yes. 

Q.     And  is  headed  ''Ruth  Meyer,  Agent"? 

A.     Yes. 

Q.  And  it  is  to  Austin  Dodds  at  Eugene,  Oregon, 
ship  to  the  Barger  Millwork  Company,  Statesville, 
North  Carolina 

The  Court:  Is  that  word  ''Agent"  typed  on 
there  or  printed?  A.     Typed. 

Q.  (By  Mr.  Prendergast) :  And  is  for  one 
*^C.L."— That  means  carload— F-82  fir  doors? 

A.    Yes. 

Q.  1500  doors  at  $8.15,  is  that  correct;  and  it 
bears  some  other  notations  that  are  on  the  original 
and  not  on  the  copy  that  I  have  ? 

A.     Of  course,  it  lists  the  quantities  of  each  in- 
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dividual  size.  It  says  ^*  Immediate  shipment,  please 

sign  and  acknowledge  by  returning  copy  of  order." 

The  Court:  You  didn't  see  any  of  these  papers 
at  the  time  ?  A.     No,  sir.  [34] 

Mr.  Prendergast :  No,  but  I  have  reference  now, 
I  want  to  identify  this  particular  car  in  controversy 
with  these  particular  orders,  if  they  are  the  same 
doors,  and  ask  you  if  there  is  any  identity  contained 
on  there  such  as  car  numbers  or  order  numbers  that 
we  could  trace  the  identity. 

The  Court:     Oh,  we  know  they  are  the  cars. 

Mr.  Darling:  We  will  stipulate  those  are  the 
cars. 

Mr.  Prendergast:  All  right;  we  will  eliminate 
that. 

Q.  These  particular  exhibits  you  have  in  your 
hand  refer  only  to  the  F-82  doors,  and  the  accept- 
ance, which  is  Plaintiff's  Exhibit  2  for  Identifica- 
tion, contains  the  grade  which  is  shown  as  what? 

A.     A  grade,  allowing  up  to  2  per  cent  B,  it  says. 

Q.  And  does  that  have  reference  to  the  Fir  Door 
Institute  standards  as  to  F-82  and  the  grade — Do 
you  know  of  any  other  standards'? 

A.     I  know  of  no  other  standard  it  could  refer  to. 

Mr.  Prendergast:  If  the  Coui^t  please,  I  offer 
Exhibits  2  and  3. 

The  Court:  He  and  Ruth  Meyer  didn't  excliaiige 
correspondence  up  to  this  point,  just  the  telegrams? 
They  didn't  confirm  the  telephone  call  by  letter? 

A.     No,  sir. 

The  Court:     Only  these  documents? 
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Mr.  Prendergast :     That  is  correct.  [35] 
Q.     Is  that  correct,  Mr.  Barger "? 
A.     That  is  correct. 

Mr.  Prendergast :     I  have  offered  these. 
The  Court :     Admitted. 

(Plaintiff's  Exhibits  Nos.  2  and  3,  previously 
marked  for  Identification,  were  thereupon  re- 
ceived in  evidence.) 

PLAINTIFF'S  EXHIBIT  NO.  3 

Ruth  Meyer 
Agent 
Purchase  Order  No.  184 

January  12,  1947. 

To  Austin  Dodds  Lumber  Co.,  Eugene,  Oregon 
Ship  to  Barger  Millwork  Co.,  Statesville,  N.  C. 

Routing  Lowest  thru  rate. 
F.O.B.  car  mill. 
Quantity:  1  CL 
Description:  F82  Fir  Doors 

1000  2.8  X  6.8 
400  2.0  X  6.8 
100  2.6  X  6.8 
Price :  $8.15. 
Immediate  shipment. 
Thanks 

Please  sign  and  acknowledge  by  returning  copy  of 
order. 

The  Court :     How  about  the  telegram  of  this  gen- 
tleman's  bank,  Mr.  Barger 's;  how  about  the  tele- 
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grams  from  this  gentleman's  bank  to  Ruth  Meyer's 

bank ;  do  you  have  that  wire  1 

Mr.  Prendergast :     We  have  a  copy,  your  Honor. 

The  Court :  And  did  Mr.  Barger  give  his  bank 
any  written  instructions  or  just  oral? 

A.  Just  oral.  At  my  request  they  sent  this  wire 
of  guarantee ;  in  fact,  I  went  down  and  helped  them 
phrase  it. 

The  Court :  You  will  put  that  wire  in  along  with 
the  other  exhibits? 

Mr.  Prendergast :  I  will  put  it  in  now  and  have 
it  marked. 

The  Court:     Has  Mr.  Darling  seen  it? 

Mr.  Darling:     I  haven't  seen  it. 

The  Court :     Let  him  see  it. 

Mr.  Prendergast:  May  w^e  have  this  marked 
Exhibit  17,  which  is  an  additional  number  to  the 
present  pre-trial. 

(Copy  of  telegram  by  Peoj)le's  Loan  and 
Saving  Bank  to  Bank  of  California,  dated 
January  15,  1948,  so  produced,  was  thereupon 
marked  for  Identification  Plaintiff's  Exhibit 
17.) 

The  Court :     How  was  Ruth  Meyer  paid  ? 

Mr.  Prendergast:  It  was  handled  entirel}^  by  the 
Bank  of  California  and  the  People's  Loan  and  Sav- 
ing Bank.   They  sent  the  guarantee. 

The  Court:  Whom  did  Ruth  Meyer  pay  for  these 
doors  ? 

Mr.  Prendergast :     Austin  Dodds. 

The  Court:     How  did  they  pay  her? 
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Mr.  Prendergast :  By  a  draft  they  drew  on  the 
Bank  of  California  on  Ruth  Meyer's  account,  which 
was  guaranteed  by  Mr.  Barger 's  bank  to  the  Bank 
of  California.  They  drew  a  draft  on  the  Bank  of 
California. 

The  Court:     Were  the  shipping  papers  attached? 

Mr.  Prendergast :  Were  the  shipping  papers — in 
other  words,  Austin  Dodds  in  order  to  protect  them- 
selves did  not  ship  this  car  to  Barger  or  Ruth  Meyer. 
They  shipped  to  themselves,  so  the  car  was  their  car 
on  the  railroad  to  its  destination,  Statesville. 

The  Court :     That  is  an  order  bill  of  lading. 

Mr.  Prendergast:  And  it  was  in  their  name. 
They  did  not  deliver  the  papers  until  they  had  sight- 
drafted  Ruth  Meyer's  account  at  the  Bank  of  Cali- 
fornia. 

The  Court:  They  drew  on  her  probably  through 
their  own  bank  in  Eugene. 

Mr.  Prendergast:     That  is  right.  [37] 

The  Court:  With  directions  to  present  the  draft 
to  the  Bank  of  California,  and  the  Bank  of  Cali- 
fornia had  a  guarantee  from  this  gentleman  in  the 
amount  so  they  paid  the  sight  draft. 

Mr.  Prendergast:  But  further  papers  went 
through  to  identify  that  car  and  be  sure  they  were 
being  shipped  before  the  money  actually  came  on 
through. 

The  Court:  The  bill  of  lading  is  the  only  thing 
from  Dodds  to  Meyer,  and  then  Meyer  attached  it 
to  her  own  invoice;  Dodds  invoiced  Meyer? 

Mr.  Prendergast :     That  is  correct. 
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Q.     Is  that  correct,  Mr.  Barger  *? 

A.     That  is  correct. 

Q.  The  record  will  show  that.  Plaintiff's  Ex- 
hibit 17,  would  you  hand  that  to  the  witness.  You 
have  Plaintiff's  Exhibit  17  for  Identification,  Mr. 
Barger.  Would  you  state  if  that  is  substantially 
the  telegram  that  was  sent  by  your  bank  that  you 
have  referred  to  here  as  being  a  guarantee  by  your 
bank  to  Ruth  Meyer's  bank,  the  Bank  of  California'? 

A.     Yes,  this  is  the  wire. 

Q.     And  would  you  read  the  telegram,  please. 

The  Court:  You  don't  need  to.  Save  time.  I 
will  read  them  over. 

Mr.  Prendergast:  All  right.  I  offer  Plaintiff's 
Exhibit  17,  your  Honor. 

The  Court:     Admitted.  [38] 

(Plaintiff's  Exhibit  No.  17,  previously 
marked  for  Identification,  was  thereupon  re- 
ceived in  evidence.) 

The  Court :     What  date  is  it  ^ 

Mr.  Prendergast:     January  15th,  1948. 

Q.  Now,  Mr.  Barger,  after  receiving  this  tele- 
gram, which  is  Plaintiff's  Exhibit  6,  this  telegram 
to  you  that  these  doors  were  en  route  on  an  AT&SF 
car,  what  next  did  you  hear  about  this  particular 
car? 

A.  Well,  we  didn't  hear  further  from  the  car 
until  its  arrival  in  Fayetteville,  at  which  time  we 
were  notified  by  the  freight  agent  there. 

Q.  Can  you  give  us  the  api)roximate  date  of  that 
arrival  % 
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A.  As  near  as  I  can  tell,  it  was  not  before  the 
27th  nor  later  than  the  28th  of  January. 

Q.     1948?  A.     '48. 

Q.  Had  you  done  anything  in  regard  to  this  car 
as  to  diverting  it  from  its  destination? 

A.  Yes.  The  car  was  originally  consigned  to  us 
at  Statesville,  and  in  the  interval  between  receipt 
of  the  invoice  and  the  actual  arrival  of  the  car,  as 
was  our  custom,  we  had  made  an  effort  to  sell  the 
doors  and  had  sold  them  in  and  around  the  Fayette- 
ville  area;  therefore,  we  diverted  the  car  en  route 
by  notifying  the  agent,  the  Southern  agent  at  States- 
ville,  to  get  the  car  before  [39]  it  arrived  and  divert 
it  to  Fayetteville  so  that  our  truck  could  disperse 
the  doors  there  and  save  all  the  hauling,  extra  haul- 
ing. 

Q.     How  many  miles  approximately? 

A.     Approximately  175. 

Q.  175  miles.  Did  Ruth  Meyer  know  that  you 
were  engaged  in  the  wholesale  millwork  business  ? 

A.    Yes. 

Q.  And  do  you  know  if  the  Austin  Dodds  Com- 
pany knew  that  you  were  engaged  in  the  wholesale 
business?  A.     I  don't  know. 

Q.  Did  you  receive  any,  have  any  transaction 
with  the  railroad  in  regard  to  this  particular  car  as 
to  freight  on  the  cars  ? 

A.  Yes.  The  car  arrived  and  when  our  truck  was 
sent  to  them,  our  men  to  help  dispose  of  the  doors, 
the  amount  of  freight  that  they  had  informed  us  was 
due  on  the  car,  which  was  supposed  to  be  paid  before 
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the  car  was  released  to  us,  had  proved  to  be  in- 
correct. They  had  applied  the  wrong  rate,  so  we 
required  the  agent  there  to  release  the  car  to  our 
employees  on  receipt  of  a  guarantee  from  our  bank 
that  the  freight  up  to  the  amount  of  $1,000,  I  think, 
would  be  paid  on  presentation  of  a  corrected  freight 
bill. 

The  Court :     How  much  was  the  freight  *? 

A.  Just  under  a  thousand  dollars,  nine  hundred 
and  some  dollars. 

The  Court:  Don't  they  go  under  the  lumber 
rate*?  [40] 

A.  No,  sir.  Finished  millwork  takes  currently  a 
rate  of  $1,511/2  against  $1.28yo  on  lumber.  This 
agent,  of  course,  on  receipt  of  the  telegram  from  our 
bank  guaranteeing  the  amount  released  the  car  to 
our  men. 

Q.  (By  Mr.  Prendergast)  :  That  was  at  Fay- 
etteville  ? 

A.     Yes,  that  was  Fayetteville. 

Q.     What  was  done  with  the  doors  immediately? 

A.     Sir? 

Q.     What  was  done  with  the  doors? 

A.  Well,  they  immediately  began  unloading;'  the 
doors  and  distributing  them,  and  some  of  the  dealers 
who  bought  the  doors  were  loaded  out  at  the  car. 

Q.  Now,  as  I  understand,  tliese  doors  were  sold 
before  the  car  arrived  to  customers  around  Fayette- 
ville. 

A.  Yes,  because  the  shortage  was  rather  sevin-e, 
and,  of  course,  in  the  case  of  doors  a  man  knows 
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what  he  is  buying  purely  from  a  description  of  it. 
You  offer  him  a  F-82  A  grade  door  and  he  knows 
what  he  is  getting. 

Q.  In  other  words,  you  had  offered  your  cus- 
tomers P-82  A  grade  doors  that  were  en  route  to 
you?  A.     That  is  correct. 

Q.  And  you  diverted  them  to  your  customers 
at  Fayetteville  ?  A.     That  is  correct. 

Q.  And  you  say  they  unloaded — you  mean  your 
truck  driver? 

A.  Our  truck  driver  went  out  to  open  the  car 
and  check  the  doors  [41]  out  to  the  customers,  and 
in  some  instances  deliver  them  in  our  own  truck. 

Q.     Now,  were  you  at  Payetteville  ? 

A.    No. 

Q.    You  were  at  Statesville,  is  that  correct? 

A.      Yes. 

Q.     Then  what  did  you  hear  about  the  doors  ? 

A.  Well,  one  of  the  customers  in  Fayetteville 
who  received  some  of  these  doors  called  me,  I  think 
on  Wednesday  or  Thursday,  shortly  after  the  car 
arrived.  He  was  one  of  the  first  to  get  out  of  the 
car. 

Q.     That  would  be  what  approximate  date? 

A.     I  would  say  the  28th  at  the  earliest. 

Q.     Of  January,  1948? 

A.  Yes.  And  he  told  me  the  doors  were  not  what 
he  had  ordered  and  requested  that  I  pick  them  up 
and  replace  them  with  the  proper  type  door,  and 
was  rather  vague.  It  was  on  the  telephone,  and  he 
was  rather  vague  as  to  what  was  wrong.  I  couldn't 
understand. 
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Q.     Had  you  seen  the  doors  ?  A.     No. 

Q.  Was  your  truck  driver  familiar  with  grades 
and  specifications  of  doors  % 

A.  No.  He  knew  sizes.  They  were  stamped  on 
there.   He  knows  how  to  unload  for  each  size.  [42] 

Q.  The  first  information  you  had  that  the  doors 
were  not  F-82  Grade  A,  you  were  informed  by  a 
customer  that  something  was  wrong*? 

A.  Something.  He  didn't  state  wiiat.  He  didn't 
gei  across  to  me  that  they  were  not  standard  make- 
up. I  gathered  it  was  the  grade  he  was  complain- 
ing of. 

Q.     What  did  you  do  then,  Mr.  Barger"? 

A.     I  immediately  called  Ruth. 

Q.     That  is  Ruth  Meyer? 

A.  Ruth  Meyer.  And  told  her  there  was  some 
difficulty  on  the  doors.  I  couldn't  give  her  too  much 
information — that  the  doors  w^ere  objectionable  to 
this  customer,  and  others  in  the  meantime — I  called 
her  on  Friday  of  that  week,  I  think,  which  is  about 
the  29th,  perhaps,  or  30th. 

Q.  What  was  your  conversation  with  her,  then, 
generally? 

A.  That  the  doors  had  ])roven  unsatisfactory 
and  for  her  to  contact  her  source  and  so  infoi-m 
them,  and  as  soon  as  I  knew  definitely  what  was 
wrong  that  T  would  give  her  more  dc^finito  informa- 
tion. 

A.  And  that  would  l)e  a])out  Friday,  the  29th  of 
January,  1948,  is  that  correct? 

A.     Yes,  as  I  recall. 


60  P.  M,  Barger  Lumber  Co.  vs, 

(Testimony  of  Cecil  Barger.) 

Q.  And  then  what  was  the  next  thing  that  hap- 
pened, Mr.  Barger? 

A.  Well,  I  didn't  hear  anything  from  her  over 
the  week  end  and  expected  something  in  the  mail 
Monday,  and  nothing  showed,  [43]  and  Tuesday, 
and  so  finally  on  Tuesday  or  Wednesday  I  wired 
her.  These  doors  were  still  in  possession  of  the  cus- 
tomers but  they  were  becoming  quite  upset  about 
it,  and  I  wired  her  to  urge  her  to  let  me  know  some- 
thing. 

Mr.  Prendergast :  May  I  have  marked  as  an  ex- 
hibit Defendants'  Exhibit  J  for  Identification. 

(Penciled  copy  of  telegram  to  Ruth  Meyer 
dated  February  4,  1948,  so  produced,  was  there- 
upon marked  for  Identification  Defendants' 
Exhibit  J.) 

DEFENDANTS'  EXHIBIT  J 

[Telegraph  Form] 

Western 

Union 

2-4  1948 
Ruth  Meyer 
Davis  Bldg., 
Portland,  Oregon 

Customers  insisting  return  doors  or  make  adjust- 
ment promptly.  Am  in  spot  so  let  me  know  some- 
thing quick. 

CECIL. 
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Q.  (By  Mr.  Prendergast)  :  You  have  Defend- 
ants' Exhibit  J  in  your  hand.  Will  you  tell  us  what 
it  is? 

A.  It  is  a  copy  of  a  wire  I  sent  Miss  Meyer  on 
the  4th  of  February. 

Q.     Would  you  please  read  it  to  us. 

A.  ^^  Customers  insisting  return  doors  or  make 
adjustment  promptly.  Am  in  spot  so  let  me  know 
something  quick,"  signed  ''Cecil." 

Mr.  Prendergast:  I  offer  that  in  evidence,  De- 
fendants' Exhibit  J  for  Identification. 

The  Court :     Admitted. 

(Defendants'  Exhibit  J,  previously  marked 
for  Identification,  was  thereupon  received  in 
evidence.) 

Q.  (By  Mr.  Prendergast)  :  Now,  you  say  that 
was  on  the  4th  day  of  February,  1948  ?  [44] 

A.     Yes. 

Q.  And  it  is  your  recollection  that  was  Wednes- 
day, or  Tuesday  or  Wednesday? 

A.     Tuesday  or  Wednesday,  must  have  been. 

Q.     And  then  what  hay)pened,  Mr.  Barger? 

A.  Well,  shortly  after  that  I  received  a  letter 
from  her  which  she  had  written  on  the  31st  stating 
that  she  was  moving  as  quickly  as  possible  on  this, 
and  I  think  perhaps  stating  that  she  was  unable  to 
get  in  touch  with  the  Austin  Dodds  that  day,  which 
I  believe  was  Saturday,  and  would  try  the  first  tiling 
Monday.  The  letter  didn't  come  until  after  \  had 
sent  this  wire. 

The  Court:     We  would  save  time  if  you  take  all 
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the  documents  and  we  consider  them  all. 

Mr.  Prendergast:  I  would  like  to  refer  to  this 
particular  one,  your  Honor. 

The  Court:  Well,  you  don't  need  to  have  him 
explain  them. 

Mr.  Prendergast:     All  right. 

The  Court:  All  the  exhibits  on  both  sides  that 
have  been  identified  on  both  sides  as  pre-trial  ex- 
hibits will  be  deemed  admitted  in  evidence,  bearing 
the  same  numbers  as  in  the  pre-trial,  subject  to 
such  objections  as  have  been  previously  stated  or 
may  hereafter  be  stated. 

Now,  then,  he  doesn't  need  to  talk  so  much  about 
these  documents.  Let  him  tell  his  narrative.  I  will 
read  the  documents. 

Mr.  Darling :  In  this  one  instance  I  doubt  if  we 
have  this  [45]  particular  letter — I  am  not  sure  of 
it — Defendants'  A. 

The  Court :  You  were  talking  a  minute  ago  about 
a  letter  from  the  w^oman  to  him.  You  have  that 
letter? 

Mr.  Prendergast:     Yes,  we  do. 

Mr.  Vonderheit:     Plaintiff's  11. 

Mr.  Prendergast:     Yes. 

Q.  Now,  you  received  this  letter  from  Ruth 
Meyer  that  had  been  written  on  the  31st  day  of 
January  ?  A.     Yes. 

Q.  And  then  what  next  happened;  in  narrative 
style,  here,  tell  the  Court  what  happened. 

A.  Well,  the  next  thing  that  happened  on  it  was 
the  telephone  call  from  Mr.  McLaughlin  of  the  Aus- 
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tin  Dodds  organization  to  determine  first-hand  the 

nature  of  the  difficulty. 

Q.     Did  Mr.  McLaughlin  identify  himself? 

A.  Well,  he  told  me  who  he  was  and  what  firm 
he  represented. 

Q.  And  this  Mr.  McLaughlin  was  the  same  Mr. 
McLaughlin  who  was  an  officer  of  Interstate  Lumber 
Sales,  Inc.,  now*? 

A.     That  is  the  impression  I  had. 

Q.  And  he  had  been  with  Mr.  Dodds  before  he 
had  with  Mr.  Whitehouse  and  Mr.  Dodds  in  the 
corporation,  so  far  as  you  know  %  A.     Yes. 

Mr.  Darling:  I  would  like  to  interrupt  at  this 
time.  Plaintiff's  Exhibit  11,  the  letter,  we  want  to 
save  an  objection  to  on  the  ground  that  it  is  a  letter 
between  those  two  parties  [46]  and  we  have  no  con- 
nection with  them  and  we  feel — I  don't  even  know 
what  is  in  that  letter.   I  can't  recall. 

The  Court:     It  is  admitted  subject  to  objection. 
(Letter  by  Ruth  Meyer  to  Mr.  C.  K.  Barger, 
dated  January  31,  1948,  so  produced,  was  there- 
upon received  in   evidence   as   Plaintiff's   Ex- 
hibit No.  11.) 

Q.  (By  Mr.  Prendergast)  :  Can  you  tell  us  aj)- 
proximately  when  that  was  in  reference  to  the  date 
of  your  telegram,  the  4th  of  February'? 

A.     This  phone  call  % 

Q.    Yes. 

A.  It  was,  I  would  say,  within  a  week  of  the  time 
I  had  sent  the  telegram. 
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Q.  Had  you  by  that  time,  the  time  of  Mr.  Mc- 
Laughlin's telephone  call,  had  an  opportunity  to 
inspect  any  of  these  doors  yourself? 

A.  Yes.  On  receipt  of  the  objections  from  our 
customers  we — and  hearing  nothing  from  Ruth — in 
the  meantime  we  sent  our  truck  down  starting  Mon- 
day and  started  hauling  the  doors  back  into  our 
warehouse.  The  customers  refused  to  accept  them, 
and  the  first  load,  as  I  recall,  came  in  Monday  night 
or  Tuesday  morning.  That  is  the  first  time  I  ac- 
tually saw  the  doors  to  determine  myself  what  was 
wrong  with  them. 

Q.  That  would  be  about  the  2nd  or  3rd  of 
February  of  1948?  A.     Yes.  [47] 

Q.  And  then  by  the  time  that  Mr.  McLaughlin 
had  called  you 

A.  When  he  called  me  I  had  seen  them,  I  knew 
definitely  what  was  w^rong  both  as  to  grade  and  type. 

Q.  Just  to  go  back  a  little  bit,  did  you  get  back 
from  your  customers  all  the  doors  f 

A.  All  except  one  customer's  who  was  building 
some  houses  and  had  been  waiting  for  doors  and 
when  they  arrived  they  were  the  sizes,  and  since 
there  were  no  other  doors  in  the  houses,  rather  than 
wait  indefinitely  for  more  doors  he  agreed  if  we 
would  let  him  have  them  for  just  what  we  had  in 
them  he  would  accept  them,  he  would  accept  the 
doors  on  that  basis  and  in  view^  of  the  circumstances. 

Q.  Had  those  doors  been  sold  to  him  before 
inspection  '^ 

A.     Oh,  yes,  they  were  sold  while  the  car  was  en 
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route.    All  of  these  had  been.    And  the  remainder, 

twenty-nine  I  think,  were  damaged  on  arrival  of  the 

car  which  were,  of  course,  left  with  the  railroad. 

They  were  left  with  the  railroad  for  subsequent 

handling. 

Q.  In  other  words,  they  were  left  with  the  rail- 
road while  unloading  ?  A.     Yes. 

Q.  And  sometime  after  that  the  railroad  made 
an  adjustment? 

A.  Well,  later  we  filed  a  claim  against  them  and 
they  eventually  paid  the  claim  for  the  net  amount. 

Q.  In  whose  behalf  did  you  file  the  claim  against 
the  railroad  [48]  company? 

A.  We  assumed  we  were  filing  it  in  behalf  of  the 
shipper  of  the  doors,  since  the  doors,  not  being  what 
we  had  ordered,  were  not  our  doors.  We  did  it 
purely  to  protect  his  interest  on  the  shipment.  It 
was  the  only  thing  that  could  be  done  with  them. 

Q.  And  the  money  that  you  received,  the  cost 
that  you  received  from  the  one  purchaser  who  kept 
the  doors,  did  you  hold  that  money  ? 

A.     Yes. 

Q.     And  for  whom  did  you  hold  that  money? 

A.     Well,  for  the  account 

Q.     For  the  account  of  the  shipper? 

A.     That  is  right. 

Q.  Now,  Mr.  Barger,  I  want  you  to  tell  the  Court 
what  your  conversation  was  witli  Mr.  McTjau2:]ilin. 

A.  Well,  he  asked  what  the  trouble  was  on  tlie 
doors  and  I  told  him  in  great  detail  both  as  to  design 
and  grade  and  explained  to  him  why  it  was  that  we 
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couldn't  accept  the  shipment  as  the  doors  we  had 
ordered,  and  he,  of  course,  not  too  familiar  with 
doors  it  took  considerable  explanation. 

The  Court :     He  hadn't  seen  them  probably. 

A.  No,  sir,  he  hadn't  seen  these,  and  perhaps 
had  never  seen  a  carload  of  doors.  I  don't  know. 
He  didn't  talk  like  he  had. 

Q.  (By  Mr.  Prendergast)  :  And  then  w^hat  did 
he  say  to  you? 

A.  Well,  that  he  would  go  back  to  the  mill  and 
attempt  to  get  [49]  an  adjustment  and  for  me  to 
hold  these  doors  until  he  could  let  me  know  some- 
thing. 

Q.     For  whom  were  you  to  hold  the  doors  ? 

A.  Well,  I  presumed  for  him  since  I  had  told 
him  they  were  not  the  doors  we  had  ordered  and 
were  unacceptable. 

Q.  Did  you  tell  him  definitely  that  you  would 
not  accept  the  doors  or  did  you  infer  that  you  might 
accept  them  ? 

A.  Oh,  I  told  him  definitely  I  couldn't  accept 
the  doors,  they  w^ere  not  F-82  doors  or  A  grade. 

Q.  Do  you  deal  in  any  other  doors,  cull  doors 
or  salvage  doors'? 

A.  No.  We  are  rather  envious  of  our  reputation 
of  handling  excellent,  first-quality  material  and  have 
no  use  for  it. 

Q.  Do  you  have  any  outlet,  Mr.  Barger,  for 
salvage  doors  or  cull  doors'? 

A.     No.  We  deal  entirely  with  retail  lumber  out- 
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lets  and  then  in  turn  handle  only  standard,  recog- 
nized merchandise,  and  neither  nor  we  are  set  up 
in  any  way  to  dispose  of  off-standard. 

Q.  How  many  days  after  you  inspected  the  doors 
would  you  say  it  was  that  you  talked  to  Mr.  Mc- 
Laughlin ? 

A.  I  inspected  them  on  Monday  afternoon  or 
Tuesday  morning,  and  I  would  say  that  I  talked 
with  him  possibly  Wednesday  or  Thursday  follow- 
ing. 

The  Court:     Let's  see;  he  talked — he  called  you? 

A.    He  called  me. 

The  Court :  That  is  the  first  time  you  knew  any- 
body with  [50]  the  company? 

A.     That  is  correct. 

Q.  (By  Mr.  Prendergast)  :  And  did  he  tell  you 
they  w^ould  get  in  touch  with  you  later  in  regard 
to  this? 

A.  Yes.  I  understood  just  anyw^here  from  hours 
to  days  later. 

Q.  Did  you  follow  that  uj)?  Did  you  have  any 
correspondence  or  conversation  with  anybody  about 
these  doors  after  that  conversation  with  Mr.  Mc- 
Laughlin ? 

A.  Only  with  Miss  Meyer  when  she  would  call  on 
other  items  I  naturally  insisted  that  she  continue  to 
push  them  for  settlement  since  she  was  out  here 
and  she  knew  them  and  I  didn't,  that  she  continue 
to  try  to  get  some  settlement  made,  to  get  them  to 
tell  me  what  to  do  with  the  stuff.  There  it  was 
taking  up  valuable  space,  and 
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Q.  What  did  you  do  with  the  doors  when  you 
got  them  back  from  your  customers  ? 

A.  Well,  we  put  them  in  our  warehouse  to  store 
them  for  them.  We  couldn't  leave 

The  Court:  How  much  profit  did  she  have  in 
the  transaction? 

A.     I  understood  she  had  25  cents  a  door. 

Mr.  Prendergast:  I  think,  your  Honor,  that 
shows  from  the  invoices.  One  is  $8.15  and  the  other 
$8.40. 

Q.  In  warehousing  these  doors  were  you  obliged 
to  protect  them  in  any  other  manner  ? 

A.  Well,  we  naturally  insured  them  for  the  pro- 
tection of  the  [51]  owner.  If  they  had  burned  in  our 
possession  he  wouldn't  feel  that  we  had  hardly  done 
the  reasonable,  taken  reasonable  precautions.  We 
protected  them  and  covered  them  for  insurance  for 
the  amount  that  was  represented  by  the  invoice  from 
Ruth  because  from  our  standpoint  that  was  the 
amount  involved,  and  if  the  doors  had  been  lost  that 
is  the  amount  that  we  expected  to  recover. 

Q.  Actually,  you  got  back  1394  doors;  that  is, 
some  were  damaged  by  the  railroad  and  some  this 
contractor  retained  and  put  in  houses'? 

A.     That  is  correct.   The  remainder  was  1394. 

Q.  1394  doors,  and  for  which  you  had  paid  $8.40 
per  door?  A.     That  is  correct. 

Q.  And  which  Ruth  Meyer  had  paid  $8.40  less 
25  cents  commission,  or  $8.15;  is  that  correct? 

A.     That  is  correct. 
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Mr.  Prendergast :  So,  in  the  pleadings  there  is  a 
slight  discrepancy  of  some  doors  and  the  actual 
claim  will  be  a  little  less.  I  will  have  to  compute 
that. 

Q.  Now,  Mr.  Barger,  how  often  did  you  talk  to 
Ruth  Meyer  about  these  doors  after  that  ^. 

A.  I  would  say  on  an  average  of  once  a  week  as 
she  would  call  me  on  other  matters  or  I  would  have 
some  reason  to  call  her.  There  was,  of  course, 
always  the  discussion  on  what  was  being  done  to 
get  them  to  take  them  off  our  hands.  [52] 

Q.  Was  she  authorized  to  effect  a  settlement  in 
your  behalf? 

A.  Oh,  no,  she  couldn't  effect  a  settlement.  She 
was  only  asked  to  try  to  get  Austin  Dodds  to  come 
through  with  some  satisfactory — in  other  words,  to 
rebate  us,  to  pay  us  for  what  he  had  in  them  and 
dispose  of  the  doors  or  work  out  however  they  saw 
fit,  but  get  them  to  account.  You  see,  we  were  aware 
of  no  action  on  their  part  at  all  until  a  month  or  so 
later.  We  had  no  correspondence  with  them  up  till 
in  March. 

Q.  In  March  you  received  a  letter  from  Austin 
Dodds  Lumber  Company  signed  by  Mr.  McLaughlin, 
which  is  designated  as  Plaintiff's  Exhibit  1  in  the 
pre-trial. 

The  Court:     He  remembers  the  letter. 

Q.  (By  Mr.  Prendergast)  :  Do  you  remember 
the  letter,  Mr.  Barger  *? 

A.  Yes,  very  well.  It  was  the  first  I  had  had 
from  them. 
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Q.  Now,  in  that  they  refer  to  the  fact  that  they 
had  a  commission  in  these  doors.  Previous  to  that 
had  you  known  where  the  doors  had  come  from? 
Do  you  know  now  who  manufactured  the  doors? 

A.     Yes,  I  know  now. 

Q.  And  when  did  you  learn  who  had  manufac- 
tured the  doors'? 

A.  Well,  I  learned  it  in  subsequent  discussion 
here  perhaps  with  Mr.  McLaughlin.  I  don't  know 
when  I  first  learned  it,  but  I  was  told  then  they  had 
been  manufactured  someplace  in  California. 

Q.  Previous  to  the  purchase  of  these  doors  and 
while  the  negotiations  were  being  made  for  the  pay- 
ment of  these  doors,  and  what  not,  had  Austin 
Dodds  at  any  time  disclosed  to  you  that  they  were 
agent  [53]  for  anyone'? 

A.  No,  it  was  not  even  disclosed  that  Austin 
Dodds  was  the  other  party.  It  was  only  intimated 
then,  and  they  w^ere  referred  to  then  as  the  same 
party  and  not  by  name  because  I  was  not  supposed 
to  know  of  their  existence  other  than  a  vague  some 
other  party. 

Q.     Then  you  received  this  letter  of  March  19? 

The  Court:  What  do  you  mean  '^the  same 
party''?  A.     Sir? 

The  Court:  Did  you  just  use  the  expression 
^^same  party"? 

A.  What  I  said  was  that  I  didn't  know  of  the 
definite  existence — I  mean  I  didn't  know  by  name 
who  this  other  party  was.   Miss  Meyer  in  talking  to 
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me  on  the  doors  merely  stated  they  would  come  from 
the  same  party  that  the  last  car  had,  not  stating 
who  it  was. 

The  Court:  But  that  wasn't  correct,  was  it? 
Had  the  previous  car 

A.  The  previous  car  had  come  through  her  and 
had  been  good  doors. 

The  Court:     Had  they  come  through  Dodds? 

A.  I  later  found  out  they  had,  but  I  didn't  know 
it  at  the  time. 

The  Court:     Oh,  that  was  a  correct  statement. 

A.    Yes. 

Q.  (By  Mr.  Prendergast)  :  But,  so  far  as  you 
knew,  Austin  Dodds  [54]  sold  these  doors,  shipped 
the  doors,  came  from  Austin  Dodds,  and  you  knew 
nothing  of  any  other  manufacturer  being  involved, 
is  that  correct? 

A.     No,  I  didn't  know  a  thing  beyond  Dodds. 

Q.     And  it  wasn't  until  March  9th  that  Austin 
Dodds  was  then  maintaining  that  they  merely  had 
a  commission  ? 
■i    A.     That  is  the  first  I  was  so  informed. 
■    The  Court:     Is  that  your  contention,  Mr.  Dar- 
ling? That  word  ^^ commission"  caught  my  ear. 

Mr.  Darling:  Well,  our  contention,  of  course,  is 
that  the  commission  in  their  sense — They  look  at 
*' commission"  in  an  entirely  different  sense. 

The  Court :  Wait  a  minute.  Is  this  correct,  you 
bought  the  doors  from  Grant  and  you  paid  so  many 
dollars? 
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Mr.  Darling:     Yes. 

The  Court:  You  didn't  get  a  commission  from 
Grant  and  use  it — It  wasn't  on  a  commission  basis'? 
You  bought  the  doors  somewhere? 

Mr.  Darling:  Yes,  sir;  that  is,  we  bought  the 
doors  from  Grant  in  accordance  with  the  way  we 
wish  to  qualify  that,  that  we  w^ere  following  the 
ordinary  custom  and  trade  with  wholesale  dealers. 

The  Court:  I  don't  see  that  makes  any  differ- 
ence. I  want  to  know  the  fact.  You  got  an  inquiry 
from  the  Meyer  woman  on  doors  and  you  located 
the  doors  with  Grant  and  when  you  found  [55]  you 
could  buy  them  from  Grant  you  told  her  you  could 
get  the  doors  and  you  paid  Grant  for  the  doors  and 
you  resold  them  to  Meyer,  according  to  your  theory, 
at  an  increased  sum. 

Mr.  Darling:     Yes. 

The  Court:  So  when  he  uses  ^^ commission,"  that 
is  not  a  word,  that  is  not  your  word,  that  is  his 
word? 

Mr.  Prendergast:  It  is  a  word  of  Mr.  Mc- 
Laughlin's of  Austin  Dodds  Company,  ^^We  are 
quite  willing  to  forego  our  commission  on  these 
doors,  which  is  very  small,  in  order  to  compensate 
somewhat  for  the  doors." 

The  Court:  Mr.  Darling,  he  should  have  said 
profit. 

Mr.  Darling:     Profit. 

Mr.  Prendergast:  I  don't  think  that  matters  a 
great  deal.    This  letter  indicates  they  are  going  to 
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try  to  do  something  about  the  thing.  They  say  this 
car  was  a  ^4emon''  no  doubt  and  that  is  the  reason 
it  is  offered. 

Q.  Now,  after  the  receipt  of  this  letter  of  March 
9th  did  you  hear  further  from  Austin  Dodds  or 
from  the  shipper? 

A.  Not  until  about  the  first  of  July  I  received 
a  letter  from  them. 

Q.  That  w^ould  be  a  letter  w^ritten  on  June  25th, 
1948,  from  Interstate  Lumber  Sales,  Inc.,  which 
changed  the  name  from  Austin  Dodds,  and  the 
letterhead  says  Interstate  Lumber  Sales,  successors 
to  Austin  Dodds  Lumber  Company,  and  that  is  a 
rubber  stamp  on  this  letter  and  signed  by  the  same 
Mr.  S.  P.  McLaughlin.  Now,  [56]  this  letter  would 
be  marked  as  Plaintiff's  Exhibit  4.  It  is  a  letter  of 
June  25,  1948,  to  Barger  Millwork  Company.  You 
received  this  letter*? 

The  Court:  Oh,  yes,  that  is  all  agreed  to.  All 
of  these  letters  are  before  the  Court  and  are  re- 
ceived by  the  people  to  whom  they  are  addressed. 
That  is  in  the  pre-trial. 

Q.  (By  Mr.  Prendergast)  :  In  this  letter  they 
stated  to  you,  ^'We  feel  responsible  for  this  ship- 
ment and  realize  you  have  had  a  tough  problem  on 
your  hands  in  trying  to  dispose  of  this  stock.  We 
have  always  stood  behind  our  shipments  and  in 
(went  of  claim  on  our  cars  have  tried  to  w^ork  out  a 
settlement  with  the  customer  fair  and  reasonable." 

Now,  tliis  refers  to  the  fact  this  car  was  sold  to 
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you  through  Ruth  Meyer  in  Portland,  Oregon,  by 
the  Austin  Dodds  Lumber  Company,  sold  to  you 
through  Ruth  Meyer.  And  then  it  says 

The  Court:  What  are  you  reading  all  that  for?  I 
have  to  read  all  that. 

Mr.  Prendergast:  I  understand  that,  but  in 
order  to  ask  him  a  question  of  what  he  did  in  all 
this 

The  Court:  He  knows  about  the  letter.  Now 
go  on  to  the  next  question. 

Q.  (By  Mr.  Prendergast)  :  After  you  received 
this  letter,  they  said  to  you  in  this  letter  that  they 
were  going  to  refund  $915,  $300  of  which  was  to 
come  from  Ruth  Meyer  and  $615  from  Austin  [57] 
Dodds,  and  they  enclosed  a  check  for  $615  ? 

A.     That  is  correct, 

Q.  Now,  did  you  ever  receive  $300  from  Ruth 
Meyer '?  A.     No. 

Q.  Did  you  ever  accept  the  $615  in  settlement  of 
any  claim?  A.     No,  definitely  not. 

Q.  And  did  you  inform  them  through  any  source 
that  you  would  not  accept  it  ? 

A.  Well,  in  a  telephone  conversation  with  Ruth 
within  a. day  or  two  of  receipt  of  the  check  I  told 
her  that  it  was  an  entirely  unsatisfactory  settlement 
and  for  that  reason  there  was  no  point  in  her  send- 
ing the  $300,  it  wasn't  acceptable;  and  she  sug- 
gested that  I  might  in  behalf  of  Dodds  offer  the 
doors  with  this  amount  off  and  see  if  it  would  move 
them,  which  I  did. 
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Q.  And  then  early  in  September  you — That  was 
in  July — and  in  September  you  wrote  to  Mr.  Mc- 
Laughlin and  informed  Mr.  McLaughlin  that  you 
were  returning  the  check  for  $615  which  you  had  not 
considered  and  would  not  consider,  and  it  was  im- 
possible to  sell  these  doors  at  any  price,  is  that 
correct  1 

A.  Well,  I  wrote  the  letter  after  having  made 
every  effort  reasonable  with  the  allowance  they 
w^anted  made. 

Q.     You  so  indicate  in  the  letter?  A.     Yes. 

Q.  And  then  you  informed  them  you  were  com- 
ing out  on  the  Coast.  What  was  the  purpose  of  the 
trij)  to  the  Coast?  [58] 

A.  Well,  it  was  to  try  and  straighten  this  out  I 
was  evidently  making  no  progress  as  it  was. 

Q.     And  that  is  when  that  letter 

A.     And  I  intended  to  w^ork  it  out  at  that  time. 

Q.  And  then  in  reply  to  that  letter,  referring 
to  that  particular  letter,  you  received  a  letter  back 
from  Interstate  Lumber  Sales  signed  by  Mr.  White- 
house  returning  to  you  this  check  for  $615,  this 
check  being  a  check  of  June  25th  which  is  the  check 
you  had  just  sent  back  to  him;  they  sent  it  back 
to  you  ?  A.     Yes,  that  is  correct. 

Q.  And  stated  that  that  w^as  all  they  were  going 
to  offer  you,  in  effect  ?  A.     Yes. 

Q.  Which  is  a  letter  of  September  23rd,  1948, 
from  Mr.  Whitehouse  of  the  Interstate  Sales  Com- 
])ai]y  to  Barger  Millwork  Company. 
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A.     I  recall  the  letter. 

Q.  Now,  did  you  come  out  here,  then,  Mr. 
Barger  ? 

A.  Yes,  within  about  a  month.  I  came  out  in 
October  and  contacted  Mr.  Whitehouse  personally 
as  soon  as  I  arrived  and  had  a  conference  concern- 
ing the  matter,  and  subsequently  during  that  visit 
two  other  conferences  in  an  effort  to  work  the  mat- 
ter out  on  a  person-to-person  basis.  We  hadn't  made 
much  progress  by  letters. 

The  reason  I  didn't  bother  to  return  his  check 
the  second  time,  there  was  no  point  in  wearing  the 
check  out.  Evidently  he  had  made  up  his  mind  that 
he  w^as  not  going  any  further.  So  I  thought  perhaps 
if  I  could  see  him  personally  and  explain  more  in 
detail  of  why  the  doors  were  not  usable  at  all  to  us — 
He,  of  course,  was  not  familiar  with  doors.  He  was 
a  lumberman,  and  a  F-82  to  him  meant  nothing,  I 
imagine.  It  didn't  appear  to.  And  I  brought  this 
picture  for  the  purpose  of  showing  him  the  differ- 
ence between  a  standard  door  and  the  door  they  had 
shipped  and  all  the  other  evidence  that  I  could  to 
convince  him  that  what  they  had  shipped  us  was 
worthless. 

Q.  What  is  the  value  of  these  doors  that  were 
shipped  ^.   Do  they  have  any  value  ? 

A.  Not  to  us  because  they  are  not  the  type  of 
merchandise  we  are  set  up  to  handle. 

Q.  To  your  knowledge  is  there  any  possible 
source  of  sale  of  those  doors  in  North  Carolina  or 
your  trade  territory'? 
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A.  No.  If  there  had  been,  1  would  have  sug- 
gested them  to  him  and  suggested  he  try  to  sell  them. 

Q.  Do  you  know  of  any  other  means  of  disposing 
of  them  other  than  fuel?  A.     I  don't. 

Q.  Did  you  so  advise  Mr.  Whitehouse  of  Austin 
Dodds  when  you  came  out  here  that  fall  ? 

A.  I  told  him  there  was  no  disposition  from  our 
standpoint.  I  suggested  maybe  he  knew  someone 
on  the  East  Coast  that  could  [60]  move  them,  that 
we  would  like  to  get  them  out  of  our  warehouse. 

Q.  Approximately  what  is  the  cost  of  warehous- 
ing, a  reasonable  charge  of  w^arehousing  these 
doors  ? 

A.  Currently  in  a  nearby  town,  Brewster,  Vir- 
ginia, we  are  paying  5  cents  per  door  per  month  to 
store  similar  doors  in  a  regular  warehouse.  How- 
ever, in  my  charges  here  I  used  2  cents  a  door  as  a 
figure  since  the  other  figure  evidently  represents  a 
profit  and  what  not  to  the  concern. 

Q.  In  carting  these  doors  from  the  customers 
l)ack  to  put  them  in  the  warehouse  did  you  go  to 
expense  f 
■  A.  We  went  to  expense  to  begin  with  in  selling 
the  doors.  We  had  a  man  on  the  road  for  several 
days,  and  some  telephone  contact,  and  then  we  had 
expense  when  our  truck  went  to  Fayetteville  to  dis- 
tribute what  we  presumed  to  be  standard  doors,  and 
we  had  further  expense  when  we  had  to  send  back  to 
each  of  these  customers  and  pick  up  and  bring  back 
io  our  warehouse  the  doors. 
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Q.  What  would  you  say  was  a  reasonable  charge 
for  the,  in  your  opinion,  for  the  cartage  that  you 
were  obliged 

A.  Well,  for  cartage  alone  I  would  say  $350 
more  or  less. 

Q.  And  then  when  you  say  $500  is  a  reasonable 
sum,  that  is  approximately  two-thirds  of  what  the 
actual  figure,  is  that  correct  *? 

A.  About  two-thirds  of  what  we  figure  for  cart- 
age, for  sale,  for  telephone  against  this  material,  and 
for  insurance  in  the  warehouse  and  the  cost  of 
warehousing.  They  take  up  space  that  [61]  we  are 
having  to  pay  elsewhere  to  provide  for  our  doors 
now  as  a  result  of  having  to  store  these.  We  are 
renting  space  instead. 

Q.     At  what  profit  have  you  sold  these  doors  *? 

A.  Actually  the  profit  ran,  oh,  I  would  say  ap- 
proximately a  dollar  to  a  dollar  and  a  quarter  per 
door,  based  on  the  price  I  had  sold  them  at  the  time 
I  thought  I  had  F-82  doors.  We  were  getting  any- 
where from  $1.00  to  $1.75  for  panel  doors  at  that 
particular  period,  which  represented  around  15  per 
cent  over  our  delivered  cost. 

Mr.  Prendergast:  I  believe  that  is  all  of  plain- 
tiff unless  the  Court  has  something  further  he  would 
like  to  inquire  about — Oh,  I  do  have  and  will  intro- 
duce a  Bank  of  California  draft  for  $12,600,  with 
exchange,  which  is  the  amount,  and  the  People's 
Loan  Company  draft  of  $12,600. 

The  Court:     They  are  marked. 
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Mr.  Prendergast :     They  haven't  been  marked. 

The  Court :     Are  those  new  exhibits  *? 

Mr.  Prendergast:  No.  They  haven't  been 
marked,  but  they  are  in  the  pre-trial  exhibit. 

The  Court:  All  right,  Mr.  Darling.  You  may 
cross-examine. 

Cross-Examination 

By  Mr.  Darling : 

Q.  As  I  understand,  you  were  familiar  with  the 
market  on  doors  in  January  and  February  of 
1948?  [62]  A.    Yes. 

Q.  And  had  been  familiar  with  the  market  on 
doors  in  1947  *?  A.     Correct. 

Q.  Now,  did  I  understand  that  the  market  was 
good  in  January  ?  A.     Very  definitely. 

Q.     Doors  w^ere  hard  to  get? 

A.     Yes,  that  is  right. 

Q.     And  that  market  was  still  good  in  February? 

A.  Yes,  there  was  no  appreciable  decline  in 
February. 

Q.  Now,  what  about  in  March?  Had  the  market 
started  to  go  down  a  little  bit? 

A.  There  was  a  decline,  a  rather  stated  decline 
from  perhaps  March  all  along  through  the  early 
spring  and  summer  months. 

Q.  And  between  March  and  June  you  would  say 
there  was  a  steady  decline  in  the  market? 

A.  Well,  perhaps  I  should  explain  that  decline. 
The  decline  was  not  so  much  in  the  door  market  as 
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such.  It  was  brought  about  by  the  fact  that  the 
door  mills  were  becoming  able  to  buy  lumber  for 
which  they  did  not  have  to  furnish  the  doors  back ; 
therefore,  there  were  some  cars  of  doors  developing 
in  the  open  market  and  naturally  those  cars  of  doors 
having  no  two  or  three  middlemen's  profit  added  on 
w^ere  considerably  cheaper,  and  it  was  the  elimina- 
tion over  a  period  of  time  beginning  about  February 
or  early  March  through  to  about  August  or  Septem- 
ber of  1948 ;  it  was  the  gradual  elimination  of  these 
intermediate  markups  [63]  that  brought  the  bulk 
of  this  decline.  There  was  an  actual  decline  in  the 
true  legitimate  market  of  doors  at  the  same  time 
from  about  15  off  of  list  to  about  30  or  33  off  of  list, 
which  represents  about  a  dollar  a  door  in  actual 
valuation,  but  the  major  decline  was  the  elimination 
of  the  middleman. 

Q.     Now,  that  decline  was  along  with 

A.     A  market  decline. 

Q.     decline  in  lumber  generally? 

A.  I  don't  know.  There  never  has  been  a  tie-in 
between  lumber  and  millwork  as  far  as  the  fluctu- 
ation in  lumber  up  and  down  the  scale.  It  has  very 
little  effect  on  the  millwork  because  the  bulk  of  the 
cost  of  millwork  is  from  labor. 

Q.  But  you  did  tell  us,  did  you  not,  that  your 
understanding  of  the  market  was  the  reason  the 
doors  were  scarce,  and  the  reason  they  were  high 
and  the  reason  they  were  hard  to  get  was  because 
of  the  supply  of  lumber  which  the  door  men  used  to 
make  their  doors'? 
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A.  It  was  the  availability,  not  the  cost  of  the 
lumber,  that  is  involved.  When  the  mill  got  the 
lumber  it  was  at  the  going  market  price,  which  was 
up  along  with  all  other  types  of  lumber,  but  not 
out  of  reason;  but,  after  the  doors  were  produced, 
then  when  they  turned  around  and  let  the  doors  go 
back  to  the  lumber  people  it  w^as  at  that  point  that 
this  tremendous  mark-up  began  to  appear.  It  was 
the  lumber  producer  who  made  his  mark-up  on  the 
doors,  not  the  lumber  that  went  into  them,  other 
than  is  [64]  normal.  I  mean,  that  was  general 
practice. 

Q.  I  am  trying  to  understand  your  analysis  of 
the  market  for  what  bearing  it  will  have  on  the 
case.  As  I  understood  your  testimony,  the  reason 
that  the  doors  were  high-priced  was,  and  hard  to 
get,  went  back  to  the  situation  that  the  door  manu- 
facturers who  in  turn  were  faced  with  a  tough 
problem  of  getting  their  raw  material,  so  to  speak, 
for  the  manufacturing  of  the  door. 

A.     That  is  correct. 

Q.  So  that  any  easing  up  in  that  raw^  material 
market,  or  if  it  became  harder  to  sell  the  raw  ma- 
terial— in  other  words,  a  decline  in  the  lumber 
market  as  such  would  have  an  effect  on  the  manu- 
facturing, isn't  that 

A.  Since  price  wasn't  involved,  it  vrould  be  an 
indirect  effe<^t.  It  was  the  availability;  in  other 
words,  lumber  of  this  grade  couldn't  be  bought  for 
money.    It   could   only  be   bought   for  service.    As 
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many  things  happened  back  then,  their  availability 
became  not  a  matter  of  how  much  will  you  pay,  but 
what  can  you  do  for  me  in  return ;  and  in  money  the 
figure  was  not  involved.  It  was  the  scarcity,  the 
actual  availability.  How  can  you  get  if?  You  can 
get  it  by  only  sw^apping  back  the  finished  product. 

Q.  And  that  was  because  of  the  tremendous  de- 
mand  

A.  Oh,  certainly,  because  of  the  shortage  of  the 
grade  of  lumber. 

Q.  So  you  w^ouldn't  be  surprised,  at  least,  that 
the  door  market  went  down  at  the  same  time  that 
the  lumber  market  was  going  down  ?  [65] 

A.  I  wasn't  surprised  in  the  least  that  the  doors 
declined  to  the  extent  they  did,  because  we  knew 
that  when  the  situation  changed  to  the  extent  that 
the  middleman  or  middlemen  that  had  worked  their 
way  in  there  were  finally  removed  due  to  the  avail- 
ability of  more  raw  material  on  the  open  market, 
why,  it  would  occur ;  and  the  fact  that  it  was  going 
to  occur  at  this  time  w^as  unfortunate,  information 
we  didn't  have.  Because,  had  we  been  able  to  de- 
termine this,  it  w^ould  have  behooved  us  not  to  buy 
any  doors  at  all. 

Q.  Now,  the  door  market  itself,  would  you  say 
that  January  was  a  good  month?  A.     Yes. 

Q.  Now,  then,  within  the  period  of  a  month 
would  the  door  market  fluctuate  every  two  or  three 
days  or  seven  days ;  would  the  door  market  be  good, 
say,  one  week  and  from  your  standpoint  you  could 
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buy  cheaper,  and  then  maybe  two  or  three  days 
later  it  would  be  higher,  but  then  two  or  three  days 
later  it  would  go  back  down;  is  that  the  way  it 
went  ? 

A.  No,  it  is  a  steady  fluctuation,  much  more 
gradual  than  that,  in  part  to  the  fact  that  from  the 
time  you  pla-ce  an  order  for  a  car  of  doors  it  will  be 
from  thirty  to  sixty  days  before  they  get  manu- 
factured, and  it  will  be  an  additional  three  to  four 
weeks  before  you  receive  them  due  to  the  length  of 
time  for  them  to  go  across  the  country;  so,  for  the 
market  to  fluctuate  so  rapidly  is  rather  impossible 
due  to  the  slowness  of  ordering  \JoQ~\  and  receiving 
the  goods  involved. 

The  Court :  How  long  does  it  take  a  car  to  cross 
the  country'? 

A.  At  that  time  it  was  taking  three  weeks  and 
sometimes  four  due  to  the  situation  of  railroads,  car 
shortages,  they  would  hold  them  up  en  route.  There 
was  considerable  confusion.  Normally  it  can  go 
across  in  a  minimum  of  two  weeks. 

Q.  (By  Mr.  Darling)  :  Now,  when  Ruth  Meyer 
called  you  and  told  3"ou  she  had  some  doors  and 
asked  you  if  you  were  interested,  did  she  quote  the 
])rice  to  you?  A.     Yes. 

Q.  Did  she  tell  you  the  price  at  which  she  was 
going  to  be  able  to  get  them? 

A.     No,  not  at  the  time,  because  it  had  no  bearing. 

Q.  Would  have  no  bearing  on  your  relationship 
with  Ruth  Meyer? 
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A.  No.  Her  commission  was  of  no  direct  effect 
on  me.  What  I  paid  her  for  them  is  my  primary 
interest. 

Q.  Now,  with  reference  to  the  custom  and 
usages,  as  you  know  them,  I  want  to  ask  you  to 
suppose  the  hypothetical  situation  that  Euth  Meyer 
had  told  you  that  she  had  these  doors,  and,  as  I 
understand,  you  would  tell  her  yes,  you  would  like 
to  have  them,  and  the  price  was  acceptable.  Sup- 
pose in  the  meantime  she  had  found  a  market  50 
cents  a  door  higher  or  25  cents  a  door  higher. 
Would  you  w^ith  your  knowledge  and  understanding 
at  least  of  the  usages  feel  that  she  would  be  com- 
pelled to  sell  [67]  to  you? 

A.     I  don't  quite  understand. 

Q.  Well,  I  will  try  to  rephrase  it.  Take  this 
actual  situation  that  happened.  Euth  Meyer  called 
you  and  said,  ^'I  have  a  carload  of  doors."  You 
said,  ^'All  right,  the  pri-ce  is  acceptable  and  I  will 
take  them.''  Now,  suppose  Euth  Meyer  had  called 
you  a  week  later  and  said,  '^I  sold  that  carload  of 
doors  to  another  customer  of  mine."  Would  you 
consider  that  under  those  circumstances  that  you 
had  any  claim  of  any  type  against  Euth  Meyer? 

A.  Well,  I  hardly  know.  A  thing  of  that  type — 
I  can't  see  why  it  would  happen;  if  she  called  me 
and  accepted  my  order  verbally  for  a  car  of  doors, 
I  would  assume  I  had  placed  an  order  with  her  for 
a  car  of  doors,  and  why  she  would  call  me  and  tell 
me  she  had  sold  my  car  to  someone  else,  it  wouldn't 
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seem  to  make  sense.  I  can't  imagine  what  I  would 
do  under  a  circumstance  I  can't  imagine  arising. 
Why  would  she  offer  me  a  car  of  doors  and  not  have 
them  then  ? 

The  Court:     We  will  recess  until  1:30  p.m. 

(Noon  recess.)  [68] 

Afternoon  Session 

The  Court:     You  may  proceed. 

CECIL  BARGER 

thereupon  resumed  the  stand  in  behalf  of  the  Plain- 
tiff and  was  further  examined  and  testified  as  fol- 
lows : 

Cross-Examination 
(Continued) 

By  Mr.  Darling: 

Q.  Mr.  Barger,  before  lunch  we  were  talking 
about  how  you  would  view  this  transaction  with 
Ruth  Meyer  in  which  she  told  you  she  had  a  car 
and  you  said  you  were  interested  or  were  willing 
to  buy  the  car.  Now,  it  wouldn't  have  made  any 
particular  difference  to  you,  would  it,  whether  you 
got  that  particular  car  she  was  talking  about  or 
another  car  that  she  might  have  obtained  from 
someplace  else"? 

A.  I  don't  think  so  so  long  as  they  were  identical 
for  all  practical  purposes. 

Q.     In  other  words,  a  carload  of  P-82  doors  ^ 
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A.  The  only  thing  that  might  enter  in  there  is 
the  time  element.  If  she  offered  me  a  car,  that  is  in 
a  particular  position;  that  is,  it  has  been  manufac- 
tured, and  sometimes  it  might  even  be  en  route, 
and  something  that  has  been  offered  to  her  and  she 
offers  here,  there  and  yonder,  sometimes  by  letter 
and  sometimes  by  phone — in  this  case  the  time  ele- 
ment entered  in  whereby  she  [69]  offered  by  phone. 

Q.  But,  in  this  particular  case  there  wasn't  any 
of  those  particular  circumstances  which  would  make 
any  particular 

A.  I  assumed  the  car  wasn't  moving  when  she 
offered,  but  that  is  an  assumption.  It  might  have 
been. 

Q.  It  might  have  been  anywhere  from  three 
weeks  to  a  month  before  you  got  the  car? 

A.  No,  she  gave  me  definite  specification,  *^We 
have  this  car  now."  Whether  it  was  being  shipped 
or  being  loaded  I  don't  know.  She  just  offered  me 
the  car,  would  I  be  interested.  You  see,  I  had  no 
choice  of  specifying,  I  could  take  it  or  leave  it  as  it 
existed. 

Q.  But  as  far  as  the  shipping  time — I  am  try- 
ing to  get  this  clear — when  you  ordered  I  think 
,you  told  us  that  the  shipping  time  varies  from 
three  w^eeks  to  sixty  days. 

A.  Oh,  if  you  were  to  place  an  order  on  your 
own  specifications. 

Q.     You  couldn't  rely  on  the  shipping  time  be- 
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cause  of  the  condition  of  the  railroad  lines;  that  is 

as  I  understand  you  told  me.  A.     Yes. 

Q.  Now,  let  me  go  back  for  a  minute  to  your 
testimony  concerning  the  time  that  you  received  the 
doors,  or  I  gather  it  was  the  27th  or  28th  of  Janu- 
ary, 1948,  those  doors  came  into  Fayetteville  ? 

A.  That  is  a  guess  on  my  part  as  being  as  close 
as  I  could  estimate  the  probable  time  in  view  of 
the  telephone  conversation  from  the  agent  and  so 
on.  [70] 

Q.  Well,  now,  that  would  be  around  Tuesday  or 
Wednesday,  we  will  say.  I  am  not  sure,  but  I  think 
the  dates  on  Tuesday  or  Wednesday  would  be 
January  27th  or  28th  on  the  calendar. 

A.     I  think  that  is  reasonable. 

Q.  Then,  do  I  understand  that  about  the  30th 
you  called  Ruth  Meyer  and  told  her  that  you  had 
heard  that  they  weren't  just  right  and  you  weren't 
too  sure  what  it  was  but  there  was  something 
wrong  ? 

A.  As  I  recall,  it  was  Friday  afternoon  that  I 
called  her,  which  would  be  the  30th,  I  think,  yes. 

Q.  And  then  you  received  sometime  on  Monday 
or  Tuesday  of  the  next  week  a  letter  from  her  stat- 
ing something  about  she  had — a  letter  dated  Janu- 
ary 31? 

A.  No,  I  didn't  receive  that  letter  until  after  I 
sent  a  telegram  on  the  4th.  She  liad  written  the 
letter. 

Q.     You  sent  a  telegram  to  her  on  the  4th? 

A.     The  4th,  which  is  a  Wednesday.    Not  having 
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heard  anything  on  Monday  or  Tuesday  as  I  ex- 
pected, I  finally  wired  her  on  Wednesday,  the  4th, 
and  the  letter  she  had  written  on  January  the  1st, 
which  was  the  Saturday  prior,  arrived  in  States- 
ville  after  I  sent  the  telegram,  either  that  afternoon 
or  the  following  morning. 

Q.  Now,  on  the  4th  when  you  sent  this  wire,  as 
I  understand,  the  goods,  the  doors  were  still  in  the 
hands  of  your  customers'? 

A.  They  were  being  hauled  back  in  at  that  time. 
The  first  [71]  load  was  sent  after  on  Monday.  It 
would  be  about  the  2nd,  I  suppose,  and  we  started 
bringing  them  back  in  on  about  Monday,  and  I  had 
seen  the  first  load  of  those.  There  were  about  five 
loads  to  haul  them  back  in.  You  see,  we  only  got 
about  300  doors  to  the  load. 

Q.  Now%  this  telegram  you  sent  on  the  4th,  what 
did  you  say  to  her  in  the  telegram? 

A.  Well,  the  gist  of  it  was  that  I  wanted  her 
to  get  some  action  from  her  supplier,  to  let  me  know 
what  to  do  with  the  doors. 

Mr.  Darling:     Could  I  see  Exhibit  J. 

A.  The  exact  statement  I  used,  I  don't  remem- 
ber. 

Q.  (By  Mr.  Darling)  :  I  will  hand  you  Defend- 
ants' Exhibit  J  which  was  introduced  by  the  plain- 
tiff. That  is  the  wire  that  you  sent  on  the  4th,  is 
it  not  ?  A.     That  is  right. 

Q.     Now,  did  that  wire  state  something  about  the 
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doors  or  indicate  the  doors  were  in  the  customers' 

hands'?    What  does  it  say'? 

A.  I  say,  '^Customers  insisting  return  doors  or 
make  adjustment  promptly.  Am  in  spot  so  let  me 
know  something  quick." 

Q.  Well,  now,  when  did  you  first  inspect  the 
doors  ? 

A.  Either  Monday  evening  or  Tuesday  morning, 
out  of  this  first  load  that  was  returned  on  Monday. 
You  see,  it  takes  about  a  day  for  the  truck  to  go 
to  that  area,  Fayetteville  area,  and  [72]  load  and 
return. 

Q.  In  other  words,  you  had  received  some  doors 
before  you  sent  this  wire? 

A.     Yes,  I  had  seen  the  doors. 

Q.     At  Fayetteville,  or  the  several  loads? 

A.  This  first  load  that  had  come  back  in,  I  had 
seen  it  by  the  time  I  sent  this  wire. 

Q.  Well,  then,  when  you  sent  that  wire  you 
didn't  mean  what  I  might  think  it  meant;  in  other 
words,  that  the  customers  still  had  the  doors  and 
were  insisting  on 

A.  Well,  this  wire  was  sent  as  a  result  of  not 
hearing  from  this  telephone  coriversation.  At  the 
time  I  talked  with  her  on  the  phone  the  customers 
had  all  the  doors,  and  when  I 

Q.  But,  they  hadn't  told  you  what  the  defects 
were. 

A.  Specifically  what  was  wrong,  no,  just  that 
they  were  unsatisfactory  in  a  general  way.    I  was 
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led  to  believe  they  were  not  up  to  grade,  because 

the  -customers  were  not  too  specific. 

Q.  But  at  the  time  of  this  wire  you  had  seen 
some  of  the  doors? 

A.     I  had  seen  them,  yes,  one  load. 

Q.  And  then  you  got  your  letter  from  Miss 
Meyer  dated  January  31  to  you,  or  you  got  that 
letter? 

A.  About  Wednesday  morning — I  mean  about 
Wednesday  evening. 

Q.     You  mean  on  the  4th,  the  same  day? 

A.  Either  that  day — later  that  day — any  time 
after  I  sent  this  wire.  It  was  right  after,  within  a 
day.  [73] 

Q.  And  then  following  that  time  the  customers 
did  send  back  some  more  doors? 

A.  Well,  you  see,  we  had  been  asked  by  all  the 
customers  without  exception  to  pick  up  the  doors, 
and  I  was  hoping  to  stall  the  operation  until  I 
could  hear  something  from  her,  but  several  of  them 
became  very  insistent  that  we  take  them  up,  they 
didn't  want  them  under  any  circumstances  at  all, 
and  those  that  were  pushing  us  the  hardest  we 
started  hauling  back  in  on  Monday.  That  is  why  I 
had  already  seen  the  doors,  even  though  my  wire 
would  indicate  just  in  a  general  way  that  the  doors 
were  still  in  the  customers'  hands.  Part  of  them 
were  and  part  weren't. 

Q.  All  right,  then,  after  the  4th  you  got  the  rest 
of  the  doors  back? 
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A.  Yes,  by  the  end  of  the  week  they  were  all 
back  in  our  shop. 

Q.     And  when  did  you  have  them  graded? 

A.  Have  them  graded?  I  didn't  have  them 
graded. 

Q.    Well,  did  you  grade  them  yourself? 

A.  It  shouldn't  be  necessary  to  grade  doors 
bought  out  of,  on  standard  spe-cifications,  because  it 
is  stipulated  that  the  doors  shall  be  grade  marked. 
These  were  not,  however. 

Q.     Did  you  inspect  the  doors  then? 

A.  Yes,  I  saw  them  as  they  came  in.  I  looked  at 
them. 

Q.     All  the  doors? 

A.  Not  piece  by  piece.  I  was  in  and  out  as  they 
were  unloading  the  trucks.  [74] 

Q.     How  many  doors  did  you  see  ? 

A.     Actually  see,  I  would  say  200  out  of  1500. 

Q.     You  saw  200  of  them? 

A.     I  would  say  that. 

Q.  Now,  when  you  made  a  statement  concerning 
Exhibit  9,  which  was  a  picture  of  that  door  of 
which  this  is  a  copy,  that  the  door  on  the  right  was 
typical  of  all  the  doors  in  this  shipment,  you  meant 
it  was  typical  of  the  200  doors  that  you  saw? 

A.  No.  I  accepted  the  word  of  my  employees 
who  handled  the  doors  one  by  one  that  it  was 
typical.  I  asked  them  to  pick  out  a  typical  one. 
They  had  seen  them  all  and  I  asked  them  to. 

Q.     Then  they  picked  out  this  typical  door? 
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A.     That  is  right. 

Q.  So  you  don't  know  of  your  own  knowledge 
that  this  was  a  typical  door? 

A.  Only  to  the  extent  it  was  typical  of  the  200 
I  saw  of  the  1500. 

Q.     That  what? 

A.  That  it  was  typical  of  the  200  of  the  1500 
that  I  saw. 

Q.     That  is  what  I  wanted  to  get. 

A.     No,  I  didn't  see  each  individual  door  myself. 

Q.  Now,  you  were  out  here  in  the  summer,  or 
September,  wasn't  it,  of  '48? 

A.     I  was  here  in  October. 

Q.     October,  '48?  [75]  A.     Yes,  '48. 

Q.  And  I  recall  that  you  said  that  during  that 
time  you  had  several  conferences  with 

A.     Mr.  Whitehouse. 

Q.     Mr.  Whitehouse.    Did  you  show  him  the 

picture  at  the  time? 

A.  I  showed  him  the  picture  at  the  first  confer- 
ence, which  was  in  Eugene. 

Q.     Was  there  any  dis-cussion  of  the  picture? 

A.  Nothing  except  an  explanation  to  the  effect 
that  that  was  a  typical  door  of  the  group,  and  the 
purpose  of  the  picture  was  primarily  to  show  the 
type  differentiation. 

Q.  Didn't  you  at  that  time  say  something  to  this 
effect,  that  ^^  Naturally  I  picked  out  the  worst 
door."?  A.     I  don't  recall. 

Q.     Now,  this  conversation  with  Mr.  McLaughlin 
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that  you  testified  to,  if  I  get  the  time  schedule  right, 
was  that  the  doors  came  into  Fayetteville  January 
27  or  28  and  then  you  received  a  protest  by  phone 
and  you  called  on  the  29th  to  Ruth  Meyer. 

A.     I  called  on  the  30th,  I  believe. 

Q.     On  the  30th,  a  Friday?  A.     Yes. 

Q.  And  then  some  of  the  doors  came  in  on  a 
Monday,  and  you  sent  this  wire  on  February  the  4th. 

A.     Wednesday.  [76] 

Q.  On  a  Wednesday.  And  then  you  got  the 
letter  from  Ruth  Meyer  dated  January  31,  that  day 
or  the  following  day,  and  then  the  rest  of  the  doors 
came  in  by  the  w^eek  end  ?  A.     Yes. 

Q.  And  by  that  time  you  had  fully  satisfied 
yourself  as  to  what  the  situation  was  on  these  doors 
by  reason  of  all  your  men  handling  these  doors  on 
that  week  end,  is  that  right? 

A.  During  the  week  that  they  brought  them  in, 
yes. 

Q.  And  the  prin<^ipal  bulk  were  brought  in  after 
Wednesday,  isn't  that  right? 

A.  Well,  it  was  a  continuous  process,  about  a 
load  a  day  for  five  days,  Monday,  Tuesday,  Wed- 
nesday, Thursday  and  Friday. 

Q.  And  it  was  about  the  following  Wednesday, 
then,  that  you  had  this  call  from  McLaughlin  ? 

A.  The  date  of  the  call  from  McLaughlin  is 
rather  vague.  I  couldn't  state  that  it  was  within — 
It  may  have  been  within  that  same  week,  later  that 
week,  or  the  following  week.    It  was  very  shortly 
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after  this  complaint  had  been  made  to  Miss  Meyer, 

and  it  was  the  first  contact  I  had  from  anyone, 

including   Miss   Meyer,    as   to   what   was    actually 

being  done,  I  mean  as  to  any  actual  action  on  the 

rejection. 

Q.  Now,  you  knew  that  these  doors  had  come 
some  way  through  Austin  Dodds,  didn't  you*? 

A.  I  knew  they  had  come  from  another  source 
than  Miss  Meyer. 

Q.  Wasn't  the  bill  of  lading  made  out  to  Austin 
Dodds  at  [77]  Fayetteville  or  at  Statesville,  as  you 
mention  ? 

A.     As  I  recall,  it  was  made  to  some  other  firm. 

Q.     And  you  read  that  when  you  signed  it? 

A.     Possibly  so. 

Q.  So  you  knew  at  the  time  who  this  person  was 
who  procured  the  doors'? 

A.  It  is  quite  possible  since  that  was  of  no  direct 
interest;  besides  Miss  Meyer,  you  see,  I  got  doors 
from   any  number   of   people. 

Q.  You  mean  of  no  direct  interest  because  you 
looked  to  Miss  Meyer  who  sold  you  those  doors? 

A.     I  didn't  understand. 

Q.  You  say  it  was  of  no  particular  interest  to 
you  whose  bill  was  on  this,  whose  name  was  on 
this  bill  of  lading  or  who  actually  sent  them  be- 
cause you  got  the  doors  from  Miss  Meyer? 

A.  That  is  right.  I  depended  on  her  to  buy  my 
doors  and  where  she  got  them  was  of  no  particular 
interest  to  me. 
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Q.  And  you  depended  on  her  to  make  any  ad- 
justment? 

A.  No,  I  don't  depend  on  her  for  adjustment. 
There  were  no  adjustments  before  this  time  to  be 
made. 

Q.     Never  had  any  trouble  with  doors? 

A.  Never  in  any  particle;  we  never  had  any 
trouble  in  style,  or  grade,  on  the  shipment  to  this, 
including  the  previous  car  from  Austin  Dodds. 

Q.  Which  you  knew  at  that  time  had  come  from 
Austin  Dodds,  the  [78]  same  shipper? 

A.     I  very  likely  was  aware  of  that  fact. 

Q.  Well,  now,  the  only  thing  I  want  to  get  your 
information  straight,  you  did  say,  I  think,  that  you 
got  your,  you  talked  to  Mr.  McLaughlin  about  a 
week  after  you  sent  this  wire  to  Ruth  Meyer. 

A.  My  recollection  was  that  it  was  within  a  week 
of  that  time,  not  more  than  that. 

Q.  Let's  put  it  this  way,  then:  Was  it — You 
really  became  definite  in  your  knowledge  of  what 
these  doors  consisted  of  following 

A.  On  Monday,  about  the  2nd  of  February  was 
the  first  date  that  I  saw  the  doors  and  knew 
definitely  what  was  wrong  with  them. 

Q.     Well,  you  saw  some  of  the  doors? 

A.     Yes. 

Q.  But  you  had  no  idea  that  they  all  had  splits 
in  them  like  that? 

A.     Well,   the   splits   were   not   the   basis   of   the 
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difficulty.    I  don't  maintain  that  any  but  that  one 

had  a  split  in  it. 

Q.  As  far  as  you  are  concerned,  this  may  be  the 
only  one  that  had  a  split  in  it  % 

A.     Had  a  split  panel;  that  is  quite  possible. 

Q.  Then,  as  far  as  you  are  concerned,  your  pro- 
test on  the  doors  was  that  they  were  not  F-82 
doors  % 

A.  Well,  the  grade.  The  split  panel  has  nothing 
to  do  with  the  [79]  grade.  That  split  panel  wouldn't 
be  allowed  in  there  on  a  C  grade.  That  was  a  reject 
panel.  It  had  no  business  in  any  door  under  any 
circumstance,  and  I  don't  maintain  any  of  these 
other  doors  had  it,  even  those  that  were  offered  in 
Grade  C.  That  type  panel  wouldn't  be  allowed  in 
any  grade. 

Q.     You  didn't  check  the  rest  of  the  doors  1 

A.  No.  I  just  assumed  all  the  rest  had  good 
panels  as  far  as  the  panels  were  concerned. 

Q.  All  right,  then;  these  doors,  as  far  as  your 
statement  that  they  are  typical,  you  are  leaving  out 
the  split  paneH 

A.  Yes,  that  is  true;  the  split  panel  is  not  in- 
tended to  be  part  of  the  ^ typical." 

Q.  This  door  that  you  said  you  took  out  of  your 
warehouse,  had  that  been  treated  with  Rez  ? 

A.  Neither  one,  as  far  as  I  know,  though  there 
is  a  possibility  the  standard  door  had  been  dipped 
in,  not  Rez  but  some  form  of  sealer.  We  had  some 
doors  that  were.     It  was   an   extra   charge   which 
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didn't  add  anything  to  the  door,  but  it's  like  the 
automobiles  you  bought  during  the  war,  they  added 
everything  they  could. 

Q.  Then,  in  order  not  to  take  any  more  time  on 
this,  as  I  gather,  you  sent  the  wire  on  the  4th'? 

A.     Yes. 

Q.  And  then  when  you  received  a  call  from  Mc- 
Laughlin you  had  as  of  the  time  you  talked  to 
McLaughlin  checked  the  doors  and  [80]  seen  the 
200  doors  and  they  were  all  back  in  your  ware- 
house % 

A.  I  can't  state  as  to  that  fact.  Mr.  McLaughlin 
■called  me  on  his  own  initiative,  and  when  I  talked 
to  him  I  don't  believe  I  stated  to  him  that  I  had 
seen  all  of  the  doors  and  that  I  knev/  for  a  fact  that 
they  were  all  like  that.  It  was  a  logical  assumption, 
though,  in  view  of  the  fact  that  the  men  that  I 
employed  seen  all  the  doors  and  they  told  me  they 
were  all  this  odd  type  and  that  the  grade  generally 
was  low,  but  it  was  not  a  definite  statement  on  my 
part  that  I  knew  for  a  fact  at  that  time  that  they 
were. 

Q.  You  mean  you  sent  some  employee  over  to 
see  the  customers  to  check  the  doors? 

A.  No.  You  see,  our  employees  went  to  Fayette- 
ville  and  took  the  truck  to  supervise  the  unloading, 
merely  counting  a  certain  door  of  a  certain  size. 
There  was  not  a  door  of  any  kind  in  the  car  of 
F-82. 
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Q.  Then  at  the  time  they  knew  they  were  not 
F-82?  A.     My  employees? 

Q.     Yes. 

A.  But  they  didn't  know  the  doors  were  sup- 
posed to  be  P-82.  They  were  merely  told  to  unload 
a  car  of  two-panel  doors. 

Q.     Well,  you  never  received  any  but  F-82  doors  ? 

A.  That  is  right,  but  they  wouldn't  feel  par- 
ticularly surprised  if  we  did  it.  They  had  no  reason 
to  suppose  we  wouldn't  receive  some  other  type. 
They  have  orders  for  so  many  doors  of  a  certain 
size,  [81]  two-panel,  and  that  is  what  they  filled. 

Q.  Did  you  ever  state  to  anyone  that  there  was 
about  70  per  cent  B  grade  in  this  car? 

A.  I  don't  recall.  I  would  hate  to  make  a  guess 
of  that  type  on  it  since  I  didn't  grade  them  one  by 
one.  I  don't  think  I  could  hardly  afford  to  make 
a  statement  of  that  type. 

Q.  And,  as  I  understand,  you  did  make  a  claim 
on  the  doors  on  some  damage  to  the  doors  from 
the  railroad  company  and  received  some  money  for 
that,  is  that  right? 

A.  In  view  of  the  fact  that  when  w^e  unloaded 
the  car  there  were  some  damaged  doors  in  there 
which  evidently  were  damaged  in  shipment  we  left 
those  doors  with  the  agent  with  the  instructions  or 
with  the  statement  that  there  would  be  a  claim  filed 
against  them. 

Q.     And  did  you  file  a  claim? 

A.     We  later  filed  a  claim. 
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Q.     When  did  you  file  a  ^^laim'? 

A.  Oh,  it  was  perhaps  within  a  week  of  the  time 
we  unloaded  the  car  in  Fayetteville. 

Q.     You  had  got  them  all  back  in  the  warehouse  ? 

A.  Well,  the  time  there  wouldn't  enter  into  it 
since  our  filing  of  the  claim  would  have  followed 
subsequently  whether  we  accepted  the  doors  or 
didn't.  It  would  only  seem  logical — we  couldn't 
leave  doors  at  the  railroad  that  weren't  owned  by 
anyone. 

Q.  Did  you  ever  receive  more  than  one  call  from 
Mr.  McLaughlin?  [82] 

A.  Well,  I  received  the  one  from  him  at  that 
time.    I  don't  recall  him  calling  me  any  more. 

Q.     Did  you  ever  call  him? 

A.     Not  that  I  remember. 

Q.  And  the  first  letter  to  McLaughlin  or  the 
people  that  he  worked  for  w^as  sometime  in  March, 
is  that  right? 

A.  As  I  recall,  I  wrote  a  letter  to  him  in  answer 
to — No,  I  believe  I  wrote  him  a  letter  which  his 
first  letter  answered.  I  was  becoming  rather  con- 
cerned over  the  length  of  time  that  was  passing  and 
our  not  having  heard  anything  except  indirectly 
from  Miss  Meyer  in  telephone  conversation  and  an 
occasional  paragraph  in  a  letter  concerning  other 
matters. 

Q.  In  the  meantime  you  had  written  other  letters 
to  Mever? 
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A.  Well,  naturally  on  most  every  letter  that  I 
wrote  her  or  every  phone  conversation  I  would 
make  some  mention  of  the  matter  and  ask  that  she 
do  what  she  could  to  push  it.  There  was  nothing  to 
talk  about.  There  was  a  rejected  bat-ch  of  doors 
and  we  wanted  to  know  what  w^as  going  to  be  done 
on  it.  You  see,  we  were  out  the  money  on  the  doors. 
That  was  our  concern.  We  had  doors  that  were 
worthless  to  us  and  the  money  was  paid.  We  were 
not  in  a  very  good  spot. 

Q.  I  would  like  to  hand  you  Defendants'  Exhibit 
M,  and  at  the  same  time  may  I  have  the  Bailiff 
hand  these  other  exhibits.  Defendants'  Exhibits  N 
and  O.  Calling  your  attention  to  Defendants'  Ex- 
hibit M,  is  that  a  letter  from  you  to  Ruth  Meyer? 

A.    Yes. 

Q.  Now,  calling  your  attention  to  Defendants' 
Exhibit  N,  is  that  a  letter  from  Meyer  to  you? 

A.     Yes. 

Q.  Now,  to  Defendants'  letter  O,  is  that  a  letter 
from  you  to  Meyer  ?  A.    Yes. 

Q.  That  is  all  on  those.  I  wanted  to  identify 
those  in  the  record. 

Now,  there  seems  to  be  a  little  misunderstand- 
ing between  a  broker  and  a  wholesaler.  Do  you 
have  any  conception, — or,  I  will  put  it  this  way — 
will  you  please  tell  us  what  you  consider  the  posi- 
tion of  a  wholesale  lumber  dealer  to  be  under  the 
custom  and  usage  of  the  lumber  trade  and  the  door 
trade. 
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A.     You  mean  someone  in  Miss  Meyer's  position? 

Q.  Someone  that  is  called  a  wholesale  lumber 
dealer. 

A.  Well,  of  course,  my  idea  of  it  would  be  maybe 
incorrect  in  that.  I  am  not  too  closely  allied  with 
that  phase  of  the  business ;  however,  my  conception 
of  it  is  that  they  are  a  person  who  receives  offers  of 
materials  of  different  types  in  carload  quantities, 
of  course,  and  in  turn  offers  those  commodities  to 
some  source  that  she  knows  of,  or  that  the  person 
knows  of,  that  might  possibly  use  that;  in  other 
words,  maybe  she  is  offered  in  this  instance  a  car 
of  doors  and  she  knows  of  our  [84]  account  or  sev- 
eral of  us  that  use  doors  and  she  offered  them  to  us. 
That  is  what  happened  in  this  case. 

Q.  Then  your  understanding  of  a  wholesale  lum- 
ber dealer  is  purely  an  intermediary  bringing  two 
people  together? 

A.  They  don't  bring  them  together  as  a  general 
thing. 

Q.     In  buying  and  selling  ? 

A.  They  go  to  great  pains  to  see  they  don't  get 
together ;  however,  they  do  serve  as  an  intermediary 
and  do  keep  the  two  parties  secret  from  each  other 
if  it  is  possible. 

Q.  As  a  matter  of  fact,  on  that  point  isn't  it 
your  experience  that  after  a  wholesaler  has  dealt 
with  other  persons  in  the  business  for  a  while  that 
then  they  begin  to  have  faith  and  trust  in  them  and 
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they  don't  mind  telling  tliem  who  their  sources  of 

purchase  or  supply  are^ 

A.  I  suppose  that  would  vary  with  the  indi- 
vidual, how  trusting  he  was,  how  much  he  knew 
about  human  nature. 

Q.  Well,  now,  you  wouldn't  be  surprised  in  this 
situation  with  Ruth  Meyer  being  a  wholesale  lumber 
dealer,  or  whatever  you  consider  her  to  be,  that  a 
number  of  people  who  sold  to  her  would  know  who 
her  customer  was,  would  you"? 

A.  I  suppose  they  could  find  out  in  the  due 
course  of  time  through  some  means  or  other.  I  don't 
believe  she  would  tell  them  of  her  own  volition, 
maybe. 

Q.  Well,  to  make  very  clear  your  conception  of 
a  wholesale  lumber  dealer — because  we  feel  it  is 
important  to  us — assume  [85]  that  you  were  a 
wholesale  lumber  dealer  in  the  situation  of  Ruth 
Meyer  or  a  wholesaler  under  the  customs  and 
usages  of  the  trade,  and  you  purchased  lumber  from 
another  wholesaler  and  then  you  sold  that  lumber 
to  a  customer,  would  you  consider  that  you  were 
thereby  involving  the  customer  in  any  contractual 
relationship  with  the  one  you  purchased  your  goods 
from? 

Mr.  Prendergast:  I  object  to  that  question.  It 
is  calling  for  a  conclusion  of  the  witness  on  a  ques- 
tion of  law. 

The  Court:     Sustained. 

Q.     (By  Mr.  Darling)  :     Now,  do  I  understand 
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your  interpretation  of  the  position  of  a  wholesale 
lumber  dealer  as  far  as  usages  and  custom  in  the 
trade  are  concerned,  that  that  wholesale  lumber 
dealer  is  in  the  iDosition  as  you  have  testified  to 
of  a  broker  or  merely  an  agent  for,  or  customer • 

Mr.  Prendergast :  If  your  Honor  please,  I  object 
to  that.  That  calls  for  a  conclusion  of  a  point  of 
law. 

The  Court:     Sustained. 

Q.  (By  Mr.  Darling)  :  Now,  there  has  been  con- 
siderable talk  about  this  $300  that  Kuth  Meyer  was 
to  give  to  you  as  part  of  this  settlement  in  June 
that  was  offered  by  that  letter  of  Jime  25th;  you 
recall  that^ 

i.     I  recall  the  letter  stating  she  was  going  to. 

•^c^.  Now,  when  you  were  out  here  in  October  of 
1948  was  Ruth  Meyer  present  at  any  of  the  meetings 
that  you  had  with  Mr.  Whitehouse  ?  [86] 

A.  She  was  present  at  the  first  of  the  three  meet- 
mgs,  yes. 

Q.  At  that  meeting  do  you  recall  that  Mr.  White- 
louse  asked  Ruth  Meyer  if  she  had  paid  you  $300? 

A.     I  don't  re<^all  the  subject  being  discussed. 

<^.  Now,  I  believe  you  stated  in  your  testimony 
with  reference  to  this  letter  of  September  23rd, 
1948,  written  to  you  under  the  name  Interstate 
Lumber  Sales  by  Mr.  Whitehouse,  that  following 
ohe  receipt  of  that  letter  you  stated  that  you  knew 
".hat  they  would  do  no  more,  that  that  is  all  they 
were  willing  to  do. 
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A.  Well,  that,  of  course,  was  an  assumption  on 
my  part  based  on  what  had  been  said  at  that  time, 
[n  fact,  I  am  not  certain  but  what  the  letter  at 
least  intimated  that,  if  not  stating  it  outright,  that 
that  is  all  they  could  do.  I  assumed  they  meant 
what  they  said.  He  left  me  feeling  as  if  he  had  no 
intention  of  making  any  further  effort  in  the 
matter. 

Q.  And  he  sent  you  the  check  on  the  condition 
you  accepted  the  check,  and  that  was  all  "^ 

A.  He  sent  the  check  back.  He  didn't  state  any 
•conditions,  as  I  recall,  in  that  second  letter.  He 
merely  returned  the  check  which  I  had  already 
rejected  once. 

Q.  Now,  wasn't  there  a  difference  in  the  way 
the  check  was  sent  the  two  times'? 

A.     Not  that  I  recall. 

Q.  Do  you  recall  the  language  of  the  first  letter 
of  June  25th,  1948,  in  which  it  was  said  that  this 
was  settlement  and  hoped  [87]  that  you  were  satis- 
fied, and  you  would  get  another  $300  from  Meyer? 

A.  Well,  I  would  have  to  read  the  letter  to  re- 
fresh my  memory  so  that  the  letter  would  indicate 
all  that. 

The  Court:  What  is  the  difference?  What  is 
the  significance? 

Mr.  Darling:     Pardon? 

The  Court:     What  is  the  difference? 

Mr.  Darling:     In  the  two  letters? 

The   Court:     Yes. 
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Mr.  Darling:  The  position  of  ourselves  is  that 
there  wasn't  any  condition  attached  to  the  letter  of 
June  25th  but  there  was  a  condition  attached  to  the 
letter  of  September  23rd. 

A.     What  was  that  condition "? 

Q.  (By  Mr.  Darling)  :  As  I  gather,  that  as 
you  have  already  told  us,  that  the  condition  was 
that  this  check  was  being  sent  and  that  was  all  they 
would  do  and  that  if  you  wanted  to  take  this  check 
then  it  was  all  over  with. 

A.     Well,  I  didn't  take  the  check,  of  course. 

Q.    You  kept  it,  though. 

A.  Well,  it  remained  in  my  possession  to  avoid 
wearing  the  thing  out.  It  was  getting  rather  fragile. 

Q.     And  you  have  retained  the  check  ? 

A.  It  was  my  intention  in  seeing  that  it  stuck 
this  time.   I  tried  mailing  and  it  didn't  stick. 

Q.    Did  you  hand  it [88] 

A.     No,  I  wasn't  given  an  opportunity. 

Q.     Not  even  in  the  three  times'? 

A.  No,  Vv-e  never  got  around  to  that  point.  We 
never  did  get  in  the  discussion  that  far.  It  became 
evident  long  before  we  got  to  that  place  that  there 
w^as  nothing,  that  the  defendant  had  no  intention  of 
making  any  effort  to  give  us  any  relief  whatsoever, 
and  rather  than  hand  him  the  check  I  turned  it 
over  to  an  attorney  along  with  the  other  file  to  do 
with  what  was  saw  fit,  whatever  was  logical.  You 
see,  I  didn't  know  of  the  legal  implications.  I  think 
the  defendant  knew  that  his  check  was  available 
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to  him  on  request  at  any  time,  that  it  had  been 
rejected.  I  don't  think  there  was  any  doubt  in  his 
mind  about  that,  as  far  as  his  getting  it.  He  had 
merely  to  say,  ^^Well,  may  I  have  my  check  T'  It 
hadn't  been  cashed,  he  was  not  out  his  money.  I 
was  the  one  that  was  out  the  money. 

Q.  If  I  recall  correctly,  you  said  that  shortly 
after  receiving  that  letter  of  June  25,  1948,  in  which 
this  $615  was  sent  together  with  the  statement  that 
$300  would  be  sent,  as  they  understood,  from  Ruth 
Meyer,  that  you  called  Ruth  Meyer  and  told  her 
that  it  wasn't  satisfactory'? 

A.  Well,  it  so  happens  that  Ruth  had  called  me 
on  another  matter  within  a  very  short  time,  less 
than  a  week,  a  matter  of  a  day  or  two.  And  in 
the  conversation  I  told  her  that  I  had  received  this 
check  and  that  it  was  entirely  unsatisfactory  as  far 
as  covering  the  loss  that  we  would  sustain  if  we 
accepted  [89]  the  doors  with  that  check,  to  make 
them  right  to  get  us  our  money  back ;  and  she  was 
going  to  take  the  matter  up  further  with  them,  tell- 
ing them  that  it  was  unsatisfactory,  and  in  the 
meantime  suggested  that  I  make  an  effort  to  sell 
the  doors,  offering  them  at  a  reduced  price  based 
on  the  amount  that  this  check  represented  per 
door,  which  as  I  recall  was  60  or  61  cents  per  door. 

Q.  Why  didn't  you  call  the  Interstate  Lumber 
Sales  or  Mr.  Whitehouse  or  Mr.  McLaughlin  that 
you  had  been  talking  to  and  had  had  letters  with "? 

A.     I  had  never  called  him  on  the  matter  directly. 
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and  at  this  stage — This  was  about  five  months  after 
the  thing  had  happened — the  necessity  for  making 
a  phone  call  about  the  matter  at  that  stage  of  the 
game  seemed  a  little  far-fetched,  and  I  had  still — 
it  was  much  simpler  to  tell  him ;  she  was  right  here 
in  the  same  state ;  she  had  conversations  with  him,  I 
presume,  right  along  and  could  tell  them  in  turn 
that  it  was  unacceptable. 

Q.  You  mean  you  had  been  considering  her  as 
the  intermediary  between  you  and  Whitehouse? 

A.     In  the  settlement? 

Q.     Yes. 

A.  Well,  hardly,  because  they  had  contacted  me 
directly.  They  had  by-passed  her  so  often 

Q.  Well,  then,  why  didn't  you  contact  them  di- 
rectly ^90] 

A.  Well,  I  hardly  can  tell  you  w^hy  I  didn't.  Why 
should  I  have*? 

Q.  Well,  it  just  seems  a  little  strange  to  me  that 
you  at  one  time  rely  on  the  fact  that  they  dealt 
with  you  directly  and  then  at  the  next  moment  you 
rely  on  them  talking  to  Ruth  Meyer  and  having  her 
contact  them,  and  then  the  next  moment  you  say, 
*^Well,  Ruth  Meyer  didn't  have  anything  to  do  as 
far  as  I  was  concerned  with  working  out  this  settle- 
ment." 

A.  Miss  Meyer  had  been  passing  along  informa- 
tion from  me  to  them  on  a  settlement  for  the  han- 
dling of  this  disagreement  on  the  doors  for  the  pur- 
pose of  acquainting  her  with  what  was  going  on. 
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In  some  instances  we  by-passed  her  like  when  Mr. 
McLaughlin  called  me.  He  called  me  directly.  He 
didn't  call  her  and  have  her  call  me.  It  was  for 
the  sake  of  finding  out  first-hand  just  what  the 
trouble  was. 

Q.  But  you  did  know  that  she  had  been  passing 
on  information  that  she  got  from  you  to  the  de- 
fendants in  this  case  *? 

A.  Oh,  we  purchased  the  doors  through  her  and 
it  seemed  logical  to  keep  her  informed  of  what  was 
going  on  even  though  they  had  taken  the  matter  out 
of  her  hands,  and  quite  often  something  happened 
between  Interstate  and  us  that  I  would  later  write 
her  or  tell  her  on  the  phone  what  happened.  She 
wasn't  acted  through  directly,  but  I  made  an  effort 
to  keep  her  informed. 

Q.  As  I  understand  your  comment,  you  recog- 
nized that  the  information  she  would  get  from  you 
she  would  pass  on  to  them*?  [91] 

A.  It  would  seem  logical.  She  would  tell  them 
since  she  was  interested  indirectly  at  least  in  see- 
ing the  matter  settled.  She  wanted  to  continue  to 
sell  us  doors  and  naturally  she  didn't  want  any- 
thing like  this  hanging  open  unsettled. 

Q.  That  is  right,  and  you  recognized  her  as  a 
funnel,  a  channel  of  information,  or  a  funnel 
through  which  information  went  to  them? 

A.  No.  I  recognized  the  importance  of  keeping 
her  informed  of  what  was  done  between  them  and 
us  purely  as  information  as  to  what  was  going  on. 
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Q.     Assuming  that  she  would  pass  it  on  to  them? 

A.  In  most  cases  it  was  a  direct  thing,  because 
she  had  to  be  told  on  the  side.  In  this  particular 
instance  I  had  been  instructed,  as  I  recall,  by  Mr. 
McLaughlin  in  the  first  conversation  to  make  an 
effort  to  move  the  doors  for  them;  in  other  words, 
to  move  the  doors  in  their  behalf,  I  assumed.  I  had 
no  reason  to  try  to  move  them  on  my  behalf;  they 
w^eren't  my  doors. 

Q.  Were  you  considering  Ruth  Meyer  as  their 
agent  in  this  connection? 

A.     As  their  agent? 

Q.     Yes. 

A.  I  am  talking  about  what  Mr.  McLaughlin  told 
me  direct. 

Q.  You  say  Mr.  McLaughlin  told  you  to  go  ahead 
and  move  the  doors  on  behalf  of  Interstate  Lum- 
ber Sales  or  Mr.  Whitehouse?  A.    Yes.  [92] 

Q.  And  you  continued  to  talk  with  Miss  Meyer 
and  send  information  to  her  and  rely  on  her  to  pass 
it  on  and  to  deal  with  Interstate  Lumber  Sales. 
Were  you  then  considering  her  as  the  agent  of  In- 
terstate Lumber  Sales? 

A.  You  see,  as  far  as  considering  who  was  whose 
agent  never  entered  my  mind.  I  was  making  an 
effort  to  be  as  cooperative  as  possible  under  an  ex- 
tremely unsatisfactory  set  of  circumstances  brought 
about  through  no  fault  of  my  own,  and  it  was  sug- 
gested to  me  by  Mr.  McLaughlin  that  I  make  an 
effort  to 

The  Court :     Whose  agent  do  you  think  she  was  ? 
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Mr.  Darling :     If  she  was  an  agent. 

The  Court:  She  put  ^^ Agent"  on  her  letterhead- 
Mr.  Darling :     Our  position  would  be 

The  Court:  I  didn't  ask  the  question  I  intended. 
Whose  agent  do  you  think  she  thought  she  was*? 

Mr.  Darling:  If  anybody's,  Mr.  Barger 's,  the 
plaintiff  in  this  case. 

The  Court:     Well,  that  is  their  theory. 

Mr.  Darling:  That  is  their  theory,  but  he  is 
adopting  a  position  with  reference  to  all  of  these 
matters  that  she  had  no  connection  with  them,  no 
agency. 

The  Court:  What  explanation  do  you  have  of 
putting  ^^ Agent"  on  there "?  I  never  saw  that  before. 

Mr.  Darling:  We  have  no  explanation.  As  a 
matter  of  fact,  it  is  such  an  unusual  thing  that  our 
witnesses  will  testify  they  [93]  never  even  noticed 
it  because  they  had  dealings  before  and  dealings 
after  and  never  was  the  word  ^^ Agent" 

The  Court:  How  many  documents  did  she  put 
^^ Agent"  on'?    I  have  seen  one. 

Mr.  Darling :  That  is  the  only  document  in  which 
she  said  ^' Agent"  within  the  knowledge  of  our- 
selves. 

The  Court:  How  many  documents  in  this  trans- 
action did  she  put  the  word  ^' Agent"  on? 

Mr.  Darling:     One. 

The  Court:     What  is  that? 

Mr.  Darling:  That  is  the  purchase  order  which 
confirmed  the  actual  oral  order  which  had  been 
given  over  the  phone. 
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The  Court :     Purchase  order  addressed  to  whom  ? 

Mr.  Darling:  Addressed  to  Austin  Dodds,  In- 
terstate Lumber  Sales. 

The  Court :  Is  Ruth  Meyer  supposed  to  be  dead, 
Mr.  Prendergast? 

Mr.  Prendergast:  Your  Honor,  you  probably 
read  in  the  press  the  other  day 

The  Court:  I  am  asking  if  she  is  supposed  to 
be  dead. 

Mr.  Prendergast :  The  Circuit  Court  of  the  State 
of  Oregon  says  under  the  statute  she  is  an  absentee 
and  are  considering  her  to  be  dead  in  the  presence 
of  dire  peril.  That  is  all  they  know.  The  U.  S. 
Army  Air  Forces  says  the  plane  has  crashed  eleven 
miles  north  of  Shasta  and  two  miles  east  of  the 
highway,  [94]  and  that  is  all. 

The  Court :     Whom  was  she  flying  with  ? 

Mr.  Prendergast:  She  was  flying  with  a  P.  D. 
Starr.  They  flew  to  Salem  and  gassed  up,  took 
off  from  Salem  intending  to  stop  at  Klamath  Palls, 
Sacramento,  Oakland  and  Southgate,  California, — 
that  is  Los  Angeles. 

The  Court:     A  business  trip? 

Mr.  Prendergast:  A  business  trip,  yes.  The  P.  I). 
Starr  Lumber  Company  had  the  same  situation  on 
it  and  took  her  down  there  for  the  purpose  of 
straightening  out  fifteen  cars  of  material  they  had 
bought  through  her  here  in  Portland,  and  she  left 
liere  for  that  purpose  and  nobody  has  seen  or  heard 
from  her  since.  The  P.  D.  Starr  Lumber  Company 
is  in  the  hands  of  a  receiver  in  Los  Angeles. 
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The  Court :     All  right. 

Q.  (By  Mr.  Darling)  :  You  say  that  following 
July,  between  July  and  September,  you  made  some 
efforts  to  sell  these  doors.  What  did  those  efforts  con- 
sist of? 

A.  They  consisted  of  offering  to  our  trade ;  that 
is,  the  retail  lumber  dealers  that  we  contacted,  of- 
fering these  doors  we  presumed  in  behalf  of  the 
gentlemen  that  still  ow^ned  them. 

Q.  Did  you  rent  a  warehouse  in  another  city  or 
another  locality?  A.     No. 

Q.     Did  you  hire  anybody  in  another  locality  ? 

A.  Well,  our  salesmen — one  is  in  Durham  and 
there  is  one  in  [95]  Statesville — that  travel  the  State 
generally  and  regularly,  they  were  instructed  to  of- 
fer these  doors  at  our  cost  minus  the  presumable  al- 
lowance that  we  were  going  to  receive  which  w^ould, 
if  they  had  sold  any,  would  have  let  us  out  whole ;  in 
other  words,  we  would  have  recovered  for  the  ow^ner 
the  full  amount  that  he  had  in  the  doors  in  view 
of  this  proposed  settlement.  It  was  done  in  an  ef- 
fort to  further  the  cause  of  the  shipper. 

Q.  You  did  that  in  response  to  Ruth  Meyer's 
suggestion  to  go  ahead  and  try  to  sell  them  ? 

A.  We  presumed  on  further  urging  from  Inter- 
state, since  Mr.  McLaughlin  had  first  urged  us  to, 
we  presumed  that  he  had  also  urged  Ruth  to  have  us 
continue  our  efforts. 

Q.  So  you  were  really  doing  it  on  reliance  on 
w^hat  Ruth  told  you,  based  on  the  assumption  or 
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presumption,  as  you  say,  that  Ruth  Meyer  had  been 

told  to  tell  you  that? 

A.  Well,  only  indirectly.  We  did  it  on  the  basis 
of  the  assumption — she  stated  that  we  should  con- 
tinue to  try  on  the  basis, — but  the  fact  that  we  did 
was  based  on  the  fact  that  Mr.  McLaughlin  had 
originally  suggested  that  we  do  it  and  that  we  saw 
that  it  could  possibly  be  no  harm  to  the  shipper. 

Q.  In  that  original  oral,  in  that  phone  conver- 
sation that  you  mentioned  some  time  back  in  Jan- 
uary? 

A.     No,  there  is  no  written  instructions. 

Q.     Is  that  what  you  were  relying  on  ?  [96] 

A.  There  were  no  written  instructions,  no  writ- 
ten instructions. 

The  Court:  The  shipper  was  Grant  in  Cali- 
fornia ? 

A.  Well,  we  didn't  know  that  at  the  time.  We 
were  considering  Mr.  Dodds,  Austin  Dodds,  this 
other  outfit,  as  the  shipper. 

Q.  (By  Mr.  Darling)  :  Would  there  be  any 
more  reason  for  you  to  assume  that  Austin  Dodds 
was  liable  to  you  than  there  would  be  for  you  to 
assume  Ruth  Meyer  was  liable  ? 

Mr.  Prendergast:  If  the  Court  please,  I  object  to 
the  question. 

The  Court:     Sustained. 

Q.  (By  Mr.  Darling)  :  You  did  know^  after  the 
receipt  of  this  letter  of  June  25  that  the  defend- 
ants in  this  case  had  gone  down  and  made  a  settle- 
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ment  as  far  as  they  could  make  it  with  the  manu- 
facturer, didn't  you"? 

A.  They  stated  in  their  letter  they  had.  Of 
course,  I  had  no  way  of  knowing  what  they  had 
done.   Maybe  it  was  true;  maybe  not. 

Q.  Then  you  had  sold  70-some  doors  to  this 
contractor?  A.     I  had  sold  the  entire  car. 

Q.     I  mean,  you  left  70-some  doors? 

A.     One  person. 

The  Court:  Wind  this  up.  You  said  you  only 
had  one  more  question. 

Mr.  Darling :     All  right.  Excuse  me. 

The  Court:     Do  you  have  any  redirect?  [97] 

■5f  4f  ^ 

Mr.  Darling :     Call  Mr.  Forrest  Hayworth.  [103] 

FORREST  HAYWORTH 

was  thereupon  produced  as  a  witness  in  behalf 
of  Defendants  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Darling: 

Q.     Your  name  is  Forrest  Hayworth? 


A 

Q 

A 

Q 

A 

Q 


Right. 

And  by  whom  are  you  employed  ? 

Booth-Kelly  Lumber  Company. 

How  long  have  you  been  in  their  employ? 

Oh,  been  with  them  since  '31. 

How  many  years  have  you  been  in  the  lumber 


business?  A.     Since  1908. 
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Q.  During  that  time  have  you  become  acquainted 
with  wholesale  lumber  dealers  as  they  operate  in 
this  area?  A.     Yes,  sir. 

Q.  Do  you  know  the  usages  and  customs  of  the 
wholesale  lumber  dealers'  business? 

A.     I  have  my  idea  of  it. 

Q.  You  gained  that  from  your  experience,  your 
ow^n  personal  experience  in  the  lumber  business  ? 

A.     That  is  right. 
I     Q.     What  is  the  meaning  of  a  wholesale  lumber 
dealer  under  the  usages  and  customs  of  the  trade 
as  you  know  it? 

Mr.  Prendergast:  If  the  Court  please,  I  object 
to  that  as  [104]  incompetent,  irrelevant  and  wholly 
immaterial  to  any  issue  in  this  case. 

The  Court :     He  may  answer. 

A.     Will  you  repeat  the  question? 

(Last  question  read.) 

A.  Well,  a  wholesaler  as  it  works  here  in  the 
Northwest  is  a  man  or  a  firm  in  the  business  of 
buying  and  selling  lumber  and  other  wood  prod- 
ucts such  as  piling,  shingles  and  that  sort  of  thing. 
From  my  angle,  selling  them,  he  has  to  be  a  man 
that  has  some  financial  stability  so  that  I  have  some 
expectation  of  getting  my  money  after  I  ship  it. 
Does  that  answer  your  question? 

Q.  (By  Mr.  Darling)  :  Now,  is  there  any  such 
teiTn  in  the  lumber  business  as  a  'dumber  broker"? 

A.    Yes. 
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Q.  What  is  the  distinction,  if  you  know,  accord- 
ing to  the  usages  and  custom'? 

A.  Well,  I  hear  wholesalers  and  brokers  in  the 
same  firm  being  called  wholesalers  and  brokers. 

Q.  A  distinction  in  the  nature  of  the  way  they 
perform  their  business? 

A.     Not  to  m}^  knowledge. 

Q.  Now,  is  there  any  use  of  the  term  '*  commis- 
sion man"?  A.     Yes,  sir. 

Q.  Is  there  any  distinction  between  that  and  a 
wholesale  lumber  [105]  dealer  as  you  know  the  term 
under  the  usages  of  the  trade? 

A.  Well,  a  wholesaler  buys  lumber  for  himself. 
A  commission  man  buys  lumber  for  somebody  else 
or  sells  it  for  somebody  else. 

Mr.  Darling:     That  is  all. 

Cross-Examination 

By  Mr.  Prendergast : 

Q.  A  wholesaler  then  would  have  a  stock  of 
merchandise  ?  A.     No. 

Q.  He  buys  it  for  himself  and  hasn't  sold  it; 
what  would  he  do  with  it  ? 

A.     He  puts  it  in  transit  and  sells  it  in  transit. 

Q.  Suppose  he  doesn't  sell  it  in  transit;  it  would 
be  his  property? 

A.     His  property  as  far  as  I  am  concerned. 

Q.  Then  you  say  a  w^holesaler  in  the  lumber 
business  in  the  Northwest  would  not  have  yards? 

A.     I  wouldn't  say. 
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Q.     Would  you  say  that?  A.     No. 

Q.     Some  of  them  do  have  yards? 

A.     That  is  right. 

Q.  So  a  lumber  company  that  holds  itself  out 
as  a  wholesaler  and  buying  for  themselves  would 
have  a  stock  of  merchandise,  would  they  not  ?  [106] 

A.     Sometimes.    Most  of  them  do  not,  however. 

Q.  And  a  person  who  has  an  office  with  telephone 
and  teletype  and  no  yard  or  anything  is  called  what 
in  the  lumber  business  ?  A.     Wholesaler. 

Q.     Called  a  wholesaler  ?  A.     Yes. 

Q.  Called  the  same  thing;  there  is  no  differ- 
ence? A.     That  is  right. 

Q.  And  the  only  difference  between  a  commission 
man  and  a  broker  or  wholesaler  is  that  the  whole- 
saler has  financial  stability? 

A.    Well,  not  exactly. 

Q.  Well,  that  is  what  you  said  on  direct  ex- 
amination. 

A.  No.  I  said  the  commission  man  buys  for 
someone  else,  the  wholesaler  buys  for  himself. 

Q.  All  right,  now;  the  commission  man  doesn't 
have  any  financial  stability  then? 

A.     He  might  have. 

Q.  Well,  you  said  in  looking  to  a  wholesaler  you 
would  look  to  see  whether  he  had  financial  stability 
to  find  out  whether  he  was  a  wholesaler  or  not. 

A.  No.  I  said  I  looked  at  the  financial  sta- 
bility standpoint  in  order  to  be  sure  I  get  my  money. 

Q.  Now,  do  all  commission  men  disclose  the 
sources  of  their  supplies?  [107] 
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A.     How  is  that  ? 

Q.  Do  all  conamission  men  disclose  the  source  of 
their  purchases  at  all  times  ? 

A.  Well,  we  sometimes  sell  through  commission 
men,  and  in  that  event  w^e  invoice  the  commission 
man's  customer  and  pay  the  commission  man  after 
we  are  paid. 

Q.  I  am  not  asking  you  that;  I  am  asking  the 
general  practice.  A.     That  is  my  practice. 

Q.     You  don't  know  the  practice  of  others? 

A.     I  have  been  at  it  for  a  good  many  years. 

Q.  All  right;  we  will  take  one  of  these  offices 
in  the  Dekum  Building,  Davis  Building,  Henry 
Building,  that  have  on  the  door  ^'Lumber  Broker" 
and  they  send  out  on  the  teletype  an  offering  to  300 
customers.  We  have  one  carload  of  dimension  fir 
green  offered  for  sale  at  so  much  per  thousand  and 
give  the  dimensions.  Now,  what  are  they;  are  they 
brokers  or  wholesalers? 

A.  From  your  statement  there  I  couldn't  decide 
which  he  is.  He  might  be  either  one. 

Q.  That  is  right.  As  a  matter  of  fact,  that  is 
the  way  most  of  them  did  business  during  the  war 
years ;  they  made  an  offering  to  everyone  that  they 
have  available  and  two  or  three  brokers  might 
offer  the  same  material,  isn't  that  a  fact? 

A.     I  couldn't  say. 

Q.    You  know  that  as  a  fact? 

A.     Well,  I  doubt  that.  [108] 

Q.     Did  you  ever  have  any  business  with  Ruth 
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Meyer?  A.     No,  sir. 

Q.     Did  you  ever  know  her? 

A.     I  don't  think  so. 

Q.     Do  you  have  a  yard  ? 

A.    We  have  sawmills  only. 

Q.     You  have  no  yards?  A.     No. 

Q.     So  you  just  saw.   Now,  how  do  you  sell? 

A.     We  sell  to  wholesalers  and  retailers  and  in- 
dustrials. 

Q.     Do  you  sell  through  commission  men  at  all? 

A.     Yes,  sir. 

Q.     And  where  are  your  sawmills? 

A.     One  is  at  Springfield,  Oregon,  and  one  is  at 
Row  River,  Oregon. 

Q.     Did  you  ever  sell  to  the  Austin  Dodds  Lum- 
ber Company?  A.     We  have. 

Q.     And  in  that  particular  case  you  sold  right 
to  the  Austin  Dodds  Lrnnber  Company  ? 

A.     Right. 

Q.     They  were  not  commission  men? 

A.     No. 

Q.     They  were  actual  wholesalers;  they  sold 

A.    Yes. 

Q.     They  have  a  yard?  [109] 

A.     I  don't  know  whether  they  have  a  yard.    I 
doubt  that. 

Q.     You    are    sure    they    never    had    lumber    in 
storage  ? 

A.     I  didn't  say  that.    I  say  I  never  knew  of  a 
yard. 
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Q.     Do  you  know  Austin  Dodds  *?  A.    Yes. 

Q.  Do  you  do  business  with  Whitehouse,  now 
Interstate  Lumber  Sales'?  A.     Occasionally. 

Q.     How  recently? 

A.     Probably  within  the  last  year. 

Mr.  Prendergast :     That  is  all. 

The  Court :     Call  another  witness. 

(Witness  excused.) 

Mr.  Darling:     Call  Mr.  Brackensick. 

The  Court :  You  can  give  me  all  the  definitions 
you  want  to.  Just  go  to  an  old  NRA  code  and  try 
to  figure  out  a  label  and  you  will  get  about  the 
same  place  you  are  with  me  to  justify  a  definition. 
Or,  better,  get  the  OPA  regulations  which  sought 
to  define  who  was  a  broker  and  who  w^as  a  whole- 
saler. [110] 

R.  H.  BRACKENSICK 

was  thereupon  produced  as  a  witness  in  behalf 
of  Defendants  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Darling: 

Q.    Your  name  is  R.  H.  Brackensick? 

A.     Yes,  sir. 

Q.     And  what  is  your  business? 

A.     I  am  in  the  lumber  business. 

Q.  And,  just  definitely,  particularly,  more  par- 
ticularly what  branch  of  the  lumber  business? 
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A.  I  am  in  both  the  wholesale  and  the  retail  at 
the  present  time. 

Q.  Now,  have  you  been  in  the  wholesaling  of 
lumber,  doors,  including  doors  primarily?  In  other 
words,  what  I  am  saying  is,  is  this  retail  a  recent 
addition?  A.     What  was  the  last  part? 

Q.  Was  the  retail  business  a  recent  addition  to 
your  business? 

A.  Yes,  sir,  more  so  than  it  had  been  previous 
to  the  beginning  of  this  year. 

Q.  How  long  have  you  been  in  the  wholesaling 
of  lumber  and  doors  ? 

A.     Well,  since  about  the  beginning  of  1946. 

Q.     In  what  area  ? 
■      A.     In  Vancouver,  Washington.  [Ill] 
"      Q.     Now,  in  the  year  1947  what  was  the  approxi- 
mate extent  of  wholesaling  business  that  you  did 
in  lumber  and  doors  in  the  amount  of  money? 

A.  Well,  that  would  include  lumber,  doors  and 
plywood,  principally  doors  and  plywood,  and  I'd 
say  in  1947  approximately  a  half  a  million  dollars. 

Q.     And  in  1948? 

A.  Approximately  $250,000,  a  quarter  of  a  mil- 
lion. 

Q.  That  is  the  volume  of  the  business  that  you 
transacted?  A.     That  is  right. 

Q.  Was  that  principally  plywood  and  doors, 
also? 

A.  Yes,  principally  plywood  and  doors.  There 
are  some  lumber  items  in  there. 
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Q.  Now,  just  tell  the  Court  how  you  conducted 
this  wholesaling  business  with  reference  to  whether 
you  buy  outright  and  sell  or  how  you  do  it. 

Mr.  Prendergast:  If  the  Court  please,  I  object 
as  it  is  incompetent,  immaterial  and 

The  Court:  I  don't  see  your  point.  Admitted 
subject  to  objection.  Go  ahead  and  tell  how  you 
run  the  business. 

A.  I  bought  merchandise  in  either  carload  or 
truckload  quantities  from  jobbers,  wholesalers  or 
manufacturers. 

The  Court:  Bought  it  wherever  you  could  get 
it,  didn't  you? 

A.  That  is  right,  wherever  possible  to  obtain 
it.  And  at  times  I  shipped  cars  direct  from  the 
mills  and  at  times  I  loaded  cars,  [112]  gathering 
the  merchandise  from  various  points.  I  assumed 
the  liability,  paid  for  the  cars  and  sold  them  to 
either  brokers,  commission  men,  wholesalers  or  di- 
rectly to  the  firms  that  made  requests  for  those 
particular  items  of  merchandise. 

Q.  (By  Mr.  Darling)  :  Would  you  know  the  na- 
ture of  the  person  you  sold  it  to  at  the  time  you 
sold  them  *?  A.     Would  I  know  the  nature 

Q.  Whether  they  were  wholesalers  or  commis- 
sion men?  A.     Not  necessarily. 

Q.  Did  you  ever  deal  with  Ruth  Meyer;  did  you 
know  her?  A.    Yes. 

Q.  Do  you  know  the  nature  of  the  business  that 
she  conducted? 
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A.  Well,  she,  so  far  as  I  was  concerned,  she 
paid  me  for  what  she  purchased  from  me  and  I 
wasn't  particularly  interested  whom  she  sold  it  to. 

Q.  Did  you  ever  see  the  word  '^ Agent"  on  any 
of  the  purchase  orders  that  you  received  from  her  ? 

A.     No,  sir,  I  did  not. 

Q.  Do  you  know  whether  or  not  any  of  the  doors 
or  other  material  that  you  sold  to  her  ever  went 
to  Barger  Millwork?  A.     Yes,  sir,  I  do. 

Q.  In  other  words,  were  there  one  or  more  than 
such  transactions  during  the  years  '47  and  '48? 

A.  Within  the  two  years  I  would  say  there  were 
more  than  one. 

Q.  In  other  words,  you  knew  that  Barger  was 
one  of  Meyer's  [113]  customers?  A.     Yes,  sir. 

Q.  Now,  during  the  time  of  your  being  engaged 
in  this  business  did  you  keep  acquainted  with  the 
market  prices  for  doors  ? 

A.     Yes,  sir,  very  definitely. 

Q.     Do  you  know  what  an  F-82  door  is? 

A.     Yes,  sir. 

Q.  Does  it  have  certain  standard  specifications 
set  down  by  the  Fir  Door  Institute? 

A.    Yes,  sir. 

Q.  Now,  did  you  ever  deal  in  any  doors  that  were 
not  F-82  doors?  A.    Yes,  sir. 

Q.  Would  you  tell  us  the  condition  of  the  mar- 
ket in  January  of  1948  with  reference  to  whether 
doors  were  scarce,  hard  to  get,  the  type  of  doors 
that  were  on  the  market? 
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A.  Doors  were  very  scarce  and  very  difficult  to 
obtain  all  during  1947  and  approximately  for  the 
first  three  months  of  1948.  What  else  was  there  to 
the  question*? 

Q.  Pardon  me  just  a  minute.  Now,  with  ref- 
erence— when  I  mentioned  the  word  ^^ market," 
what  market  were  you  thinking  of?  What  is  ^^  mar- 
kef  within  your  meaning? 

A.  Well,  market  can  be  both  the  buyer's  market 
and  the  seller's  market. 

Q.  Where  did  you  sell  doors  to,  what  portions 
of  the  United  States  did  your  doors  go  to  ?  [114] 

A.  Oh,  I  sold  doors  to  various  individuals  in 
Portland  and  Seattle  and  Pennsylvania  and  New 
Jersey. 

The  Court :  Wait  a  minute.  What  is  your  posi- 
tion about  these  doors'?  What  is  the  dispute,  that 
they  are  not  F-82  doors  ? 

Mr.  Darling:  We  don't  know;  we  never  had  a 
chance  to  look  at  them.  That  is  part  of  our  con- 
tention. If  they  had  dealt  with  us  directly  and  we 
had  been  a  seller 

The  Court :  Did  you  sell  them  to  Ruth  Meyer  for 
P-82  doors? 

Mr.  Darling:    We  assumed  so. 

The  Court:  Did  you  buy  them  from  Grant  as 
F-82  doors. 

Mr.  Darling:    Yes. 

Q.  Now,  w^ere  you  familiar  with  the  prices  of 
doors  which  were  not  F-82  doors  in  the  period  of 
January  and  February  of  1948  ? 


J.  L,  WhiteJiouse,  et  al,  125 

(Testimony  of  R.  H.  Brackensick.) 

A.  Well,  I  had  never  been  definitely  confronted 
with  that  particular  condition  that  I  can  remember. 

Q.  Did  you  ever  sell  any  doors  that  were  not 
F-82  doors  ^  A.     Yes,  sir. 

Q.  I  hand  you  Plaintiff's  Exhibit  9,  which  is  a 
photograph,  purporting  to  be  of  two  doors,  and  the 
one  on  the  left  has  been  testified  to  as  being  one 
that  would  be  a  standard  F-82  door.  Would  you 
consider  that  as  being  an  F-82  door? 

A.  It  could  be.  It  looks  like  the  top  panel  is 
slightly  long,  according  to  the  picture.  I  don't 
know.    It  may  be  just  a  case  of  the  photograph. 

Q.  Now,  looking  at  the  door  at  the  right  of  the 
picture,  would  [115]  that  be  considered  an  F-82 
door? 

A.  Well,  it  wouldn't  be  according  to  the  terms 
of  the  Fir  Door  Institute,  according  to  the  specifica- 
tions.   It  is  a  two-panel  door. 

Q.  Now,  you  will  notice  there  is  a  break  in  the 
lower  panel  on  the  right-hand  door. 

A.     Yes,  sir. 

Q.  Now,  it's  been  testified  to  here  by  the  plain- 
tiff* that  he  would  assume  that  the  other  doors  in 
this  carload  that  we  are  concerned  with  did  not  have 
that  crack  in  the  panel,  so  the  question  that  I  am 
going  to  ask  you,  if  you  can  ignore  the  crack  in 
the  panel  and  consider  that  lower  panel  to  be  one 
that  is  not  cracked — Now,  did  you  ever  see  a  door 
similar  to  the  door  on  the  right? 

A.     I  have  seen  doors  of  almost  any  type  and 
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description  that  were  sold  during  1947  and  1948.  So 
far  as  I  can  say,  I  may  not  have  seen  one  exactly 
like  it,  but  I  have  seen  similar. 

Q.  Is  there  enough  in  this  picture  of  the  door 
on  the  right  for  you  to  state  whether  or  not  there 
would  have  been  any  demand  for  that  type  of  door 
in  January  and  February  in  1948  'f 

Mr.  Prendergast :  If  it  please  the  Court,  Counsel 
will  have  to  qualify  that  by  saying  in  North  Caro- 
lina, because  that  is  where  they  are. 

The  Court:    That  is  right. 

Mr.  Prendergast :  You  will  have  to  ask  about  the 
market  in  [116]  North  Carolina. 

A.     I  wouldn't  know. 

Q.  (By  Mr.  Darling) :  Would  you  know  about 
the  market  on  the  Atlantic  seaboard  ? 

A.     Yes,  to  a  certain  extent. 

Q.  You  have  sold  doors,  as  you  say,  in  New 
Jersey.     Sell  doors  in  any  southern  states? 

A.     Yes. 

Q.  Now,  then,  with  reference  to  the  door  on  the 
right,  do  you  have  any  opinion  as  to  what  the 
market  price  from  your  standpoint  as  a  wholesaler 
would  have  been  of  a  door  similar  in  character  to 
the  door  on  the  right  without  that  cracked  lower 
panel  ? 

Mr.  Prendergast:  If  the  Court  please,  I  trust 
that  Counsel  will  qualify  that  question  before  it  is 
answered.    I  object  to  it  in  its  present  form. 

The  Court :    Hurry  along  now.    I  think  he  wants 
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to  know  if  you  sold  that  kind  of  a  door  on  the 

Atlantic  seaboard. 

A.  Whether  I  sold  that  type  of  door  on  the 
Atlantic  seaboard'?  No,  I  wouldn't  say  I  had  sold 
that  particular  type. 

Q.  (By  Mr.  Darling)  :  Well,  from  your  general 
knowledge  of  the  wholesaling  business  and  the 
amount  of  work  that  you  had  done  in  the  door  busi- 
ness and  your  knowledge  of  the  market  and  the 
demand  for  doors  in  January  and  February,  what 
w^ould  be  your  expert  opinion  as  to  whether  or  not 
there  would  be  a  market  for  that  type  of  a  door  in 
January  and  February  of  1948^  [117] 

The  Court :     On  the  Atlantic  seaboard. 

Q.  (By  Mr.  Darling)  :  On  the  Atlantic  sea- 
board 1 

A.  I  should  say  that  up  until,  oh,  the  second 
quarter  of  1948  that  there  was  a  market  for  almost 
any  kind  of  a  door  that  could  have  been  obtained. 

The  Court:     Including  that  type  of  door? 

A.     Yes,  sir. 

The  Court:     That  answers  your  question. 

Q.  (By  Mr.  Darling) :  Now,  with  reference  to 
that  market  do  you  have  an  opinion,  based  upon 
your  information  and  experience  in  this  business, 
as  to  what  the  price  would  be  that  you  as  a  whole- 
saler would  receive  for  that  type  of  door  as  com- 
pared with  the  price  you  would  receive  for  an  F-82 
standard  door? 
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Mr.  Prendergast:  I  am  objecting  to  this  as  pure 
speculation. 

The  Court:  He  may  answer.  Overruled.  What 
price  could  you  have  gotten  for  it  in  the  first  quar- 
ter of  '48^ 

A.     For  a  door 

The  Court:    Compared  to  the  F-82. 

A.  Well,  that  is  questionable,  your  Honor.  It 
depends  upon  the  scarcity  of  the  particular  buyer, 
his  need  for  doors  in  a  particular  housing  area. 

The  Court :  I  know  what  it  depends  upon.  Can 
you  give  me  a  figure? 

A.     Yes,  sir. 

The  Court:     What  figure?  [118] 

A.  I  can  give  you  a  figure  of  a  F-82  door,  a  one- 
panel  door;  the  price  of  the  two-panel  door  w^as  10 
cents  higher  than  a  one-panel  door,  and  the  price 
range  was  somewhere  between  $7.50  and  $8.50.  Now, 
what  the  particular  type  of  door  on  the  right  which 
has  the  lock  rail  in  the  center  of  the  door  rather 
than  placed  lower  would  have  been  w^orth  with  re- 
spect to  the  two  different  doors,  that  depends  en- 
tirely upon  what  the  necessity  was  for  supplying  a 
particular  job  area. 

Q.  (By  Mr.  Darling)  :  Now,  with  reference  to 
the  market,  say,  from  in  January  and  February  up 
to  the  first  of  March,  did  the  market  and  demand 
for  doors  stay  about  the  same? 

A.     Up  until  when? 

Q.     Through  January  up  until  March. 
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A.  I  should  say  through  January  and  February 
up  until,  oh,  approximately  the  end  of  March  the 
door  market  as  far  as  I  or  we  were  concerned  was 
approximately  the  same. 

Q.  What  happened  between  that  time  and  the 
end  of  that  time  and  June  or  July? 

A.     The  market  fell  off  considerably. 

Q.  And  what  happened  to  the  market  for  doors 
between  July  and  September? 

A.  It  became  very,  very  slow,  very  bad,  the  de- 
mand fell  off. 

Q.  And  what  happened  to  the  market  from  Sep- 
tember on  ?  A,     Prom  September  of  1948  ? 

Q.     Yes.  [119] 

A.    Well,  it  was  pretty  bum. 

Q.     Is  it  still  that  way  today? 

A.  Yes,  sir.  I  have  som.e  doors  I  would  like  to 
sell. 

The  Court:     Very  encouraging.     Cross-examine. 

Cross-Examination 

By  Mr.  Prendergast: 

Q.  When  you  speak  of  Atlantic  Coast,  there  is 
quite  a  difference  in  the  population  center  of  New 
York  and  Philadelphia  and  the  salvage  areas  and 
in  North  and  South  Carolina;  in  other  words,  it  is 
easier  to  sell  a  cull  door  in  a  city  like  Philadelphia 
and  New  York  than  in  a  city  of  10,000  in  South 
Carolina  or  North  Carolina? 

A.     I  wouldn't  necessarily  say  so.     It  would  de- 
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pend  entirely  where  the  purchaser  had  an  idea  of 
placing  the  merchandise.     Somebody  in  North  Da- 
kota might  buy  doors  and  sell  them  in  Florida. 

Q.  But  your  probability  is  greater  with  the  size 
of  the  population? 

A.     Oh,  your  possibilities  are  greater;  yes,  sir. 

Q.  The  lumber  market  had  a  lot  to  do  with  the 
areas  of  large  construction,  that  you  could  palm  off 
any  kind  of  a  door  at  that  time  in  areas  of  large 
construction  like  Grand  Coulee  when  it  was  build- 
ing, and  other  places  where  they  needed  lots  of 
doors  and  there  were  no  doors,  they  would  take 
anything  '^ 

A.  I  w^ould  say  there  were  some  awfully  bum 
doors  that  went  to  [120]  California. 

Q.  As  a  matter  of  fact,  when  you  sold  your  doors 
you  sold  them  under  the  Fir  Door  Institute  grade, 
did  you  not? 

A.     Sometimes,  and  sometimes  not. 

Q.  But  you  never  sold  any  door  under  the  Fir 
Door  Institute  grade  and  delivered  something  else, 
did  you?  A.     No,  sir. 

Q.     Did  you  have  a  yard  in  Vancouver? 

A.     Yes,  sir. 

Q.  And  in  the  lumber  business  you  dealt  with 
anybody  that  wanted  doors?  A.     Generally. 

Q.  Now,  this  half -million  dollars  worth  of  busi- 
ness, probably  80  or  90  per  cent  of  that  was  on  ply- 
wood, wasn't  it? 

A.     No,  I  wouldn't  say  so. 
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Q.  As  a  matter  of  fact,  there  was  lots  of  ply- 
wood at  a  high  price  and  very  few  doors  in  1948? 

A.     We  obtained  quite  a  few  doors. 

Q.  But  would  you  say  that  most  of  your  busi- 
ness was  in  plywood  ? 

A.  Well,  now,  I  wouldn't  definitely — but,  I 
w^ouldn't  say  most  of  it;  no,  sir. 

Q.  Before  you  came  here  to  testify,  did  you 
check  up  to  see  if  you  had  sold  some  doors  to  Bar- 
ger  through  Ruth  Meyer?  A.     Yes,  sir. 

Q.     And  what  was  the  source  of  those  doors? 

A.     Where  was  the  source  of  them? 

Q.     Yes. 

A.  Well,  if  I  recall,  there  was  one  car  that  was 
secured  direct  from  the  manufacturer. 

Q.     Who  was  that? 

A.     Acme  Door  Company. 

Q.     Acme  Door  Company?  A.     Yes. 

Q.  Now,  was  that  after  January  or  before  Janu- 
ary of  1948? 

A.     I'd  say  that  was  before  January  of  1948. 

Q.  And  where  was  the  other  one?  Any  cars 
from  Robinson  ? 

A.  No,  sir.  I  think  there  was  a  car  that  was 
secured  from — well,  I  think  the}^  originally  came 
from  M  &  M. 

Q.  Did  you  ever  shi})  any  doors  to  Barger 
through  Ruth  Meyer  that  were  not  fir  doors? 

A.  Now.  that  I  wouldn't  definitely  know.  It  is 
possible  therc^  may  have  been  some  spruce  and  liem- 
lock  in  the  construction  of  some  of  the  doors. 
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Q.     But  you  don't  know*? 

A.     I  don't  know  definitely. 

Q.  But  any  fir  doors  that  you  shipped  you 
shipped  under  the  Fir  Door  Institute  standards; 
in  other  words,  using  their  descriptions  and  stand- 
ards? 

A.  Generally  so,  yes.  If  they  were  F-82  doors, 
they  were  under  the  standards.  [122] 

Q.  From  the  picture  you  have  in  your  hand 
could  you  tell  the  grade  of  the  door  on  the  right? 
Notice  the  grain  and  stile,  is  that  Grade  A  or  B  ? 

A.     Well,  I'd  say  that  the  door  could  be  B  or  C. 

Q.  As  a  matter  of  fact,  the  Fir  Door  Institute 
says  there  is  nothing  but  vertical  grain  and  stiles 
in  a  Grade  B,  does  it  not? 

A.     That  I  wouldn't  know,  sir. 

Q.  You  are  not  familiar  with  the  grade  in  the 
Fir  Door  Institute? 

A.  I  am  to  a  certain  extent  but  not  too  familiar 
so  that  I  would  be  able  to  make  that  statement. 

Mr.  Prendergast:     That  is  all. 

Redirect  Examination 

By  Mr.  Darling: 

Q.  Was  there  a  correlation  that  you  know  of 
between  the  lumber  market  as  a  whole  and  the  time 
between  January  and  September  of  1948,  and  the 
door  market  as  far  as  whether  it  was  going  down? 

The  Court:  He  means,  did  they  both  go  down 
together. 

A.     In  1948? 
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Q.     (By  Mr.  Darling)  :    Yes. 

A.     Between  what  months  ? 

Q.     Between  January  and  September. 

A.  Of  1948.  Yes,  I  would  say  that  there  was  a 
variation  in  the  ability  to  purchase  better  grades 
of  lumber  at  a  more  reasonable  price  and  that  the 
same  was  true  about  doors. 

The  Court:     All  right.     Put  another  short  wit- 
ness on  before  [123]  we  recess,  if  you  have  one. 
(Witness  excused.) 

Mr.  Darling :    Call  Mr.  Lytle. 

FRANCIS  A.   LYTLE 

was  thereupon  produced  as  a  witness  in  behalf  of 
Defendants  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Direct  Examination 

By  Mr.  Darling : 

Q.     Your  name  is  F.  A.  Lytle?  A.     Yes. 

Q.     Ordinarily  known  as  Al   Lytle? 

A.     That  is  right. 

Q.  What  is  your  present  business  and  occupa- 
tion? 

A.  A  buyer,  strictly,  for  Interstate  Lumber 
Sales. 

Q.  In  other  words,  you  are  employed  by  Inter- 
state Lumber  Sales,  the  corporation? 

A.     That  is  right. 

Q.  Now,  in  January  of  1948  were  you  an  em- 
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ployee  of  Interstate  Lumber  Sales — Withdraw  that 

question. 

In  January  of  1948  were  you  an  employee  of  Mr. 
Whitehouse  doing  business  as  Interstate  Lumber 
Sales? 

A.     Well,  I  wouldn't  say  as  an  employee. 

Q.     What  was  your  connection  then?  [124] 

A.  Strictly  the  location  of  lumber,  you  might 
call,  on  a  finder's  fee  or  a  commission. 

Q.  Would  you  speak  louder  so  we  can  hear  it 
down  here?  As  I  understood,  you  said  you  were 
what  is  called  a  finder,  you  were  finding  lumber  for 
a  commission  ?  A.     That  is  right. 

Q.     You  didn't  receive  any  salary? 

A.     No,  sir. 

Q.  Did  you  find  lumber  for  more  people  than 
Interstate  Sales?  A.     No,  sir. 

Q.     You  were  exclusively  working  for  them? 

A.     Yes,  sir. 

Q.  But  your  entire  reward  or  remuneration  was 
on  a  commission  basis,  is  that  it  ?  A.     Yes,  sir. 

Q.  Now,  what  w^as  the  condition  of  the  market 
in  the  early  part  of  January  or  throughout  Janu- 
ary in  so  far  as  the  availability  of  doors? 

The  Court:    What  is  the  point? 

Mr.  Darling:     On  the  availability  of  them. 

The  Court:  This  w^hole  thing  of  market,  what 
has  this  to  do  with  it? 

Mr.  Darling :  We  think  it  has  a  real  thing  to  do 
with  it,  because  as  we  see  the  picture  during  the 
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time  that  the  doors  were  scarce  and  it  looked  like 
there  was  a  sale  there  was  no  rescission  [125]  or 
attempted  rescission  by  Mr.  Barger,  as  our  testi- 
mony will  show,  but  the  efforts  towards  rescission 
came  when  the  market  was  out,  the  bottom  dropped 
out,  and  found  themselves  with  a  carload  of  doors, 
and  if  we  had  had  definite  notice  of  rescission  back 
in  January  when  they  say  that  they  gave  it  to 
use  we  could  have  disposed  of  the  doors. 

The  Court:  Well,  do  you  mean  you  are  going 
to  dispute  the  testimony  about  the  telephone  con- 
versation ? 

Mr.  Darling :    Very  definitely. 

The  Court :    And  the  first  letter  is  dated  what  ? 

Mr.  Darling:  The  first  letter  we  consider  says 
he  rescinded  this  contract  is  September,  1948. 

The  Court:  What  is  the  first  letter  objecting  to 
the  doors  ? 

Mr.  Darling:  The  first  letter  we  have  directly 
from  him  I  believe  was  in  March,  the  9th,  of  1948. 

The  Court:     When  did  he  get  his  doors? 

Mr.  Darling :  He  got  the  doors  on  January  27  of 
1948. 

The  Court:  When  does  he  say  he  had  this  tele- 
phone call  from  your  man  McLaughlin  ? 

Mr.  Darling:  He  would  say  sometime  after 
February  4th. 

The  Court:  Are  you  going  to  deny  that  con- 
versation '^ 

Mr.  Darling:     Wo  will  admit  there  was  a  con- 
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versation  and  have  testimony  as  to  what  occurred. 

The  Court:  Are  you  going  to  admit  your  man 
called  him"? 

Mr.  Darling:    Yes.  [126] 

The  Court :    All  right ;  go  ahead. 

Q.  (By  Mr.  Darling) :  The  question  I  asked 
you  is  what  was  the  situation  of  the  door  market  in 
so  far  as  availability  of  doors  in  January  of  1948. 

A.  Well,  doors  were  very  hard  to  secure  from 
any  market  and  it  was  just  practically  an  impossi- 
bility. You  just  located  doors  anywhere  you  could 
get  doors  and  you  put  in  a  lot  of  time  trying  to 
find  doors.    Doors  were  very,  very  scarce. 

Q.  Now,  you  have  heard  us  talking,  you  know 
what  carload  of  doors  we  are  concerned  with  in  this 
case?  A.    Yes,  sir. 

Q.     Now,  were  you  acquainted  with  Ruth  Meyer? 

A.     Yes,  sir. 

Q.  Well,  will  you  just  tell  the  Court  what  the 
facts  were  as  you  know^  them  as  far  as  this  particular 
carload  of  doors.  Let  me  introduce  it  by  saying,  are 
you  the  one  that  found  this  particular  carload  of 
doors?  A.     I  am. 

Q.  All  right;  now,  tell  the  Court  concerning  the 
transaction  v/ith  Ruth  Meyer. 

A.  Ruth  Meyer  called  the  morning  of  the  10th 
and  asked  if  we  had  any  doors,  if  I  had  any  doors, 
or  any  material  to  offer,  or  had  located  an}^,  and 
I  told  her  I  had  been  offered  the  previous  day  this 
carload    of    doors    and    gave    her    the    description. 
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amount,  and  told  her  it  was  subject  to  prior  sale, 
and  she  said,  well,  [127]  she  would  see  if  she  could 
find  a  customer  and  call  me  back. 

Q.     Did  she  call  you  back? 

A.  I  left  and  I  went  back  out  in  the  field.  She 
had  called  back  my  wife. 

Q.  Now,  what  position  does  your  wife  play  in 
your  business? 

A.  As  secretary,  she  takes  care  of  all  phone  calls 
and  everything  w^hen  I  am  not  there. 

Q.  Does  she  make  any  memorandum  of  those 
phone  calls'?  A.     Yes. 

Q.  Now,  then,  what  did  you  then  next  do  when 
you  found  out  she  w^anted  the  doors? 

A.  On  my  return  I  called  her  and  told  her — in 
the  meantime,  the  next  morning  we  had  a  letter 
saying  she  w^ould  accept  the  doors,  she  had  a  market 
for  them.  I  had  called,  informed  the  Eugene  office 
relative  to  the  doors  and  that  she  wished  the  doors, 
and  they  sent  a  copy  of,  she  sent  a  copy  of  her  in- 
voice to  me  and  one  to  the  Eugene  office,  a  purchase 
order  for  this  car  of  doors. 

Q.  Now,  on  that  purchase  order  did  you  notice 
whether  or  not  it  had  the  name  *^ Agent"  typewritten 
under  her  name? 

A.     I  did  not  at  that  time. 
^      Q.     Had  you  ever  had  any  prior  dealing  with 
Ruth  Meyer?  A.     Yes. 

Q.  And  was  she  listed  on  her  stationery  and 
purchase  orders  as  a  wholesale  lumber  dealer?  [128] 

A.     Yes. 
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Q.  And  had  you  ever  seen  the  name  *' Agent"  on 
any  of  these  correspondence  or  purchase  orders'? 

A.     No,  I  hadn't. 

Q.  Had  you  ever  had  any  dealings  with  Ruth 
Meyer  after  this  particular  carload"? 

A.     Yes,  sir. 

Q.  And  did  you  ever  see  that  name  ^' Agent"  on 
any  of  the  others "?  A.     No,  sir. 

Q.  When  she  talked  to  you  with  reference  to  this 
order  did  she — and  gave  you  the  oral  order — did 
she  state  that  she  was  an  agent "? 

A.     She  did  not. 

Q.  Now,  what  was  the  next  information — or,  just 
tell  the  Court  what  happened  next  as  far  as  you 
know  on  this  particular  transaction. 

A.  Well,  the  transaction  was  completed  as  far 
as  I  knew.  There  was  nothing  more  on  it  until  I 
returned  from  a  trip.  My  wife  had  taken  a  nota- 
tion from  Ruth  that  she  had  a  phone  conversation 
from  Mr.  Barger  that 

Q.    With  Mr.  Barger? 

A.     Well,  she  said  from  her  customer. 

Q.     You  mean  Ruth  Meyer  said"? 

A.  Ruth  Meyer.  A  complaint  on  the  car  of 
doors,  that  they  were  B  and  C  doors,  that  they 
were  not  A  and  B  doors,  and  that  she  [129]  wished, 
her  customer  wished  an  adjustment  on  the  car  of 
doors. 

Q.  Now,  did  your  wife  make  a  memorandum  as 
far  as  you  know  of  that  particular  conversation? 

A.     Yes,  sir. 
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Q.     She  is  here  available  for  testimony? 

A.     Yes,  sir. 

Q.  She  will  be  able  to  testify  as  to  the  way  she 
made  that  memorandum?  A.     Yes,  sir. 

The  Court:    Where  is  your  office? 

A.     At  my  home. 

The  Court:     Portland? 

A.     Yes,  sir. 

The  Court:  How  long  had  you  known  Ruth 
Meyer  ? 

A.     From  July,  1947. 

The  Court :  How  long  had  she  been  in  the  lumber 
business,  do  you  know? 

A.  I  don't  know,  but  previous  to  that  she  had 
a  partner  in  another  name. 

The  Court:    In  the  lumber  business? 

A.     Yes,  sir. 

The  Court:    Here  in  Portland? 

A.     Yes,  sir. 

The  Court :    She  an  unmarried  woman  ? 

A.     I  think  so.  [130] 

The  Court:  Is  that  her  unmarried  name,  Ruth 
Meyer  ? 

A.     Yes. 

The  Court:  Do  you  know  what  previous  experi- 
ence in  the  lumber  business  she  had? 

A.     No,  I  do  not. 

The  Court:     How  old  a  woman  was  she? 

A.     Oh,  I  would  say  thirty-three  or  thirty-four. 

The  Court :    Do  you  know  about  what  volume  of 
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business   she   did  when  she  went  in  for  herself? 

Were  you  ever  around  her  office? 

A.  I  was  around  her  office  on  several  occasions. 
She  seemed  to  do  considerable  business. 

The  Court :    What  building  was  her  office  in  ? 

A.     In  the  Davis  Building. 

The  Court:    Where  is  that? 

Mr.  Prendergast:  The  building  is  the  old  build- 
ing on  Third  &  Stark,  across  from  the  liquor  store 
there. 

The  Court:     Oh,  I  see. 

Q.  (By  Mr.  Darling) :  Did  you  have  any 
further  conversations  later  with  reference  to  this 
particular  transaction,  this  complaint?  Tell  the 
Judge  what  further  conversation  you  had  with 
Meyer. 

A.  On  several  occasions  after  that  Ruth  and  I 
discussed  the  claim,  and  she  asked  me  if  I  thought 
the  original  claim  of  40  cents  a  door  was  too  much 
due  to  the  delay  we  were  having  in  [131]  getting  a 
settlement  from  the  door  manufacturer. 

Q.  Now^,  you  say  the  original  claim  of  40  cents 
a  door.    What  do  you  mean  by  that? 

A.  That  is  the  claim  that  she  asked  for  in  her 
first,  original  conversation  with  my  wife. 

Q.  Did  she  ever  tell  you  as  to  whether  or  not 
Barger  felt  that  that  was  the  proper  settlement? 

A.     She  did. 

Q.     What  did  she  say? 

A.  Well,  she  thought  that  40  cents  would  be  a 
legitimate  claim. 
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Q.  She  thought,  but  did  she  tell  you  that  Barger 
told  her  that'? 

A.     Yes,  sir,  her  customer. 

Q.     And  was  that  a  face-to-face  conversation? 

A.     Yes,  sir. 

Q.  Well,  now,  when  she  asked  you  whether  40 
cents,  whether  you  thought  40  cents  w^as  too  much, 
W'hat  did  you  say  to  her*?    I  didn^t  get  that. 

A.  Well,  I  told  her  I  wasn't  sure  whether  it 
would  be  a  legitimate  claim  or  wasn't.  I  had  never 
seen  the  doors,  but  if  there  was  a  defect  or  grade 
wasn't  up  that  40  cents  was  not  an  unreasonable 
claim  and  if  we  could  get  more  for  her  from  the 
door  manufacturer  and  what  we  would  contribute 
and  w^hat  she  would  contribute  we  would  do  every- 
thing for  her  customer  we  could. 

Mr.  Darling:  That  is  all.  You  may  cross- 
examine.  [132] 

Cross-Examination 

By  Mr.  Prendergast: 

Q.  You  are  the  F.  A.  Lytle  who  was  Vice-Presi- 
dent of  the  Interstate  Lumber  Sales  Company,  are 
you  nof?  A.     Yes,  sir. 

Q.  And  you  were  in  the  process  of  organization 
of  the  Interstate  Lumber  Sales,  Inc.,  in  February 
of  1948,  were  you  not,  about  the  time  of  this  trans- 
action; Whitehouse  had  bought  out  the  interest  of 
I)odds  and  was  incorporating?  You  had  put  in,  you 
owned  50  shares  of  the  capital  stock  of  the  company 
and  you  did  that  in  January  of  1948,  didn't  you? 
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A.  Either  February  or  March.  I  wouldn't  say 
that. 

The  Court :    We  will  take  a  short  recess. 

(Short  recess.) 

The  Court :     Finish  this  up. 

Q.  (By  Mr.  Prendergast)  :  As  I  understand, 
Mr.  Lytle,  you  testified  3^ou  are  what  is  known  as 
as  finder  for  Interstate  Lumber  Sales  in  1948,  is  that 
right  ^. 

A.  No.  The  Austin  Dodds  Lumber  Company  at 
that  time. 

Q.  It  was  Austin  Dodds  Lumber  Company  at 
that  time.  You  had  worked  for  Austin  Dodds  for 
more  than  a  year,  had  you  not,  prior  to  that  time? 

A.     I  started  in  '47,  yes. 

Q.  And  so  in  January  it  was  still  Austin  Dodds 
but  was  being  transferred  to  Mr.  Whitehouse.  And 
in  February  you  started  [133]  organizing  the  Inter- 
state Lumber  Sales,  Inc.  You  subscribed  to  50 
shares  of  capital  stock  and  were  nominated  as  Vice- 
President  of  the  company.  That  w^as  concurrent 
with  this  transaction,  was  it  not  ? 

A.  No,  sir.  That  was  in  March,  April  when  we 
incorporated. 

Q.  The  Articles  of  Incorporation,  the  charter 
was  finally  granted  in  April "?  A.     April  1st. 

Q.  Now,  your  testimony  was  that  on  January 
10th  of  1948  Ruth  Meyer  called  you  in  Portland  at 
your  home.  A.     That  is  right. 

Q.     And  you  are  sure  of  that  day*? 
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A.     Yes,  sir. 

Q.  And  asked  you  if  you  had  any  doors? 

A.  Yes,  sir. 

Q.  You  knew  Ruth  Meyer  at  that  time  and  had 
known  her  some  time  and  had  been  in  her  office 
in  the  Davis  Building?  A.     Yes,  sir. 

Q.  Her  office  in  the  Davis  Building  consisted  of 
one  room  with  a  number  of  telephones  in  it,  did  it 
not  ?  A.     It  consisted  of  two  rooms. 

Q.  Well,  there  was  an  entrance  as  you  come  in 
the  door,  a  glass  partition,  and  you  go  into  the  other 
room  and  there  was  a  desk  where  the  stenographer 
sat? 

A.     Office  girl  in  the  first  office.  [134] 

Q.  And  you  had  been  up  there  a  number  of 
times,  had  sold  her,  through  her,  merchandise  be- 
fore, had  you  not  ?  A.     Yes,  sir. 

Q.  And,  as  a  matter  of  fact,  some  three  weeks 
before  that  you  had  sold  her  a  car  that  Austin 
Dodds  had  from  Robinson  Company? 

A.  Well,  there  were  several  cars  previous  to  this, 
just  previous  to  this  one. 

Q.  F-82  doors  manufactured  by  Robinson  Com- 
pany, sold  by  Austin  Dodds  through  you  and 
through  Ruth  Meyer  to  the  Barger  Lumber  Com- 
pany? 

A.  I  wouldn't  say  they  were  Robinson's  doors, 
no. 

Q.     But  you  remember  selling  a  car  of  doors? 

A.     They   came   from   Washington    through    an- 
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other  wholesaler  and  we  would  have  no   way   of 

knowing. 

Q.  But  that  was  three  weeks  before  this  trans- 
action in  January  ? 

A.     Shortly  before  this  transaction. 

Q.  All  right;  now,  when  Euth  called  you  you 
told  her  that  you  had  at  that  time,  on  January*  10th, 
you  had  another  car  of  F-82  doors,  did  you  not? 

A.     That  is  right. 

Q.     And  you  gave  her  a  price  on  them  % 

A.    Yes. 

Q.     You  gave  her  the  specifications  of  the  car? 

A.  As  they  w^ere  given  to  us,  as  they  are  on  the 
order. 

Q.  You  had  them  right  there,  one  thousand  '^2.8 
X  6.8 's'^  and  [135]  four  hundred  ''2.0  x  6.8 's"  and 
one  hundred  ''2.6  x  6.8 's"  two-panel  F-82  doors. 
That  is  what  you  told  her  was  in  the  car  ? 

A.     That  is  right. 

Q.  And  she  said  that  she  would  see  what  she 
could  do  with  them?  A.     That  is  right. 

Q.  And  you  called  your  Eugene  office  then ;  that 
is  Austin  Dodds  Company,  isn't  it? 

A.     That  is  right. 

Q.  And  you  called  them  and  in  the  meantime 
Euth  had  called  your  wife  back  on  the  11th  of  Janu- 
ary and  said  she  had  placed  that  car,  had  a  customer 
for  that  car  ? 

A.     It  was  either  on  the  10th  or  the  11th. 

Q.     Either  the  10th  or  the  11th  she  told  your  wife 
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that  so  you  called  your  Eugene  ofSce  then  and  told 
them  about  that  and  they  said  they  had  received  an 
order  from  her  for  it. 

A.  I  won't  say,  recall  back  that  they  said  they 
had  an  order  from  her  at  that  time. 

Q.    Well,  what  did  you  tell  the  Eugene  office  ? 

A.  Well,  relative  to  other  material  that  I  had 
picked  up  in  the  field  or  located.  There  was  conver- 
sation sometimes  every  day,  and  sometimes  w^e  w^ould 
miss  three  or  four  days. 

Q.  At  this  conversation,  after  your  wife  called, 
Miss  Meyer  called  and  said  she  had  a  customer  for 
this  car,  and  you  called  your  Eugene  office — now, 
what  was  said  to  your  Eugene  office  about  this  call  ? 

A.  I  might  have  called  the  Eugene  office  relative 
to  whether  they  had  done  anything  with  it  or  other 
material. 

Q.  You  said  you  did  call  them  about  this  car.  I 
don't  know^  what  you  called  them  about.  What  did 
you  call  them  about  %  Did  you  tell  them  Ruth  Meyer 
had  a  customer  for  this  car,  had  placed  an  order  with 
you?  A.     She  hadn't  placed  an  order,  no. 

Q.  Did  she  place  the  order  with  you  at  any  time, 
Mr.  Lytle,  or  did  she  place  it  with  the  Eugene  office  % 

A.  She  placed  it  with  the  Eugene  office.  I  had 
a  copy  of  it. 

Q.  You  got  a  copy  back.  That  is  dated  January 
the  12th  and  is  Plaintiff's  Exhibit  3.  And  you  got  a 
copy  of  the  confirmation  of  that  order  and  acceptance 
by  J.  H.  Hendrickson,  Austin  Dodds  Lumber  Com- 
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pany,  dated  January  14th,  confirming  the  fact  that 
they  had  accepted  this  order  for  the  car  to  be  shipped 
to  the  Barger  Millworks  ?  A.     I  believe  so. 

Q.  Now,  you  knew  the  Barger  Millwork  Company 
because  a  car  had  been  shipped  to  them  before,  didn't 
you? 

A.  We  had  shipped  several  cars  to  them  before. 
I  presumed  this  was  going  to  the  same  place. 

Q.  And  Ruth  told  you  this  car  was  going  the 
same  place  ? 

A.  No,  she  didn't.  She  referred  to  her  customer, 
not  Barger  Millwork,  when  we  were  discussing  this 
order. 

Q.  On  the  12th  of  the  month  you  got  a  copy  of 
her  order  saying  [137]  it  was  going  there? 

A.  No.  At  the  time  it  was  offered  to  her  she 
didn't  know  who  she  was  going  to 

Q.  Did  I  misunderstand  you  to  say  she  was  your 
agent  to  sell  that  car  ?  A.     No,  sir. 

Q.  Did  Ruth  Meyer  have  any  lumber  yard  that 
you  know  of  ?  A.     Not  to  my  knowledge. 

Q.  As  a  matter  of  fact,  her  entire  place  of  busi- 
ness was  the  office  in  the  Davis  Building,  wasn't  it? 

A.     That  is  right. 

Q.  I  am  handing  you  Plaintiff's  Exhibits  2  and 
3,  which  is  the  order  and  acceptance  of  the  order. 
Now,  when  did  you  first  see  that  order  from  Ruth 
Meyer  ? 

A.  Well,  it  would  have  been  the  following  day 
or  the  day  after  when  it  would  come  to  me. 
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Q.  All  right;  now,  is  it  your  testimony  that  the 
word  ''Agent''  was  not  on  there  at  the  time,  or  did 
you  just  testify  that  you  didn't  see  if? 

A.     I  didn't  see  it. 

Q.     You  wouldn't  say  it  w^asn't  on  there? 

A.     I  wouldn't  say  it  wasn't  on  there. 

Q.  As  a  matter  of  fact,  that  has  been  in  your 
possession  ever  since,  or  possession  of  the  Austin 
Dodds  Company,  until  it  was  produced  on  my  de- 
mand this  morning  in  open  court,  is  that  right? 

A.     That  is  right. 

Q.  Now,  you  went  away,  then.  This  was  on  the 
day  after  the  12th  when  the  order  was  placed  and 
you  went  away  and  you  came  back;  now,  you  say 
your  wife  and  Ruth  Meyer  had  had  some  conver- 
sation %  A.     Yes. 

Q.     What  was  the  date  of  that  conversation? 

A.     That  was  on  the  30th,  January  the  30th. 

Q.  On  the  30th  ?  And  the  conversation  that  Ruth 
Meyer  told  your  wife  at  that  time  that  the  complaint 
about  the  doors  w^as  that  they  w^ere  B  and  C  grade 
and  not  A  and  B  grade,  and  that  was  on  the  30tb 
of  January?  A.     That  is  right. 

Q.     And  that  was  the  only  compaint? 

A.     No,  no. 

Q.     What  was  the  other  complaint? 

A.  Well,  that  she  wanted  an  adjustment  of  40 
cents  a  door. 

Q.     And  that  was  on  the  30th  of  January? 

A.     That  is  right. 
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Q.  They  wanted  40  cents  a  door  on  the  30th  of 
January ;  now,  you  are  sure  of  that  ? 

A.    Yes,  sir. 

Q.  And  Ruth  Meyer  then  at  that  time  asked 
you  if  that  was  a  reasonable  adjustment? 

A.     A  short  time  after  that.  [139] 

Q.     How  long  after  that  ? 

A.     Oh,  I  w^ould  say  a  couple  of  weeks  afterwards. 

Q.    A  couple  of  weeks  afterwards'? 

A.     Two  weeks  afterwards,  three  weeks. 

Q.  Now,  did  you  have  any  further  conversation 
with  Mr.  McLaughlin  or  Mr.  Whitehouse  about  this 
shipment  ? 

A.  Well,  from  time  to  time  to  the  fact  that  they 
were  trying  to  make  an  adjustment  with  the  mill. 

Q.  Let  me  ask  you  this,  Mr.  Lytle :  You  say  on 
the  10th  when  Ruth  Meyer  called  you  up  and  you 
told  her  you  had  a  car  of  these  doors — where  did 
you  have  that  car  of  these  doors? 

A.  This  car  of  doors  was  offered  to  us  by  a  man 
by  the  name  of  Johnson  that  had  dealings  with  the 
door  factory  in  Sacramento,  California. 

Q.  Now,  what  did  you  have  to  show  that  you  had 
that  car  of  doors,  that  you  could  offer  them  for  sale  ? 

A.     We  didn't  have  anything. 

Q.     Didn't  have  anything?  A.     No. 

Q.  When  did  you  purchase  that  car  of  doors 
from  Johnson? 

A.  Johnson  had  no  dealing  in  the  car  only  that 
he  made  the  statement  if  we  could  sell  the  doors 
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his  friend — we  should  call  Sacramento  and  call  the 

door  factory  direct. 

Q.     Whom  did  you  get  your  commission  from? 

A.     Austin  Dodds  Lumber  Company.  [140] 

Q.     Austin  Dodds  Lumber  Company? 

A.     That  is  right. 

Q.  And  what  did  Austin  Dodds  Lumber  Com- 
pany pay  for  these  doors  ?  Do  you  have  the  invoice 
from  the  mill? 

A.     Yes — no,  I  don't  have  it  here. 

Q.     Have  you  seen  it? 

A.     Yes,  I  have  seen  it. 

Q.     What  did  they  pay  for  these  doors  ? 

A.     $7.60,  I  believe. 

Q.     And  what  was  the  grade  on  that  invoice? 

A.     A  and  B. 

Q.     What  was  the  design?  A.     F-82. 

Q.  Is  that  invoice  in  the  possession  of  your  com- 
pany now,  the  Interstate  Lumber  Sales,  Inc.? 

A.     I  don't  know. 

Mr.  Prendergast :     May  I  ask  Counsel  if  they  can 
produce  that  invoice  ? 
I      The  Court :     They  will  look  for  it.  Go  ahead  with 
the  examination. 

Q.  (By  Mr.  Prendergast)  :  Did  you  at  any  time 
go  down  to  the  mill  in  California,  Mr.  Lytle? 

A.     No,  sir. 

Q.  You  had  nothing  to  do  with  any  negotiations 
between  Austin  Dodds  or  Whitehouse  and  this  mill 
in  Sacramento  ?  [141]  A.     No,  sir. 
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Q.  Do  you  know  if  Austin  Dodds  or  Austin 
Dodds'  successors,  whoever  they  might  be,  had  sold 
lumber,  that  is  fir  lumber,  to  this  mill  in  Sacra- 
mento ? 

A.  I  don't  know  if  they  sold  any  lumber.  Not 
to  my  knowledge. 

Q.     You  don't  know  that 'F  A.     No. 

Q.  You  said  the  first  conversation  you  had  with 
Euth  Meyer  after  placing  the  order  was  she  asked 
for  40  cents,  is  that  correct  ? 

A.     That  is  correct. 

Q.  And  the  first  conversation  was  after  you  re- 
turned after  she  had  a  conversation  with  your  wife  ? 

A.     That  is  right. 

Q.     And  that  was  on  the  30th  of  January? 

A.     My  conversation  wasn't  the  30th  of  January. 

Q.     But  your  wife's  conversation  was'? 

A.     Yes,  that  is  right. 

Mr.  Prendergast:  That  is  all.  Before  I  finish 
with  him  I  w^ould  like  to  have  the  invoice  to  ques- 
tion him. 

The  Court:  He  will  be  here.  I  see  Mr.  Patrick. 
Is  he  one  of  your  witnesses'? 

Mr.  Darling:     Yes. 

The  Court:     Do  you  want  to  call  him  now? 

Mr.  Darling:     Mr.  Patrick.  [142] 
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C.  C.  PATRICK 

was  thereupon  produced  as  a  witness  in  behalf  of 
Defendants  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 

By  Mr.  Darling : 

Q.     Mr.  Patrick,  w^hat  is  your  business? 

A.     Principally  wholesale  lumber  business. 

Q.  How  long  have  been  engaged  in  that  busi- 
ness %  A.     Over  thirty  years. 

Q.  And  where  has  your  office  been  during  that 
time? 

A.     All  the  time  in  Portland,  Oregon. 

Q.  And  in  the  course  of  being  engaged  in  this 
business  have  you  sold  lumber  throughout  the 
United  States?  A.    Yes. 

Q.  Bought  and  sold  lumber  throughout  the 
United  States?  A.     Yes. 

Q.  Now,  in  this  case,  Mr.  Patrick,  first — I  will 
withdraw  that  statement  and  ask  you,  during  your 
thirty  years  or  more  of  experience  in  the  wholesale 
lumber  business  have  you  become  acquainted  and 
familiar  with  the  usages  and  customs  prevalent  in 
this  business?  A.     Yes. 

Q.  Now,  in  this  particular  case  there  is  some 
question  as  to  what  the  function  of  a  wholesale 
lumber  dealer  is,  and  for  that  purpose  we  have 
asked  certain  people  that  we  think  can  qualify  [143] 
as  experts  by  reason  of  their  knowledge  of  usages 
of  the  business  to  come  in  and  testify,  and  we  will 
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now  ask  you  if  you  will  tell  us  what  a  wholesale 
lumber  dealer  is  and  what  position  he  plays  in  the 
lumber  trade. 

A.  Well,  as  distinguished  from  a  commission 
lumber  salesman,  a  wholesale  lumber  dealer  buys 
and  sells  whatever  product  he  is  handling  for  his 
own  account.  Some  wholesalers  have  both  yards 
and  also  ship  direct  from  a  mill  to  their  customers. 
Others  are  known  as  direct  mill  shipment  whole- 
salers and  they  have  no  yards,  but  in  the  course  of 
a  number  of  years'  business  there  is  very  few  of 
them  that  get  by  without  having  a  yard  of  some  na- 
ture with  anywhere  from  a  hundred  thousand  to 
several  million  feet  in  it. 

Q.     Do  you  have  a  yard?  A.     Yes. 

Q.  Now,  during  the  years  of  '47  and  '48  and 
earlier  years  were  there  a  number  of  wholesale 
lumber  dealers  that  did  not  have  yards  ? 

A.  Yes.  We  did  not  have  one  in  those  years — 
yes,  we  did — Oh,  in  '47  and  '48 — we  did  not  have 
them  during  the  war  period. 

Q.  How  does  a  commission  man  transact  his 
business  ? 

A.  He  acts  as  either  an  agent  for  the  producer 
or  the  customer  and  whichever  one  he  acts  as  agent 
for  he  receives  a  commission  from  them.  He  does 
not  invoice — he  gets  a  copy  of  the  invoice,  [144]  if 
they  give  it  to  him,  to  complete  his  re<3ords  to  see 
that  his  order  has  been  filled. 

Q.     Now,  under  the  usages  of  the  trade  when  a 
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customer  buys  through  a  commission  man  does  the 
customer  pay  the  commission  man  or  pay  the  person 
from  whom  the  lumber  is  obtained? 

A.  Under  normal  conditions  the  customer  pays 
the  shipper  of  the  lumber  and  the  commission  man 
collects  a  commission  from  the  shipper. 

Mr.  Darling:  That  is  all.  You  may  cross- 
examine. 

Cross-Examination 

By  Mr.  Prendergast : 

Q.  Now,  you  spoke  about  ^' under  normal  condi- 
tions" that  is  done.  That  would  imply  under  ab- 
normal conditions  the  other  practice  is  followed  of 
arranging  with  a  bank  or  finan-cial  institution  to 
handle  the  transaction  by  paying  through  the  ac- 
count of  the  agent. 

A.     Wait  a  minute.   I  don't  follow  you. 

Q.  Let  me  ask  it  this  way:  Isn't  it  a  fact,  Mr. 
Patrick,  that  these  so-called  brokers,  that  is  people 
who.  have  offices  and  telephones  who  takes  orders 
and  supply  them  made  it  a  practice  during  the 
scarcity  of  millwork  not  to  disclose  their  source  of 
supply  on  scarce  items  like  plywood,  doors,  and 
things  of  that  nature,  isn't  that  right? 

A.  1  think  a  lot  of  them  tried  to,  but  if  they 
had  known  how  it  was  handled  they  would  know 
they  didn't  disguise  anything.  [145]  Anybody  can 
trace  a  shipment  if  he  wants  to,  provided  he  has  a 
friend  in  the  railroad  office. 
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Q.  That  is  right.  In  other  words,  they  would 
have  to  go  to  the  trouble  of  going  back"? 

A.  Why,  if  a  mill  would  ever  disguise  where  it 
was  we  always  trace.  We  want  to  know  where  it 
was  made  and  what  type  of  lumber, 

Q.     We  are  talking  about  millwork,  not  lumber. 

A.     That  would  be  the  same  thing. 

Q.  And  isn't  it  a  fact  that  in  such  practice  which 
was  followed  during  that  period  of  time  that  where 
a  broker  had  no  financial  responsibility;  that  is, 
where  they  had  nothing — they  had  an  office  and  a 
telephone — that  instead  of 

A.  Well,  now,  are  you  speaking  of  a  broker  or 
a  wholesaler? 

Q.  I  am  speaking  of  a  person  who  has  an  office 
and  telephone,  has  no  yard,  and  who  takes,  calls  up 
some  lumber  company  and  asks  them  if  they  have 
any  doors,  and  the  lumber  company  says  yes — and, 
now,  whatever  we  call  that 

A.  I  am  not  calling,  but  if  he  does  that  and 
doesn't  finance  it  he  is  a  broker  and  not  a  whole- 
saler. A  wholesaler  assumes  responsibility  and  buys 
and  sells  and  invoices  it. 

Q.  In  other  words,  financial  responsibility  has 
a  lot  to  do  with  it  if  it  is  financed  by  the  man 
himself  ? 

A.  No,  it  doesn't  make  any  difference  how  he  is 
financed.  Let  him  finance  himself,  whatever  way  he 
can,  but  he  assumes  [146]  responsibility  for  the 
order.  He  assumes  responsibility  with  the  customer 
for  selling  it;  he  then  is  a  wholesaler. 
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Q.  As  a  matter  of  practice,  if  you  were  going  to 
sell  $14,000  worth  of  lumber  to  somebody  in  an 
office  in  ^'X''  building  in  Portland  and  they  had 
only  a  telephone,  you  would  check  their  financial 
responsibility  or  require  payment  before  delivery, 
would  you  not? 

A.     Yes,  or  have  a  guarantee  of  payment  anyhow. 

Q.  Now,  as  a  matter  of  fact,  in  the  lumber  busi- 
ness it  is  very  easy  to  as<^ertain,  is  it  not,  the 
financial  responsibility  of  anybody  in  the  lumber 
business  through  the  Lumbermen's  Credit  Associa- 
tion? 

A.  You  can  get  their  ratings,  yes.  Those  ratings 
are  not  always  correct. 

Q.  But  you  can  get  any  rating,  they  rate  every- 
body doing  any  business? 

A.     They  rate  anybody  they  have  any  record  of. 

Q.  That  is  correct;  and,  as  I  say,  the  practice 
not  only  in  the  lumber  business  but  in  any  good 
])usiness  would  be  before  you  sold  somebody  $14,000 
worth  of  merchandise  would  be  to  see  if  they  could 
get  the  $14,000  to  pay  for  it. 

A.  Well,  we  sell  export  quite  frequently  and 
don't  pay  any  attention  to  the  credit  of  the  cus- 
tomer. 

Q.     That  is  export?  A.     Yes.   [147] 

Q.     How  do  you  protect  yourself? 

A.  We  have  an  irrevocable  letter  of  credit  before 
we  accept  the  order. 

Q.  That  is  the  same  thing  as  credit;  in  other 
words,  you  demand  credit  from  somebody  that  will 
stand  good  for  it? 
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A.  We  have  an  irrevocable  letter  of  credit  in  a 
bank  in  Portland  and  San  Francisco. 

Q.  That  is  your  assurance  you  will  get  your 
money?  A.     That  is  our  insurance,  yes. 

Q.  That  is  right,  your  insurance  that  you  will 
get  the  money.  A.     That  is  right. 

Mr.  Prendergast :     That  is  all. 

Mr.  Darling:     Could  I  ask  one  question? 

Redirect  Examination 

By  Mr.  Darling: 

Q.  In  the  determination  of  financial  responsi- 
bility, if  you  had  dealt  with  a  person  listed  as  a 
wholesale  lumber  dealer  on  a  number  of  occasions 
and  had  received  your  money,  that  w^ould  be  some 
assurance  to  you  that  you  would  get  your  money, 
wouldn't  it,  past  dealings? 

A.  Well,  it  depends  what  their  rating  was.  We 
sell  lots  of  customers  a  single  car  that  have  no  rating 
in  Dun  &  Bradstreet's  or  the  Eed  Book,  but  we  do 
have  a  personal  knowledge  of  their  integrity.  I  feel 
safer  selling  an  honest  man  with  no  rating  than  I 
do  a  crook  with  a  good  rating.  [148] 

Mr.  Darling :     All  right. 

The  Court:     Do  you  want  to  call  the  lady  now? 

Mr.  Darling:     Yes,  Mrs.  Lytle. 

(Witness  excused.) 
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MRS.  F.  A.  LYTLE 

was  thereupon  produced  as  a  witness  in  behalf  of 
Defendants  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 

By  Mr.  Darling: 

Q.     Your  name  is  Mrs.  F.  A.  Lytle? 
A.    Yes. 

Q.  And  you  are  the  wife  of  the  one  we  know  as 
^*Ar'  Lytle  who  just  previously  testified? 

A.     That  is  right. 

Q.  Now,  will  you  state  what  your  position  was 
in  your  husband's  business  back  in  January  of 
1948? 

A.  Well,  technically  speaking,  I  don't  have  any 
position.  It  is  just  when  he  is  away  from  the  house 
I  try  to  help  him  by  taking  all  phone  calls,  and  since 
I  don't  know  anything  about  the  lumber  business 
I  write  down  everything  that  is  said  because  I  am 
not  a  judge  of  whether  or  not  it  is  important;  so  I 
keep  a  little  book  and  write  down  all  phone  calls 
and  he  checks  that  book  when  he  returns  to  the 
house.  [149] 

Q.  As  a  part  of  established  procedure  of  his 
business,  then,  when  he  is  away  you  keep  track  of 
all  phone  calls  and  make  a  memorandum  of  what 
is  said?  A.     Yes. 

Q.     And  you  have  that  little  book  with  you? 

A.     I  have  it. 
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Q.  Now,  did  you  at  some  time  on  or  about  Janu- 
ary 30th,  do  you  have  any  memorandum  that  is  in 
connection  with  this  particular  transaction,  any 
conversation  or  phone  call  from  Ruth  Meyer? 

A.  Just  before  office  closing,  just  shortly  before 
5:00  o'clock  on  the  afternoon  of  January  30th  I 
had  a  phone  call  from  Ruth  Meyer  and  she  said  she 
had  just  talked  by  phone  with  her  customer,  Mr. 
Barger,  I  believe,  and  that  he  was  dissatisfied  with 
a  carload  of  doors  he  had  received. 

Q.  Do  you  have  the  memorandum  that  you  wrote 
at  the  time  'f  A.     Yes,  I  have. 

The  Court:  Show  it  to  Mr.  Prendergast.  Have 
you  seen  it,  Mr.  Darling? 

Mr.  Darling:     Yes,  I  have  seen  it. 

Mr.  Prendergast:  For  a  matter  of  the  record 
only,  it  is  hearsay,  but  I  recognize  the  situation  we 
are  in,  so  I  don't  urge  it  too  strongly  other  than  it 
is  hearsay. 

The  Court:     Go  ahead,  Mr.  Darling. 

Q.  (By  Mr.  Darling)  :  Now,  Mrs.  Lytle,  will 
you  tell  us  what  that  memorandum  says  that  you 
have  entered  as  of  January  30th?  [150] 

A.     Well,  I  can  read  it. 

Q.     Is  it  in  your  handwriting  ? 

The  Court:  You  better  get  at  it  the  other  way. 
Does  she  have  an  independent  recollection 

Mr.  Darling:     All  right. 

Q.  Do  you  have  an  independent  recollection  of 
what  that  memorandum  says? 
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The  Court:     No.    The  conversation. 

Q.     (By  Mr.  Darling)  :     Of  the  conversation? 

A.  Well,  my  recollection  was  simply  that  the 
customer  was  not  satisfied  with  the  contents  of  the 
car.  He  asked  for  a  rebate  or  a  refund  and  men- 
tioned 40  cents  as  being  an  acceptable  figure.  Now, 
she  didn't  say  he  insisted  on  40  cents;  she  merely 
mentioned  40  cents  as  being  an  acceptable  figure. 
Now,  I  don't  know  whether  that  would  mean  for 
a  suggestion  that  we  should  come  back  with  a  40- 
cent  offer 

The  Court:  And  you  wrote  down  right  away 
what  she  said*? 

A.     Yes. 

The  Court :     And  that  is  in  the  book  ? 

A.     Yes. 

The  Court :     Would  you  like  to  offer  the  book  ? 

Mr.  Darling:     We  offer  the  book  in  evidence. 

The  Court:     Admitted  subject  to  the  objection. 

Mr.  Darling:  In  view  of  the  objection  we  would 
be  willing  in  order  to  save  our  record  to  allow  her 
testimony  to  go  in.  [151] 

The  Court:  That  is  already  in.  It  has  to  be 
marked,  Mr.  Clerk. 

(Black  notebook,  so  produced,  w^as  thereupon 
marked  Defendant's  Exhibit  P,  and  was  re- 
ceived in  evidence.) 
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DEPENDANT'S  EXHIBIT  P 

3:50  p.m.  Ed  Bartholic — using  office  space  &  phone 
of  Griswald  &  Swithers,  504  Dekum  Bldg., 
At.  7654. 

Brought  order  etc.  and  left  subject  to  your 
approval. 

5 :35  Eobert  Smith  wants  you  to  call  him  tonight — • 
before  10 :30  or  11 :00  or  in  the  morning. 

Priday  [1-30-48 — notation  in  pencil] 
Prancis  home. 

4:50  Ruth  has  claim  on  last  car  of  doors.  Should 
be  P-82.  Are:  2  panel  not  P-82.  Grade  A  2% 
B,  70%  B  with  C  D  from  Grant  Mfg.  Co., 
Calif.  Price  concession  and  refund  wanted. 
Lock  rail  centered  on  Panel.  4"  instead  of 
7%".  Customer  now  has  doors  warehoused. 
(Mentioned  40c  as  acceptable  refund.) 
Ruth  wants  widths  on  shiplap  8-10  or  12". 
Meiter  says  flooring  is  as  follows  1  car  now 
loaded  others  to  follow  at  10  to  14  day  inter- 
vals.  He  wants  orders  on  his  5  cars  of  clears. 

11:15  a.m.  Ruth  Meyer  order:  Im.  shipment  1  car 
1x3  flooring — Shi])  to  Western  Seaboard  Lbr. 
Co.,  Pontana,  Calif.,  Santa  Pe  Del.  [A.T.&S.P. 
— notation  in  pencil] 

12:40  B.  J.  Adams  order:  in  14  days  1  car  1x3 
flooring.  Ship  to  Hogan  &  Van  Gelder,  621 
Bay  Shore  Blvd.,  S.  P.,  Cal.  G.N.W.P.  Del. 
(Western  Pacific  Del.) 
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(You  were  supposed  to  call  Mr.  Adams  this 

morning — what  happened?) 

Dick  Meiter  phoned  that  flooring  wouldn't  all 

Defendant's  Exhibit  P— (Continued) 
be  1  X  3.   There  would  be  some  1x4. 
Change  OK  with  Adams. 
OK  with  Ruth  if  one  open  account. 
OK  with  Bartholic  &  Rake  Bros. 

Mr.  Darling:  Would  it  be  under  the  rule  per- 
missible to  have  that  one  page  taken  out  and  re- 
turn the  book'? 

The  Court:  Yes,  the  one  page.  Do  that  later. 
Continue  the  examination. 

Q.  (By  Mr.  Darling)  :  Did  you  ever  have  any 
further  conversation  with  Ruth  Meyer  on  this 
matter  ? 

A.  Well,  I  would  say  probably,  because  I  talked 
with  her  quite  often,  but  I  don't  recall  specific  in- 
stances. 

Q.  This  is  all  you  know  about  this  transaction, 
then,  within  your  own  knowledge,  is  that  it'^ 

A.  I  believe  that  is  all  that  pertained  to  this 
particular  transaction. 

Mr.  Darling:     That  is  all. 

Cross-Examination 

By  Mr.  Prendergast : 

Q.  Now,  as  I  understand  it,  on  Friday  afternoon, 
January  30th,  1948,  Ruth  Meyer  phoned  you  and 
wanted  to  talk  to  Mr.  Lvtle.    You  informc^d  her  lie 
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wasn't  home.    She  said  she  had  just  heard  from 

Barger  in  North  Carolina.  A.     Yes.  [152] 

Q.  And  Barger  said  that  he  was  not  satisfied  on 
the  car  of  doors  because  they  should  be  F-82,  and 
they  are  two-panel  not  P-82.  You  wrote  that  down? 

A.     That  is  right. 

Q.  And  that  they  were  graded  2  per  cent  B  and 
they  were  70  per  cent  B  with  C  and  D  's  in  it ;  that 
is  what  Ruth  Meyer  told  you*? 

A.  That  is  what  Ruth  Meyer  said  and  that  is 
what  I  wrote  down. 

Q.  And  that  they  wanted  a  refund  or  price  sug- 
gestion which  she  suggested? 

A.  That  is  right.  It  was  my  understanding  that 
the  suggestion  of  the  40  cents  was  Mr.  Barger 's 
suggestion. 

Q.  Now,  wait  a  minute;  I  am  just  asking  you 
now  what  you  wrote  down.  You  wrote  down  as  she 
talked  to  you,  you  wrote  down  what  was  said? 

A.     Yes. 

Q.  And  this  lock  rail,  centered  down  the  panel, 
four  inches  instead  of  seven  and  three-quarters 
inches.  The  customer  now  has  the  doors  warehoused. 

A.     That  is  what  I  understood  her  to  say. 

Q.     That  was  on  the  30th  of  January? 

A.     Yes,  and 

Q.  And  then  you  have  parenthetically  ^^40  cents 
an  acceptable  refund."    Ruth  Meyer  said  that? 

A.  I  understand  it  was  Mr.  Barger 's  suggestion, 
but  Ruth  Meyer  [153]  suggested  it.  After  all,  I 
didn't  have  any  conversation  with  Mr.  Barger. 
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Q.     But  you  put  that  down  at  the  time;  you  put 
the  other  conversation  down.    That  is  all. 
(Witness  excused.) 
Mr.  Darling :     Call  Stewart  McLaughlin.  [154] 

STEWART  McLaughlin 

was  thereupon  produced  as  a  witness  in  behalf  of 
Defendants  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 

By  Mr.  Darling : 

Q.     What  is  your  name? 

A.     Stewart  P.  McLaughlin. 

Q.     And  by  w^hom  are  you  employed? 

A.     Interstate  Lumber  Sales,  Inc. 

Q.     Are  you  an  officer  of  that  corporation? 

A.     I  am. 

Q.  And  what  is  your  position  with  the  corpora- 
tion? 

A.  I  am  the  sales  and  office  manager  and  Secre- 
tary-Treasurer of  the  corporation. 

Q.     Now,  you  do  all  those  duties,  do  you? 

A.     I  do. 

Q.  Back  in  January  of  1948  for  whom  were 
you  working?  A.     J.  L.  Whitehouse. 

Q.     And  just  for  him  individually,  is  that  it? 

A.     And,  before  him,  Dodds  and  Whitehouse. 

Q.  You  worked  for  Mr.  Dodds  of  Austin  Dodds 
Lumber  Company  before  that?  A.     I  did. 

Q.     In  January  of  1948,  at  the  time  of  this  ship- 
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ment  of  doors  or  this  order  of  doors  that  we  are 
talking  about  in  this  case,   [155]   what  was  your 
position  1  A.     As  sales  and  office  manager. 

Q.     And  what  did  your  duties  consist  of? 

A.  Oh,  managing  the  office,  selling,  getting  our 
circulars,  generally  trying  to  sell  lumber. 

Q.  With  reference  to  his  particular  order  from 
Ruth  Meyer,  in  order  to  save  a  little  time,  do  you 
recall  this  particular  order "?  A.     I  do. 

Q.  And  you  are  the  Mr.  McLaughlin  that  has 
been  mentioned  here  a  number  of  times  as  having 
phone   conversations   and   letters'?  A.     I   am. 

Q.  All  right;  now,  you  just  tell  the  Court  what 
you  know  about  this  particular  order  of  Ruth 
Meyer,  from  Ruth  Meyer  on  this  carload  of  doors; 
how  did  you  first  hear  about  it  and  what  did  you  do  ? 

A.  Well,  '^AV^  found  out  there  was  a  car  of 
doors  for  sale.  It  was  offered  to  him  subject  to  prior 
sale,  and  he  did  mention  to  the  office  about  it,  and 
later  on  he  sold  it  and  when  it  had  been  sold  he  let 
us  know  about  it  on  the  phone  and  w^e  got  the  car 
under  way  by  wdring  the  mill  that  had  the  car 
offered  out. 

Q.  Did  you  handle  the  various  financial  trans- 
actions in  connection  with  this  particular  order; 
was  that  part  of  your  function"?  A.     Yes. 

Q.     Did  you  pay  the 

A.     There  was  nothing  out  of  the  ordinary. 

Q.     I  mean,  that  is  part  of  your  duties'? 

A.     That  is  part  of  my  duties. 
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Q.  Did  you  pay  the  manufacturing  company  in 
California  ? 

A.  I  paid  the  First  National  Bank  at  Eugene. 
They  drew  on  us  on  sight  draft  and  the  sight  draft 
come  in. 

The  Court:     What  was  attached  to  the  draff? 

A.  Attached  to  the  draft  was  an  invoice  of  the 
mill  and  a  bill  of  lading,  probably  an  order  bill  of 
lading. 

The  Court:     Do  you  have  the  invoice  here? 

Mr.  Darling:     I  have  it  here.  We  will  offer  this. 

The  Court:  I  don't  suppose  they  started  this 
car  until  they  got  a  I'eturn  on  the  draft,  do  you 
think? 

A.  I  think  they  started  the  car  when  they  had 
a  film  order.  And  they  protect  themselves  by  taking 
the  money  on  a  draft. 

The  Court:  Well,  they  are  not  protected  until 
they  get  a  return  on  the  draft. 

A.     They  still  own  the  car,  though. 

The  Court:  Well,  the  bill  of  lading  would  come 
back  to  them  if  the  draft  w^ere  not  paid;  that  is 
your  point?  A.     That  is  right. 

(Invoice  of  Grant  Manufacturing  Company, 
dated  January  12,  1948,  to  Austin-Dodds  Lum- 
ber Comy)any,  so  produced,  was  thereupon 
marked  [157]  received  in  evidence  as  Defend- 
ants' Exhibit  Q.) 
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Q.  (By  Mr.  Darling)  :  Did  you  institute  the 
order  from  the  California  concern  before  you  re- 
ceived your  written  order'? 

The  Court:  What  does  an  order  bill  of  lading 
mean?  I  have  heard  it  discussed.  You  might  state 
it  again. 

A.  An  order  bill  of  lading  is  a  bill  of  lading 
covering  a  car,  and  on  that  bill  of  lading  part  of 
the  terms  are  that  the  car  is  not  to  be  set  in  or 
delivered  to  the  customer  until  the  railroad  has  the 
bill  of  lading;  in  other  words,  that  is  an  order  that 
prohibits,  different  from  a  commercial  bill  of 
lading.  That  order  bill  of  lading  prohibits  the  rail- 
road from  setting  that  car  in  until  they  get  pos- 
session of  the  bill  of  lading  back. 

Q.  (By  Mr.  Darling) :  Do  I  understand  as 
soon  as  you  received  the  oral  information  that  this 
order  was  made  by  Ruth  Meyer  that  you  contacted 
the  manufacturer'? 

A.     We  wired  them. 

Q.     By  wire*?  A.     Yes. 

Q.     Told  them  to  ship  them?  A.     Yes. 

Q.  And  you  would  follow  it  with  your  confirm- 
ance  of  the  order?  A.     That  is  right. 

Q.  Now,  when  did  you  first  hear  about  any  dif- 
ficulty with  this  car?  [158] 

A.  ^^Al"  called  and  stated  that  there  was  a 
claim  on  the  car. 

Q.     Now,  did  you  get  a  letter  from  Ruth  Meyer? 

A.     Later  on. 
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Q.  When  this  purchase  order  came  in,  the  writ- 
ten purchase  order,  did  you  notice  that  she  had 
put  in  typewriting  the  name  ^^ Agent"  underneath 
^^Ruth  Meyer"?  A.     No. 

Q.  Had  you  had  prior  dealings  with  Ruth 
Meyer  ? 

A.     Quite  a  few  dealings  with  her. 

Q.  Did  you  consider  her  as  a  wholesale  lumber 
dealer  *?  A.     Yes,  we  did. 

Q.     And  dealt  with  her  on  that  basis'? 

A.     We  did. 

Mr.  Prendergast:  If  the  Court  please,  the  ques- 
tions are  a  little  bit  leading;  the  testimony  is 
coming  from  Counsel  rather  than  the  witness. 

The  Court:  He  feels  this  is  an  important  wit- 
ness and  doesn't  want  you  to  lead. 

Q.  (By  Mr.  Darling):  I  hand  you  Defend- 
ants' Exhibit  H.  Did  you  receive  the  letter  that 
that  purports  to  be  from  Ruth  Meyer  *? 

A.     Yes. 

Q.  As  far  as  the  information  you  obtained  from 
that  letter,  what  did  you  understand  to  be  the 
claim  by  Ruth  Meyer? 

Mr.  Prendergast :  If  the  Court  please,  the  letter 
speaks  [159]  for  itself.  I  object  to  him 

The  Court:     Sustained. 

Q.  (By  Mr.  Darling)  :  Now,  following  the  re- 
ceipt of  that  letter  and  the  request  for  an  adjust- 
ment in  price  that  is  mentioned  in  the  letter,  what 
did  you  do? 
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A.     Well,  I  called  up  Barger,  the  customer. 

Q.     When  did  you  call  him? 

A.     About  February  the  4th. 

Q.  Now,  you  heard  Mr.  Barger  testify  before 
and  he  seemed  to  be  not  too  sure  w^hen  the  call  was. 
Have  you  any  way  of  knowing  that  the  call  was 
on  February  4th? 

A.  I  checked  the  telephone  record  and  that  is 
the  date  of  the  call  to  his  town,  and  we  have  no 
other  customers  in  his  town. 

Q.     Did  you  have  only  the  one  call  with  him? 

A.  That  is  the  only  one  I  could  find,  yes;  that 
is  the  only  time  I  talked  with  him. 

Q.     What  w^as  the  purpose  of  the  call? 

A.  Well,  as  a  matter  of  policy  we  like  to  get  to 
the  bottom  of  .^om.ething  like  this  because  we  are 
standing  next  to  the  mill  or  the  shipping  mill  and 
to  go  back  on  them  for  any  kind  of  a  complaint 
you  have  to  have  the  facts  and  you  save  time  and 
confusion  to  try  to  ascertain  the  facts  rather  than 
through  a  third  party,  and  in  some  cases  there 
might  be  more — we  go  direct  to  the  person  who  is 
filing  the  complaint  so  that  we  have  first-hand 
information  to  go  back  on  the  mill  to  see  if  w^e 
can  [160]  work  out  something  on  it. 

Q.  Do  you  remember  the  time  of  the  day  that 
you  made  the  call? 

A.  It  was  late  in  the  afternoon  here  because 
I  got  ]\Ir.  Barger  at  home. 

Q.     Now%  you  heard  Mr.  Barger  testify  as  to  the 
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nature  of  that  conversation,  and  you  tell  the  Court 

what  the  conversation  was. 

A.  Well,  I  called  him,  told  him  who  I  w^as,  who 
I  was  representing,  and  just  asked  him  what  the 
trouble  was.  And  he  said  that  the  doors  were  pretty 
much  off-grade,  in  fact,  the  bulk  of  them  were  B 
grade,  and  there  w^ould  be  a  scattering  of  maybe 
better  grade,  and  the  balance  of  them  were  lower; 
that  is,  lower  than  B  grade.  He  complained  that 
they  were  bought  for  2  per  cent  B  and  better,  and 
they  were  not,  and  I  talked  to  him  and  told  him 
that  I  would  go  back  on  the  mill  and  see  if  I  could 
get  him  some  price  adjustment  on  the  shipment, 
which  I  did. 

Q.  Well,  now,  did  he  at  the  time  tell  you  that 
he  was  returning  those  doors  or  offered  to  return 
the  doors'?  A.     No,  he  didn't. 

Q.  Did  he  tell  you  that  he  was  rescinding  the 
contract  that  he  now  claims'? 

A.     No,  he  did  not. 

Q.  Did  he  tell  you  that  he  was  holding  the  doors 
for  you?  A.     He  did  not. 

Q.     Did  you  ask  him  at  the  time? 

Mr.  Prendergast :  Of  course,  these  questions  are 
very  leading,  [161]  your  Honor.  I  am  sorry  to  in- 
terrupt, but  I  think  he  could  approach  it  in  a  dif- 
ferent manner  without  leading  the  witness. 

Q.  (By  Mr,  Darling)  :  Tell  us  w^hat  he  said 
with  respect  to — I  will  withdraw  that.  Tell  us  what 
vou  said  with  respect  to  asking  him  to  act  in  any 
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way  as  your  agent  in  the  selling  and  disposing  of 

these  doors. 

A.  No.  I  told  him,  after  listening  to  his  com- 
plaint, that  I  thought  I  could  get  an  adjustment  on 
the  price  from  the  mill  that  shipped  it,  and  that 
I  would  try  to  do  that  and,  as  I  recall,  that  ter- 
minated our  conversation. 

The  Court:     Did  the  mill  make  an  adjustment? 

Mr.  Darling:     $300. 

Q.  Tell  the  Court  what  efforts  you  made  there- 
after in  regard  to  getting  an  adjustment  from  the 
mill. 

A.  Well,  I  called  the  Grant  Manufacturing 
Company  and  I  got  Mr.  Craig  or  his  partner.  I 
could  never  get  them  together,  but  I  would  get  one 
or  the  other. 

Tlie  Court:     Gray? 

A.     Craig. 

The  Court:     What  w^as  the  name  of  the  firm? 

A.  Grant  Manufacturing  Company.  And  they, 
as  I  would  get  one  or  the  other  of  these  men,  they 
would  promise  to  take  the  matter  up  with  the  other 
party  and  work  out  a  settlement.  They  apparently 
w^ere  never  able  to  get  together  and  quite  a  bit  of 
time  lapsed  since  I  had  talked  to  Mr.  Barger,  and 
finally  we  [162]  sent  down  a  representative  of  ours 
W'ho  was  stationed  at  Yreka  to  go  down  personally 
and  see  if  he  couldn't  stop  the  runaround  we  had 
been  getting.  He  did  that  and  was  down  in  Sacra- 
mento or  Del  Kio  for  several  days.  He  got  a  check. 
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He  took  it  up  with  the  mill  company's  attorney 
who  advised  him  that  the  mill  itself  was  on  rather 
shaky  gromid  and  that  he  had  best  take  the  check 
that  they  had  given  and  call  himself  well  off.  They 
gave  him  the  check  too  late  to  cash  in  Sacramento. 
He  didn't  have  time  to  stay  down  there  any  longer 
so  he  mailed  the  check  back  to  Eugene  and  I  col- 
lected it  or  entered  it  for  collection.  I  thought  I 
could  collect  it  a  little  quicker,  and  I  asked  the 
bank  to  notify  us  in  the  event  that  the  check 
bounced  at  Sacramento.  Apparently  the  stickers  or 
tickets  that  they  put  on  those  requests  going 
through  fell  off  and  we  didn't  hear  anything,  and 
we  checked  the  bank  every  day,  and  at  the  end  of 
about  two  weeks  we  JSgured  the  <3heck  the  millwork 
company  had  given  us  was  good  and  we  could  then 
go  out  and  work  a  settlement  on  the  car. 

The  Court:     Did  the  check  go  through'? 

A.     Apparently  it  did.  I  haven't  seen  it  since. 

Q.  (By  Mr.  Darling)  :  Now,  at  the  time  you 
were  making  these  efforts  with  the  Grant  Manu- 
facturing Company  did  you  understand  the  situa- 
tion to  be  that  40  cents  on  a  door  would  be  an 
acceptable 

Mr.  Prendergast :  Now,  if  the  Court  please,  this 
is  pure  [163]  leading,  and  Counsel  is  doing  all  the 
testimony  here  and  I  object. 

The  Court:     Sustained. 

Q.  (By  Mr.  Darling)  :  All  right.  At  the  time 
you  were  making  these  attempts  to  obtain  an  ad- 


«7.  L.  WMteJiouse,  et  at,  173 

(Testimony  of  Stewart  McLaughlin.) 
justment  in  price  with  the  Grant  Manufacturing 
Company  what  did  you  understand  the  situation  to 
be,  the  situation  concerning  the  demand  of  Ruth 
Meyer  or  Barger  in  so  far  as  a  settlement  of  their 
claim  on  this  carload  of  doors  was  concerned'? 

A.  Well,  in  talking  it  over  with  Mr.  Lytle  and 
after  talking  to  Mr.  Barger — he  painted  a  pretty 
])lack  picture  on  those  doors — and  I  went  at  it  that 
probably  if  I  could  get  him  the  freight,  or  a  dollar 
a  door  that  it  w^ould  more  than  satisfy  his  demands. 

Q.  Did  you  know  anything  at  the  time  about 
any  offer  or  suggestion  of  an  amount  per  door  by 
Ruth  Meyer  or  Mr.  Barger  which  would  be  an 
acceptable  settlement "? 

A.  Mr.  Barger  and  I  mentioned  no  amounts, 
and  I  would  say  it  was  after  my  conversation  with 
him  that  I  learned  that  40  cents  a  door  would  be 
acceptable. 

Q.  I  would  like  to  hand  you  here  Plaintiff's 
Exhibit  5.  Do  you  recognize  what  that  is'? 

A.     I  do. 

Q.     What  is  it? 

A.  That  is  my  letter  to  Bill  Robb,  w^ho  is  our 
man  in  Yreka  [164]  that  went  with  the  invoice, 
Grant's  invoice.  I  sent  that  to  him  dowm  in  Yreka 
and  hoped  I  had  made  it  strong  enough  that  he 
would  go  down  to  Sacramento  and  see  what  kind 
of  a  settlement  could  be  made.  This  letter  was 
wa^tton  after  it  was  quite  apparent  that  we  could 
not  pin  down  any  of  the  either  owaiers  or  partners 
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of  this   Grant  Manufacturing   Company   over  the 

phone. 

Q.  Did  you  write  a  letter  in  June  of  1948,  June 
25—1  hand  you  Plaintiff's  Exhibit  4.  What  is  that 
letter? 

A.  That  is  a  letter  written  by  me  to  Barger 
Millwork  Company  stating  what  we  had  done,  what 
we  had  been  able  to  do  in  regard  to  the  settlement 
of  this  particular  car. 

Q.  Well,  now,  with  that  letter  did  you  send  a 
check  in  the  amount  of  $615?  A.     I  did. 

The  Court:      We  know  that  is  it. 

Mr.  Darling:     It  is  Defendants'  Exhibit  I. 

Q.  And  you  signed  it  Interstate  Lmnber  Sales, 
Inc.  by  your  own  name  ?  A.     I  did. 

Q.  This  Defendants'  Exhibit  K,  a  copy  of  a 
sight  draft  on  the  First  National  Bank,  or  order  of 
First  National  Bank  of  Eugene,  $12,225,  will  you 
tell  the  Court  wiiether  that  is  a  copy — You  have 
seen  it,  have  you  not.  Defendants'  Exhibit  K,  the 
check — Would  you  like  to  look  at  it? 

The  Court:  That  is  all  covered.  That  is  what 
you  paid  to  [165]  the  mill  ? 

Mr.  Darling:  No,  I  think  to  Ruth  Meyer.  Just 
tell  the  Court  how  you  were  paid,  how  Interstate 
Lumber  Sales  was  paid  on  this  account. 

A.  We  drew  a  draft  on  Euth  Meyer,  Bank  of 
California,  Portland,  and  took  this. 

The  Court:  How  did  you  happen  to  send  it  to 
the  Bank  of  California? 
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A.     Probably  knew  she  banked  there. 

The  Court:  Had  you  drawn  on  her  before,  had 
transactions  with  her  before? 

A.  I  don't  believe.  We  might  have  a  previous 
car  of  doors ;  lumber,  no.  This  draft,  or  the  original 
of  this  draft,  was  tied  to  our  bill  of  lading  and  an 
endorsed  bill  of  lading  deposited  in  the  First  Na- 
tional Bank  of  Eugene. 

The  Court:     Endorsed  what? 

A.     Endorsed  order  bill  of  lading. 

The  Court:  That  is  the  one  you  got  from  Cali- 
fornia? 

A.  That  is  right,  the  same  one,  and  deposited 
in  our  bank  and  they  in  turn  sent  it  to  Portland 
and  collected  the  money  for  us.  When  it  come  back, 
they  put  the  money  in  our  account. 

The  Court:  Well,  the  car  was  rolling  at  that 
time?  A.     It  was. 

Mr.  Darling:  The  Court  asked  concerning  pay- 
ment to  the  Grant  Manufacturing  Company.  We 
have  an  order  draft  on  that  [166]  and  we  w^ould 
like  to  liave  it  marked. 

The  Court:     Let  Counsel  see  it. 

Mr.  Darling:  That  is  in  conformance  with  the 
bill  of  lading. 

(Sight  Draft  to  the  order  of  Grant  Manu- 
facturing Company  dated  January  13,  1948,  so 
produced,  was  thereupon  marked  for  identi- 
fication Defendants'  Exhibit  R.) 

Q.  (By  Mr.  Darling)  :  I  ask  you  w^hat  that  is, 
marked  for  identification  R. 
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A.     How  is  that^ 

Q.  I  ask  you  what  that  document  is  that  is 
marked  Defendants'  Exhibit  for  Identification  R?      | 

A.  That  is  a  sight  draft  drawn  by  the  Grant 
Manufacturing  Company  on  Austin  Dodds  Lumber 
Company  covering  the  car. 

The  Court:     Covering  this  car  of  doors? 

A.     This  car  of  doors,  yes. 

Mr.  Darling:     We  offer  it  in  evidence. 

The  Court:     It  is  admitted. 

(Defendants'  Exhibit  R,  previously  marked 
for  identification,  was  thereupon  received  in 
evidence.) 
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Mr.  Darling:     You  may  cross-examine.  [167] 

Cross-Examination 

By  Mr.  Prendergast : 

Q.  Now,  Mr.  McLaughlin,  as  a  matter  of  fact, 
you  heard  from  Lytle  that  he  had  placed  this  car 
of  doors  on  the  11th  of  January,  1948,  did  you  not, 
and  you  were  invoiced  for  this  car  of  doors  by 
Grant  Manufacturing  on  January  the  12th,  1948, 
and  they  sight-drafted  you  on  a  2-per  cent  sight 
draft  on  January  12th,  1948,  and  the  First  National 
Bank  at  Eugene  paid  the  Grant  Manufacturing 
Company  $11,172  on  January  the  15th,  1948,  which 
made  the  car  your  car;  isn't  that  a  correct  state- 
ment? A.     Yes. 

Q.  Now^,  on  January  the  19th,  1948,  four  days 
after  you  bought  the  car,  the  People's  Loan  &  Sav- 
ings Bank  accepted  the  sight  draft  of  the  Bank  of 
California  National  Association  which  had  been 
forwarded,  so  that  that  transaction  followed  the 
transaction  in  which  your  company,  the  Austin 
Dodds  Lumber  Company,  bought  the  car.  You 
bought  the  car  and  paid  for  it  before  you  ever  sold 
it  to  Barger,  did  you  not,  four  days? 

A.     We  did  not. 

Q.  Well,  you  paid  for  it  on  the  15th  of  January. 
You  did  not  deliver  the  bill  of  lading;  it  was  an 
order  bill  of  lading  w^hich  means  it  cannot  be 
opened  or  inspected  or  delivered  until  the  bill  of 
lading  is  delivered. 
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A.     We  sold  the  car  to  Ruth  Meyer.  [168] 

Q.  You  shipped  it  to  Austin  Dodds  at  States- 
ville,  North  Carolina  on  an  order  bill  of  lading. 

A.     Yes. 

Q.  Which  was  not  to  be  delivered  to  Barger 
Millwork  Company  where  it  was  destined  until  the 
bill  of  lading  was  delivered  to  the  railroad.  The 
bill  of  lading  was  left  w^ith  your  bank  with  the 
sight  draft  from  the  First  National  Bank  at 
Eugene  on  the  Bank  of  California  at  Portland  and 
until  that  was  paid  the  bill  of  lading  was  not 
delivered;   isn't  that  a  fact? 

A.     That  is  right. 

Q.  So  that  all  the  time  that  this  car,  from  the 
15th  day  of  January,  1948,  until  that  car  arrived  in 
Fayetteville,  North  Carolina,  where  it  was  diverted, 
sometime  along  near  the  end  of  the  month,  that  car 
belonged  to  the  Austin  Dodds  Company;  it  was  in 
their  name,  it  Avas  destined  to  them;  isn't  that  a 
fact^  A.     No. 

Q.     Whom  did  the  car  belong  to? 

A.     The  car  belonged  to  Ruth  Meyer. 

Q.  Ruth  Meyer  didn't  get  it  until  it  was  paid 
for  and  that  wasn't  paid  for  until  after  the  19th 
of  January. 

A.     Then  it  was  her  car. 

Q.     When? 

A.     As  soon  as  she  paid  for  it. 

Q.  But  she  didn't  pay  for  it.  She  didn't  pay 
for  it  because  [169]  you  knew  it  came  from  the 
Barger  Millwork  Company.  You  knew  that  Ruth 
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Meyer  was  merely  an  agent,   had  been  an   agent 

broker,  or  whatever  you  call  it,  in  the  sale  of  cars 

before. 

A.  We  had  always  considered  Ruth  Meyer  as 
a  wholesaler  and  our  draft  going  into  Portland  was 
drawn  on  Ruth  Meyer,  the  Bank  of  California, 
Portland,  Oregon. 

Q.  And  you  were  apprised  of  the  fact  that  at 
that  time,  regardless  of  whom  the  car  was  sold  to, 
you  held  the  title  to  that  car  until  at  Fayetteville, 
North  Carolina,  the  bill  of  lading  was  delivered  to 
the  railroad  company;  that  was  your  instruction, 
wasn't  it? 

A.  We  held  title  to  that  car  until  Miss  Meyer 
j)icked  it  up  in  the  Bank  of  California ;  then  it  was 
her  car,  she  held  title  to  it. 

Q.     When  did  she  pick  that  up? 

A.  Well,  the  bank  at  Eugene  gave  us  credit  for 
this  sight  draft  on  January  the  19th. 

Q.     January  19th?  A.     At  Eugene. 

Q.  Now,  this  car  that  you  bought — Now%  may  I 
have  that  exhibit,  Mr.  DeMott,  please,  the  one  that 
is  a  letter  of  June  the  25th.  In  this  letter  you 
informed  tlie  Barger  Milhvork  Company  that  you 
had  sold  the  car  to  the  Barger  Millwork  Company 
through  Ruth  Meyer  in  Portland,  Oregon.  That  is 
in  all  your  letters,  I  think.  In  your  letter  of  March 
9th,  1948,  ^' Quite  [170]  some  time  ago  we  shipped, 
through  Ruth  Meyer,  a  carload  of  doors" — and 
tliat  was  your  attitude,  you  were  dealing  with  them 
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through  Euth  Meyer;  that  is  the  expression  in  your 

letters. 

A.     That  is  the  language  in  the  letters. 

Q.  Now,  you  informed  Barger  at  that  time  your 
profit  was  $300,  that  you  would  refund  that  and 
the  mill  would  give  you  $300  and  Ruth  Meyer 
would  give  $300.  A.     Yes. 

Q.  That  was  your  letter  of  June  25th.  At  that 
time  you  knew  your  profit  was  well  in  excess  of 
$1,000  on  this  car.  You  paid  $11,172  for  this  car  and 
you  sold  the  1500  doors  for  $8.15,  or  $12,225,  so 
when  you  told  Barger  you  only  made  $300  on  that 
car  you  misstated  it,  didn't  you? 

A.     I  didn't  say  that  was  all  our  profit. 

Q.     You  said  you  will  allow  our  profit  of  $300. 

A.     I  said  we  will  allow  you  our  commission. 

Q.  But,  actually,  you  had  a  profit  of  over  $1,000, 
didn't  you?  A.     We  did. 

Q.  So  that  when  you  said  ^'Commission"  to  him 
you  didn't  mean  anything;  you  were  misstating  it, 
were  you  not?  A.     I  was  not. 

Q.     What?  A.     I  was  not. 

,Q.     Well,  did  you  have  a  commission  or  a  profit? 

A.     We  had  a  profit.  [171] 

Q.  So  when  you  said  ''We  will  allow  you  our 
commission  of  $300"  what  did  you  mean? 

A.  We  quite  often  use  the  word  ''commission," 
meaning  profit. 

Q.     But  your  profit  wasn't   $300? 

A.     No. 

Q.     It  was  a  thousand  and  some  dollars? 
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A.     Right. 

Mr.  Prendergast:  May  I  have  the  letter  of  May 
the  17th. 

Q.  Now,  these  order  bill  of  ladings,  let  me  ask 
you  about  that.  There  is  no  right  of  inspection  until 
after  the  bill  of  lading  is  delivered.  When  the  bill 
of  lading  is  delivered  then  the  car  is  turned  over 
to  the  person  delivering  the  bill  of  lading,  so  there 
is  no  right  of  inspection  until  that  time,  and  the 
bill  of  lading  is  not  delivered  until  the  car  is  paid 
for,  so  that  is  the  difference  betw^een  them. 

A.     And  also  until  the  railroad  gets  their  freight. 

Q.     And  also  until  the  railroad  gets  the  freight. 

A.     That  is  right. 

Q.  So,  in  other  words,  a  man  buys  a  ^*pig  in  a 
poke^'  on  an  order  bill  of  lading;  he  has  no  right 
of  inspection  before  that? 

A.  There  is  no  right  of  inspection  on  any  bill  of 
lading. 

Q.  It  is  if  it  is  put  on  there,  prior  right  of 
inspection.  Now,  this  letter  of  May  17,  1948,  which 
is  marked  Plaintiff's  Exhibit  5  and  introduced  by 
the  defendant  here,  is  your  synopsis  of  actually 
what  transpired,  is  it  not,  and  you  wrote  it,  signed 
^^Mac,  S.  P.  McLaughlin/'  to  ^^Bill,"  a  representa- 
tive  of  your   company? 

A.     Bill  Robb,  yes. 

Q.  And  in  this  letter  you  say,  "We  will  attempt 
to  give  you  a  synopsis  of  what  has  gone  on  regard- 
ing the  car  of  doors  that  we  shipped  out  of  the 
Grant  INL'mufacturing  Company  to  the  Barger  Mill- 
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work  Company  at  Statesville  at  North  Carolina  and 
on  which  a  complaint  has  been  filed." 

Now,  you  shipped  it  out  of  the  Grant  Company 
according  to  the  letter  to  Barger.  ^^  There  is  no 
doubt  as  to  the  customer's  right  on  this  complaint 
as  the  stock  was  not  what  it  was  supposed  to  be. 
In  order  that  you  can  more  or  less  review  the  situa- 
tion we  have  enclosed  a  copy  of  our  order  to  the 
Grant  Manufacturing  Company,  their  original  in- 
voice and  on  this  please  note  that  they  have  marked 
2  per  cent  B  doors  and  a  copy  of  our  invoice  to  the 
customer  as  well  as  a  copy  of  the  order  we  took 
from  Ruth  Meyer." 

Now,  let  me  interrupt  the  reading  to  ask  you — 
and  I  am  referring  now  to  Defendants'  Exhibit 
Q,  which  is  the  invoice  from  the  Grant  Manufac- 
turing Company — when  you  bought  these  doors 
from  the  Grant  Manufacturnig  Company  you  did 
not  buy  P-82  doors  and  it  was  not  so  designated 
any  place,  was  it?  You  bought  Grade  B  doors  from 
the  Grant  Manufacturing  Company  and  you  were 
invoiced  and  paid  for  Grade  B  doors,  and  there  is 
nothing  about  F-82  doors  on  there  ? 

A.     That  is  2  per  cent  B  doors.  [173] 

Mr.  Prendergast:  You  might  hand  this  to  the 
witness. 

Q.  Examine  that  closely  and  tell  me  if  there  is 
anything  on  there  to  indicate  you  bought  F-82  doors 
from  the  Grant  Manufacturing  Company? 

A.     They  are  not  marked  F-82  doors. 

Q.  So,  when  you  bought  that,  paid  for  it,  from 
the   Grant   Manufacturing   Company   and   sold   to 
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Barger  you  knew  you  were  selling  Barger  some- 
thing that  you  had  not  bought  from  the  Grant 
Manufacturing  Company,  nor  had  you  paid  the 
Grant  Manufacturing  Company  for  F-82  doors? 
You  bought  some  Grade  B  doors  and  paid  for  them 
and  sold  them  as  P-82  Grade  A  doors  to  Barger; 
is  that  not  a  fact.  A.     We  did  not. 

Q.  That  is  3^our  invoice  of  what  you  bought 
from  Grant? 

A.     That  is  right;  I  agree. 

Q.  And  here  is  your  invoice  of  what  you  sold 
to  be  shipped  to  Barger,  and  this  is  Plaintiff's 
Exhibit  2.  Now,  if  you  will  notice  your  invoice  you 
bought  Grade  B  doors,  not  F-82,  and  you  sold,  or 
represented  to  have  sold  Grade  A  doors  with  not 
more  than  2  per  cent  B  F-82  doors.  Those  are  the 
same  doors,  aren't  they;  it  is  the  same  car? 

A.  Grant  Manufacturing  Company's  invoice 
says  2  per  cent  B  doors. 

Q.     It  doesn't  say  anything  about  F-82? 

A.     It  would  l)e  a  F-82.  [174] 

Q.  There  are  lots  of  two-panel  doors  that  are  not 
F-82?  A.     That  is  true. 

Q.  Now,  it  goes  on  and  says:  ^^The  doors  were 
represented  to  Lytle  as  F-82  doors  and  that  they 
w^ould  not  run  over  2  per  cent  B  grade.  In  the  first 
place,  they  w^ere  not  F-82  doors.  They  were  instead 
a  two-panel  door  but  not  a  stock  item.  From  what 
information  we  have  been  able  to  gather  they  had 
very,  very  narrow  stiles  and  rails.  In  other  words, 
they  were  not  a  standard  pattern  F-82  door.   In  the 
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second  place,  the  customer  stated  that  60  to  70  per 
cent  of  the  doors  might  by  wide  stretch  of  imagi- 
nation grade  out  B  grade  and  there  w^ere  a  consid- 
erable number  of  doors  that  would  grade  C  and  D. 
He  said  that  on  close  inspection  one  might  find  a 
few  A  doors.  In  regards  to  the  manufacture  he  fur- 
ther stated  that  the  lock  rail  was  centered  on  the 
panel  and  the  rail  was  only  four  inches  wide  instead 
of  the  approximately  eight  inches  on  the  standard 
door.  We  talked  to  him  on  the  phone  and  he  told 
us  that  he  just  didn't  know  w^here  he  w^ould  sell 
them  unless  he  could  get  some  contractor  to  take 
these  doors  and  put  them  in  a  bunch  of  houses.  In 
other  words,  being  as  they  are  not  stock  items  they 
cannot  be  used  as  replacements,  nor  can  they  be  sold 
very  readily  to  the  ordinary  trade.  The  millwork 
company  has  been  exceedingly  nice  about  this  lousy 
shipment  and  I  have  tried  from  here,  both  by  wive 
and  by  phone,  to  get  some  settlement  from  the  Grant 
Manufacturing  Company.  My  efforts  have  resulted 
in  nothing.  I  even  tried  to  [175]  scare  them 
into" 

The  Court:  Why  are  you  reading  that?  He  re- 
members he  wrote  the  letter. 

Q.  (By  Mr.  Prendergast)  :  Now,  you  did  make 
a  settlement  with  the  Grant  Manufacturing  Com- 
pany, is  that  right  *?  A.     We  got  $315. 

Q.  And  what  did  you  sign  in  exchange  for  the 
$315;  what  sort  of  a  settlement  did  you  make"? 

A.     I  didn't  personally  pick  up  the  check. 
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Q.  Are  you  familiar  with  what  your  corporation 
did  ?  It  was  the  Interstate  Lumber  Sales  that  made 
the  settlement. 

A.  It  was  the  Interstate  Lumber  Sales  that 
made  the  settlement. 

Q.  And  the  che<?k  was  made  to  Interstate  Lum- 
ber Sales'?  A.     It  was. 

Q.  And  w^hat  sort  of  a  settlement  did  you  make 
with  the  Grant  Company'? 

A.  Mr.  Robb  reported  back  what  I  had  out- 
lined in  one  of  my  letters,  that  that  is  all  he  could 
get  out  of  them,  and  on  advice 

Q.  Please  answ^er  my  question.  What  sort  of  a 
document  did  you  get?  A.     We  got  a  check. 

Q.  And  what  did  you  give  them  in  exchange  for 
the  check?  A.     As  far  as  I  know,  nothing. 

Q.     You  mean  they  just  gave  you  a  check?  [176] 

A.     That  is  right. 

Q.  Nothing  else ;  after  you  had  had  all  the  trou- 
ble with  these  people,  they  just  took  a  check  and  no 
receipt  from  you  or  anything  to  show^  full  settlement 
of  any  claim? 

A.     None  was  ever  mentioned. 

Q.  Did  you  consider  for  that  $315  the  Inter- 
state Lumber  Sales  had  been  fully  settled  for  any 
claim  and  had  fully  settled  any  claim  against  the 
Grant  Company? 

A.  Mr.  Robb  told  them,  as  he  reported  back  to 
me,  that  he  would  take  the  check  subject  to  the 
final  approval  of  the  whole  settlement. 

Q.     Of  whom? 
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A.  Of  the  whole  settlement,  to  get  the  whole 
settlement  worked  out  on  that  basis,  that  would  be 
okeh. 

Q.  And  you  put  that  check  in  the  bank  right 
away?  A.     I  did. 

Q.  And  in  June  you  wrote  to  Barger  and  you 
told  him  you  were  going  to  give  him  your  com- 
mission of  $300  and  the  mill  was  going  to  give  him 
$300  and  Ruth  Meyer  was  going  to  give  him  $300 
in  settlement  of  his  $12,000  claim  and  that  that 
would  cover  his  freight  and  that  was  about  all,  isn't 
^that  about  right?  A.     Yes. 

Q.  When  you  talked  to  Barger  on  the  telephone 
on  the  4th  of  February  and  he  complained,  as  you 
say,  very  bitterly  about  the  grade  and  the  standard 
of  these  doors,  you  did  not  discuss  any  [177]  price 
at  all  at  that  time ;  that  is  your  testimony  ? 

A.     We  did  not. 

Q.  And  that  was  the  only  time  that  you  talked 
to  Barger,  except  possibly  in  the  fall  when  he  came 
out  here  ?   Did  you  talk  to  him  in  the  fall  ? 

A.     I  might  have  greeted  him;  that  is  all. 

Q.     But  you  didn't  discuss  anything? 

A.     No. 

Mr.  Prendergast :      That  is  all. 

Redirect  Examination 
By  Mr.  Darling: 

Q.  This,  as  I  recall  the  letter  of  June  25th,  did 
you  say  anything  in  that  about  foregoing  all  your 
commission?  I  just  want  to  make  it  clear.  I  think 
there  was  some  prior  letter  in  which  you  said — 
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March  9th — in  which  you  said  you  were  willing  to 
forego  your  commission,  but  I  don^t  believe  in  your 
June  25th  letter  that  you  told  them  that  the  $300 
was  your  commission.  I  think  it  was  prior  to  that, 
just  so  the  record  is  straight  and  the  Court  will 
see  all  the  letters. 

The  Court :     Yes.  Step  down.  You  have  one  more 
witness,   I   suppose,  Mr.   Darling.    I  suppose  you 
are  going  to  call  Mr.  Whitehouse. 
(Witness  excused.)  [178] 

Mr.  Darling :     Unless  he  is  another  expert. 
The  Court:     Yes.    You  have  had  three  experts. 
How  long  a  witness  will  Mr.  Whitehouse  be"? 
Mr.  Darling:     Probably  ten  minutes. 
The  Court:     Supposing  you  put  him  on. 
Mr.  Darling:     Call  Mr.  J.  L.  Whitehouse. 

J.  L.  WHITEHOUSE 

was  thereupon  produced  as  a  witness  in  behalf  of 
Defendants  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  f oUow^s : 

The  Court :  Now^,  in  making  your  ow^n  plans,  you 
will  want  to  argue  the  case.  You  can  come  back 
at  9:00  o'clock  in  the  morning  to  do  that.  If  you 
want  to  go  to  Eugene,  I  will  stay. 

Mr.  Prendergast:  Your  Honor,  the  only  thing 
is  that  I  have  the  case  that  follow^s  this  and  that 
will  start  at  10 :00. 

The  Court:  I  said  we  will  do  it  tonight  or  come 
back  in  the  morning. 
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Mr.  Prendergast :  I  am  perfectly  willing  to  ac- 
commodate Counsel. 

Mr.  Darling:  Of  course,  we  would  prefer  to  do 
it  tonight  if  it  is  not  too  much  of  a  hardship. 

The  Court:     All  right.    Proceed. 

Direct  Examination 
By  Mr.  Darling: 

Q.  Now,  Mr.  J.  L.  Whitehouse,  will  you  tell  us 
what  your  [179]  present  occupation  is  ? 

A.     Lumber  wholesale. 

Q.  Were  you  engaged  as  an  individual  in  the 
lumber  w^holesale  business  in  January,   1948? 

A.     I  was. 

Q.  And  you  are  the  Mr.  Whitehouse  that  has 
been  mentioned  here  a  number  of  times  as  doing 
business  as  Interstate  Lumber  Sales'? 

A.     I  am. 

Q.  And  what  is  your  present  position  in  the 
corporation  of  Interstate  Lumber  Sales,  Inc.  ? 

A.     President. 

Q.  And  you  have  associated  with  you  in  that  cor- 
poration Mr.  McLaughlin  that  just  testified,  and  Mr. 
Lytle*?  A.     I  have. 

Q.  Now,  in  January  of  1948  Mr.  McLaughlin 
was  working  for  you,  as  I  understand  it  ^. 

A.     That  is  correct. 

Q.  All  right ;  now,  when  did  you  first  hear,  if  you 
'can  recall,  concerning  the  complaint  on  this  carload 
of  doors? 
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A.  It  would  have  been  sometime  the  latter  part 
of  February,  possibly  the  first  part  of  March. 

Q.  What  was  the  nature  of  the  information  that 
you  received'? 

A.  The  information  I  received  was  that  we  had 
a  car  of  doors  in  North  Carolina  upon  which  we 
had  a  claim  filed. 

Q.  Did  you  know  to  whom  those  doors  had  been 
sold?  [180] 

A.  I  didn't  at  the  time.  I  inquired,  naturally, 
and  learned  they  had  been  sold  to  Ruth  Meyer. 

Q.  Had  you  had  prior  dealings  with  Ruth 
Meyer?  A.     We  had. 

Q.  Did  you  know  w^hat  position  Ruth  Meyer 
occupied  in  the  trade  ? 

A.     As  a — she  was  listed  as  a  wholesaler. 

The  Court:     What  do  you  mean  ^ listed''? 

A.     In  the  Lumberman's  Red  Book,  sir. 

The  Court:     That  is  a  credit  book? 

A.     That  is  a  credit  book. 

Q.  (By  Mr.  Darling)  :  Did  you  deal  with  her 
on  that  basis  ?  A.     We  did. 

Q.  Did  you  in  January  of  1948  know  the  Barger 
Millwork  Company?  A.     I  did  not. 

Q.     Or  the  plaintiff  in  this  case  ? 

A.     I  did  not. 

Q.  Did  you  know  anything  concerning  the  na- 
ture of  their  business?  A.     I  did  not. 

Q.  Now,  did  you  know  about  this  letter  of  June 
25,  1948,  which  was  written  by  Mr.  McLaughlin  to 
Barger,  the  plaintiff  here  in  this  case? 
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A.     That  is  the  one  where  the  check  was  mailed  ? 

Q.    Yes.  [181]  A.    Yes,  I  did. 

Q.  Well,  did  they  explain  to  you  the  basis  upon 
which  that  letter  was  being  written  ?  Did  you  know 
the  basis'? 

A.     I  knew  that  it  was  being 

Mr.  Prendergast:  Now,  if  the  Court  please,  I 
object.  He  asked  the  question  '^Did  they  explain 
to  you  the  basis  upon  which  it  was  written,"  and 
he  is  answering.    Now,  that  is 

Mr.  Darling:     I  will  withdraw  the  question. 

Q.  Was  this  letter  written  with  your  authority 
and  at  your  request  ? 

A.  I  would  answer  that  by  saying  that  I  have 
at  all  times  instructed  and  expected  Mr.  McLaugh- 
lin to  make  the  sales,  to  follow  up  on  any  collec- 
tions that  might  be  made  or  necessary,  and  as  such 
expected  him  and  instructed  him  to  act  in  my  be- 
half. 

Q.     Was  he  so  acting  at  that  time? 

A.     That  he  was  doing. 

Q.     T\Tien  he  wrote  that  letter? 

A.     That  is  right. 

The  Court:  What  was  your  volume  for  any 
twelve-months  period  in  about  this  time,  '48;  how 
big  an  outfit  were  you  ? 

A.  I'd  like  to  refer  that  question  to  Mr.  Mc- 
Laughlin if  I  might.  He  is  the  one  familiar  with 
that. 

The  Court:  Can't  you  give  me  an  approximate 
figure  ?  How  much  of  it  was  doors  ? 
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Mr.  McLaughlin :     How  many  cars  were  shipped  '^ 

The  Court:     1948,  1947. 

Mr.  McLaughlin:  It  would  have  been  about  $1,- 
200,000. 

The  Court:  And  how  much  door  business  did 
you  do? 

Mr.  McLaughlin.    Oh,  by  cars,  a  small  percentage. 

The  Court:     Well,  a  hundred  cars? 

Mr.  McLaughlin:     No,  no.   Probably  a  dozen. 

Mr.  Darling:     1947  was  Austin  Dodds. 

Mr.  McLaughlin:     Austin  Dodds. 

The  Court:     All  right. 

Q.  (By  Mr.  Darling)  :  Well,  now,  did  you  hear 
anything  further  or  anything  from  Barger  or  the 
plaintiff  in  this  case  after  that  letter  w^as  sent  in 
June  of  1948? 

A.  Not  until  September  when  the  check  was  re- 
turned. 

Q.  When  was  the  first  time  that  you — I  will  put 
it  this  w^ay:  Did  you  ever  receive  any  informa- 
tion to  the  effect  that  the  plaintiff  in  this  case 
had  rescinded  his  order  for  the  doors? 

Mr.  Prendergast:  If  the  Court  please,  I  object 
to  that  as  being  leading. 

The  Court:     You  may  answer. 

A.  I  did  not  until  Mr.  Barger  called  in  my  of- 
fice personally. 

Q.  (By  Mr.  Darling) :  Was  there  a  letter— 
what  about  the  letter  with  the  check;  did  you  get 
any  indication  from  the  letter  with  the  check  that 
he  considered  the  doors  yours? 
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A.     I  did  not. 

Q.  I  will  hand  you  Defendants'  Exhibit  B  for 
the  purpose  of  [183]  refreshing  your  memory,  if  re- 
quired. 

A.  All  right.  This  was  the  letter  that  I  an- 
swered, I  believe. 

Q.    What^ 

A.  This  is  the  letter  that  I  answered  and  re- 
turned the  check. 

Q.  Did  you  consider  that  letter  as  any  notice 
by  Barger,  the  plaintiff  in  this  case, 

Mr.  Prendergast:  If  the  Court  please,  I  ob- 
ject to  this  question  as  calling  for  a  conclusion.  The 
letter  speaks  for  itself. 

The  Court:     He  may  answer. 

A.  This  letter  arriving — in  other  words,  our 
check  having  been  mailed  in  June,  this  letter  hav- 
ing been  received  in  September,  our  check  having 
been  held  by  the  Berger  Millwork  Company  for  that 
length  of  time  constituted,  as  far  as  I  was  con- 
cerned, settlement  of  the  claim. 

Q.  (By  Mr.  Darling) :  Now,  then,  following 
the  receipt  of  that  check  did  you  write  another 
letter  to  him,  to  Barger  Millwork,  the  plaintiff  in 
this  case? 

A.  Following  the  receipt  of  the  check  in  this 
letter'? 

Q.    Yes. 

A.     No,  just  the  one,  this  September  23rd,  that 
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was  the  answer  to  this  one  in  which  I   sent  the 

check  back. 

Q.  And  when  you  sent  back  that  check  what 
was  your  understanding  about  what  you  were  do- 
ing'? 

A.  That  the  matter  was  settled  as  far  as  we  were 
concerned,  the  [184]  claim  was  settled. 

Q.  Now,  Mr.  Barger  came  out  here  sometime  in 
October  he  states.  Do  you  recall  having  met  with 
him  at  the  time? 

A.  Yes,  I  met  with  Mr.  Barger  and  Miss  Meyer 
both  in  my  office. 

Q.  Did  Mr.  Barger  state  anything  to  you  con- 
cerning any  activities  that  he  had  had  following' 
receipt  of  your  letter  of  June  25,  1948,  with  re- 
spe<^t  to  selling  or  attempting  to  sell  these  doors? 

A.  He  did.  He  stated  that  he  had  tried  to  sell 
the  doors,  that  he  had  gone  so  far  as  to  hire  a 
man  outside  of  his  employ  who  rented  space  in 
an  adjoning  town  and  that  the  doors  had  been 
trucked  from  his  warehouse  to  the  adjoining  town, 
that  a  sale  had  been  proposed  and  put  on  and  that 
the  doors,  there  had  been  an  attempt  to  dispose  of 
the  doors  in  that  way. 

Q.  Did  he  at  that  time  give  you  any  indication 
as  to  whether  or  not  he  was  conducting  the  sale  for 
himself  or  for  you?  A.     For  himself. 

Q.  Now,  was  Ruth  Meyer  present  at  any  time 
when  these  conferences  with  Mr.  Barger 

A.     She  was  present  at  that  time. 
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Q.  Did  you  say  anything  to  her  at  all  concerning 
the  pajonent  of  $300  to  Barger,  as  indicated  by  the 
letter  of  June  25,  1948? 

A.  I  did.  I  asked  Ruth  Meyer  if  she  had  sent 
her  $300  to  Mr.  Barger.  She  nodded  her  head  and 
Mr.  Barger  made  no  comment. 

Q.  Was  Barger  in  position  to  see  her  nod  her 
head?  [185]  A.     He  was. 

Q.     Hear  you  address  the  question? 

A.    He  was. 

Q.  This  picture  that  has  been  in  evidence,  you 
have  seen  it?  A.     I  have. 

Q.  Plaintiff's  Exhibit  9.  Did  Mr.  Barger  tell 
you  anything  concerning  the  taking  of  that  picture  ? 

A.  Only  that  he  had  picked  out  one  of  the  worst 
doors  in  the  lot  to  show  the  defects,  the  typical 
defects  of  the  doors. 

Q.  You  have  heard  testimony  here  concerning 
this  40  cents  a  door  offer.  Was  that  ever  brought  to 
your  knowledge? 

A.  No,  I  don't  believe  it  was.  It  wasn't.  That 
was — I  knew  the  boys  were  working  on  a  settle- 
ment and  I  wouldn't  testify  as  to  that. 

Q.  At  any  time  during  your  relationship  with 
Ruth  Meyer  in  this  case  did  you  ever  authorize 
her  to  ask  and  suggest  to  Barger  that  those  doors 
be  sold  for  your  account?  A.     We  did  not. 

Q.  Did  you  ever  authorize  the  sale  of  the  doors 
on  your  account  ?  A.    We  did  not. 

Q.  Did  you  ever  consider — whose  doors  did  you 
consider  these  to  be? 
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Mr.  Prendergast :  If  the  Court  please,  I  object 
to  that. 

The  Court :     He  may  answer. 

A.  We  considered  the  doors  to  be  the  doors  of 
Barger  Millwork,  [186]  and  the  only  demand  on 
us  was  a  settlement  or  adjustment  in  price. 

Mr.  Darling:  That  is  all.  You  may  cross-ex- 
amine. 

Cross-Examination 
By  Mr.  Prendergast : 

Q.  Are  you  familiar  with  what  Mr.  McLaughlin 
was  doing  in  trying  to  settle  this  door  claim  % 

A.  I  checked  with  Mr.  McLaughlin  from  time 
to  time. 

Q.  Are  you  familiar  with  his  letter  of  May  17, 
1948,  and  in  particular  with  this  sentence,  ^^In  at- 
tempting to  make  a  settlement  on  these  I  asked  for 
a  dollar-per-door  rebate  and  figured  that  we  could 
probably  get  back  a  quarter  from  Ruth  Meyer  per 
door  which  would  at  least  pay  the  poor  guy  his 
freight  and  give  him  about  four-bits  a  door  to  lop 
off  the  price"'? 

A.  It  is  not  uncommon  for  a  wholesaler  who 
has  sold  through  another  in  event  of  claim  from 
matching  commission  or  amounts  in  order  to  settle 
a  claim. 

Q.  You  knew  that  these  doors  were  not  salable 
by  anyone  %  A.     I  did  not. 

Q.  You  were  familiar  with  Mr.  McLaughlin's 
statement  that  they  were  not;  in  other  words,  ^^  These 
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are  not  stock  items  and  cannot  be  used  as  replace- 
ment, nor  can  they  be   sold  readily  to  the   ordi- 
nary trade."   You  knew  that,  didn't  you^ 

A.  I  know  at  the  time  those  doors  were  sold 
that  doors  were  scarce.  To  whom  is  the  letter  ad- 
dressed there,  may  I  ask?  [187] 

Q.  ^^Bill,"  Interstate  Lumber  Sales,  Yreka, 
California.    That  is  Bill  Dodds,  is  it  nof? 

A.  No,  it  is  not.  That  is  Bill  Robb.  That  is 
right. 

Q.  Robb.  Now,  in  regard  to  the  Interstate  Lum- 
ber Sales,  the  Interstate  Lumber  Sales  was  what 
on  January  15th  of  1948;  who  was  the  Interstate 
Lumber  Sales?  A.     J.  L.  Whitehouse. 

Q.  That  was  yourself.  And  when  you  stamped 
your  stationery  ^'Austin-Dodds  Lumber  Company," 
which  you  were  using  on  up  into  June  of  1948,  you 
put  ^'Interstate  Lumber  Sales,  Successor  to  Austin 
Dodds  Lumber  Company."  What  did  you  mean 
by  '' Successor  to  Austin  Dodds  Lumber  Company"? 
Did  they  assume  the  obligations  of  the  Austin  Dodds 
Lumber  Company? 

A.  I  meant  the  Interstate  Lumber  Sales  had 
taken  over  all  the  assets  of  the  Austin  Dodds  Lum- 
ber Company,  that  the  personnel  was  exactly  the 
same,  that  the  only  change,  the  only  difference  was 
that  Austin  Dodds  had  retired  from  the  business. 

Q.  So  the  only  change  was  Austin  Dodds  went 
out  of  the  business  and  you  continued  to  use  that 
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stationery  until  September  of  1948 — No,  I  beg  your 
pardon — Withdraw  that.     Now,  what  was  the  re- 
lationship between  the  Interstate  Lumber  Sales  and 
the  Interstate  Lumber  Sales,  Inc.? 

A.  The  Interstate  Lumber  Sales,  Inc. — on  April 
1st,  1948,  a  corporation  was  formed  in  which  Mr. 
Lytle,  Mr.  McLaughlin,  Mr.  Robb  and  myself  took 
over  the  assets  of  the  Interstate  [188]  Lumber  Sales 
as  an  individual. 

Q.  I  see.  In  other  words,  the  entire  business  of 
the  Interstate  Lumber  Sales  was  taken  over  by  the 
Interstate  Lumber  Sales,  Inc.,  is  that  right"? 

A.  With  the  exception  of  certain  accounts  which 
I  as  an  individual  guaranteed  for  the  corporation, 
and  that  was 

Q.  Did  you  guarantee  this  claim  of  Barger  as 
an  individual  to  the  Interstate  Lumber  Sales,  Inc. ; 
did  you  guarantee  that  claim  ■?  A.     I  did. 

Q.  And  so  that  when  the  check  of  June  the  25th, 
which  is  Defendants'  Exhibit  I,  was  signed  by  S.  P. 
McLaughlin  on  the  Interstate  Lumber  Sales,  Inc., 
account,  that  was  because  of  the  fact  that  Interstate 
Lumber  Company  account  had  assumed  on  your 
account  the  obligations  of  the  Interstate  Lumber 
Sales? 

A.  That  is  not  correct.  The  Interstate  Lum])er 
Sales,  that  is  Mr.  McLaughlin  acting  for  me,  con- 
tinued to  handle  the  account  as  before.  However, 
I  carry  an  open  account;  there  is  an  open  account 
with  Interstate  Lumber  Sales,  Inc.,  and  J.  L.  White- 
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house  as  an  individual  upon  which   accounts  are 

adjusted. 

Q.     But  this  is  the  check  of  Interstate  Sales,  Inc. 

A.  That  is  not  my  personal  account,  however. 
There  is  a  personal  account  that  is  adjusted  be- 
tween myself  and  the  corporation  to  take  care  of 
losses  on  accounts  that  I  guaranteed. 

Q.  But  this  check  w^asn't  written  on  that  ac- 
count? A.     No.  [189] 

Q.     This  is  the  regular  corporation  account? 

A.  That  is  written  on  the  corporation  account, 
that  is  true. 

Q.  And,  as  a  matter  of  fact,  your  letter  of  Sep- 
tember 23rd,  1948,  is  written  on  the  Interstate  Lum- 
ber Sales,  Inc.,  and  signed  Interstate  Lumber  Sales, 
Inc.,  by  J.  L.  Whitehouse. 

A.     That  is  done  as  a  matter  of 

Q.     And  that  refers  to  this  same  claim  of  Barger. 

A.  That  refers  to  the  same  claim  and  was  done 
as  a  matter  of  routine. 

Q.     Because  of  the  fact  they  had  assumed 

A.  No.  Because  of  the  fact  that  we  have,  we 
had  the  stationery  and  that  is  the  way  the  letters 
were  always  typed  uj). 

Q.  Well,  now,  you  say  that  you  first  heard  about 
this  transaction  sometime  after  it  happened,  is  that 
right?  A.     That  is  correct. 

Q.  And  you  didn't  know  anything  about  buying 
from  Grant  Manufacturing  Company  on  the  15th 
and  selling  through  Ruth  Meyer  on  the  19th? 
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A.     That  is  correct. 

Q.     You  had  no  knowledge  of  that  at  all? 

A.     That  is  correct. 

Q.  And  you  didn't  hear  about  it  until  you  heard 
there  was  a  claim.  Now,  when  did  you  guarantee 
the  claim  of  Barger  against  the  Interstate  Lumber 
Sales  to  the  Interstate  Lumber  Sales,  Inc.? 

A.     That  was  at  the  time  of  the  incorporation. 

Q.     That  was  in  April?  A.     April. 

Q.  You  guaranteed  to  pay  that  claim,  is  that 
right,  personally?  A.     Yes. 

Q.  Let  me  ask  you  this :  In  September,  on  Sep- 
tember the  23rd,  1948,  you  received  your  check  back 
that  was  written  in  June,  this  check  written  on  the 
corporation,  you  received  that  back  from  Barger; 
and  on  September  the  23rd  you  mailed  the  check 
back  to  Barger,  that  same  check  which  was  written 
in  June,  and  in  this  letter  you  told  him  that  that 
is  all  you  were  going  to  do  about  it,  and  you  testi- 
fied you  considered  the  matter  closed  by  reason  of 
the  fact  he  had  retained  the  uncashed,  uncertified 
check  from  sometime  around  the  1st  of  July  until 
the  13th  of  September;  is  that  your  testimony? 

A.     That  is  right. 

Q.  In  other  words,  you  felt  that  Barger  had  ac- 
cepted $615  for  a  $12,000  investment  in  February? 

A.  Let  me  put  it  another  way.  Barger  had  over 
two  months  in  which  to  let  us  know  that  the  settle- 
ment was  not  sufficient  if  he  wasn't  satisfied. 

Q.  Did  you  do  anything  about  this  check?  You 
had  it  out  for  two  months,  a  corporation  check. 
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A.     We  had  it  out — he  had  it  out  two  months. 

Q.  You  had  the  check  out;  it  didn't  come  back 
to  you.  Did  you  call  him  up  or  ask  him  if  it  was 
satisfactory  or  w^rite  to  him  ?  [191] 

A.  We  received  the  check  there  in  September, 
the  13th  it  was,  and  it  was  mailed  back  on  the  23rd. 

Q.  That  is  right,  and  in  the  meantime  he  w^as 
trying  to  sell  your  doors.  Did  you  check  with  him 
at  all  on  it?  A.     No. 

Q.  You  knew  that  he  was  out  some  $12,000,  $12,- 
220  to  you  and  $12,600  with  the  commissions,  that 
that  had  been  paid  in  February,  that  you  sent  him 
a  check  in  June  that  arrived  about  the  first  of  July, 
June  25th,  and  so  he  had  the  check  during  the  month 
of  July  and  the  month  of  August  and  he  sent  it 
back  to  you  and  you  expected  him,  knowing,  too, 
that  your  agents  had  said  that  he  would  get  $915; 
you  wrote  back  to  him  and  told  him  that  $615  was 
all  he  was  going  to  get  and  you  figured  that  was 
the  settlement 'F 

A.  He  had  the  doors,  he  had  the  merchandise; 
he  had  them  since  January,  and 

Q.  And  you  knew^  they  were  worthless,  too,  didn't 
you  ?  A.I  did  not. 

Mr.  Prendergast:    That  is  all. 

Mr.  Darling:     One  question  he  just  brought  out. 

Redirect  Examination 
By  Mr.  Darling : 

Q.  He  said  you  knew  they  were  worthless.  Would 
these  doors  have  been  salable  in  January  of  1948, 
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oven  assuming  they  were  of  the  description  given 

to  them  by  the  plaintiff  in  this  case*?  [192] 

A.     They  would  have  been. 

Q.  Would  they  have  been  salable  in  February 
of  '48?  A.     They  would  have  been. 

Q.  And  would  the}^  have  been  salable  in  March 
of  '48? 

A.  In  March  the  market  began  to  slip.  I  am 
not  too  sure. 

Q.  How  about  the  summer  of  '48  from  June  to 
September  '^. 

A.     Again  the  market  was  worse. 

The  Court:     That  is  all.     Rebuttal. 

Mr.  Prendergast :    One  second.    May  I  check. 
(Witness  excused.) 

Mr.  Prendergast:    Yes.     Cecil  Barger,  please. 

Plaintiff's  Rebuttal  Testimony 

CECIL  BARGER 

was  thereupon  recalled  as  a  witness,  in  rebuttal,  in 
behalf  of  Plaintiff  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows : 

Direct  Examination 
By  Mr.  Prendergast : 

Q.  Mr.  Barger,  you  have  heard  the  testimony 
of  Mr.  McLaughlin  of  the  telephone  records,  that 
they  indicate  he  telephoned  you  on  February  the 
4th.  Is  that  substantially  correct  now  that  you  have 
had  your  memory  refreshed? 
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A.     It  could  easily  be. 

Q.  And  at  that  time  you  had  received  some  of 
the  doors  back  and  told  him  of  the  defects'? 

A.  Yes,  I  received  the  first  shipment  back  on 
the  2nd. 

Q.     As  you  testified  before?  A.     Yes. 

Q.  Now,  you  heard  the  testimony  of  Mr.  White- 
house  that  in  October  when  you  came  out  here  that 
you  told  him  that  you  had  for  your  own  purposes 
set  up  another  sales  organization  in  some  other  city 
and  hired  a  man  and  a  hall  to  try  to  sell  these  doors. 
Is  that  true  ? 

A.  The  doors  had  been,  we  had  made  an  effort 
to  sell  the  doors,  but  not  for  our  purpose.  We  had 
no  interest  from  the  beginning  in  trying  to  sell  them 
for  our  purpose.  They  were  not  our  doors.  Why 
would  we  be  interested  in  fooling  with  them  in  the 
first  place?  [194] 

Q.  What  did  you  do?  Did  you  set  up  another 
sales  organization  and  hire  somebody? 

A.  We  had  our  salesmen  who  are  out  more  or 
less  constantly  making  a  special  effort  in  his  be- 
half in  view  of  this  settlement,  so  to  speak,  that  he 
had  finally  gotten  out  of  this  mill  which  he  claims 
to  have  done,  making  a  special  effort  in  his  behalf 
to  move  the  doors  allowing  just  the  concession  that 
was  indicated  per  door,  or  more. 

Q.     Were  you  able  to  sell  them?  A.     No. 

Q.     Was  there  any  market  for  them  at  all? 

A.  Not  through  our  organization,  because  we 
have  no  contact. 
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Q.  You  also  heard  the  testimony  of  Mr.  White- 
house  in  your  presence  and  in  your  sight  that  when 
he  asked  Ruth  Meyer  if  they  paid  you  $300  that  she 
nodded  her  head. 

A.     I  heard  him  say  that  ? 

Q.     Is  that  true'? 

A.  I  didn't  see  her  nod  her  head.  I  don't  even 
recall  the  question  being  asked.  I  don't  know  it 
wasn't,  but  I  don't  recall  it. 

Q.  Did  she  ever  pay  you  or  offer  to  pay  you 
$300?  A.     No. 

Q.  After  receiving,  along  about  the  first  of  July, 
receiving  the  check  of  Interstate  Lumber  Sales,  Inc., 
for  $615,  did  you  consider  at  any  time  seriously  or 
otherwise  accepting  $615  for  [195]  your  $12,000 
claim? 

A.  Why,  no.  It  was  ridiculous,  and  I  told  Ruth 
on  the  phone  within  a  day  or  two  after  receiving  it 
that  it  was  utterly  out  of  the  question,  that  the  set- 
tlem.ent  wouldn't  begin  to  move  the  doors.  When 
the  thing  first  hajjpened,  back  in  January,  in  view 
of  the  type — and  1)}^  this  July  when  the  settlement 
was  finally  tendered,  by  the  end  of  June,  as  Mr. 
Whitehouse  brought  out,  the  market  had  slipped  by 
the  time  they  finally  indicated  what  their  settle- 
ment was — three  times  that  wouldn't  have  begun  to 
interest  anyone. 

Mr.  Prendergast:    That  is  all. 

Mr.  Darling:    That  is  all. 

The  Court:     That  is  all. 
(Witness  excused.) 
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The  Court:  Further  rebuttal^  I  will  tell  you 
what  you  gentlemen  better  do.  You  better  come 
down  another  day  and  talk  all  morning  or  all  day. 
You  don't  have  to  rush  yourselves  in  a  half -hour. 
That  is  not  a  very  good  way  to  present  a  case. 
Don't  you  think  you  better  do  it  that  wayl  Maybe 
you  don't  think  there  is  much  to  talk  about. 

Mr.  Darling :  I  think  there  is  a  lot  to  talk  about, 
and  I  think  Counsel  will  agree  that  the  questions 
of  law  are  almost  multitudinous.  We  would  be 
willing  if  the  Court  felt  it  would  be  more  appropri- 
ate to  file  a  written  argument  on  the  matter,  [196] 
because  I  know  personally,  and  I  think  they  know, 
too,  that  the  amount  of  enthusiasm  or  emotional 
appeal  we  put  in  our  argument  is  not  going  to  do 
any  good.  It  is  w^hat  we  say  that  will  mean  som.e- 
thing  and  w^e  feel  that 

The  Court:  It  is  up  to  you.  Maybe  you  would 
like  to  argue  and  brief  them  both. 

Mr.  Prendergast:  Well,  your  Honor,  because  of 
this  situation — we  do  know  your  docket  is  in  bad 
shape  and  they  have  everything  piled  on  right  now — 

The  Court:  I  will  tell  you  what  you  do.  You 
gentlemen  come  here  at  9:00  o'clock  in  the  morning. 
I  don't  want  to  hear  a  sketchy  argument.  If  you 
are  going  to  argue,  you  wdll  want  to  talk  at  least  an 
hour  on  the  side.  So,  you  come  at  9:00  o'clock  in 
the  morning  and  I  will  give  you  an  hour  on  the  side. 

Mr.  Prendergast:  May  I  ask  your  Honor  if  we 
will  start  the  other  case  at  10 :00  or 

The  Court:    We  will  start  that  at  11:00.  [197] 
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May  6,  1949. 
Mr.  Darling:  I  move  at  this  time,  your  Honor, 
that  the  case  be  reopened.  I  would  like  to  have  it 
reopened  for  the  purpose  of  placing  in  evidence  two 
additional  exhibits  which  I  think  will  clarify  one 
or  two  points. 

The  Court:    Have  you  seen  them"? 
Mr.  Prendergast:    Yes,  I  have  seen  them,  and  I 
have  no  objection  to  them  going  in. 
The  Court:     Admitted. 

Mr.  Darling :    I  would  like  to  have  them  marked. 
I  believe  they  will  be  S  and  T. 

(Letter  from  Ruth  Meyer  to  F.  A.  Lytle, 
dated  January  10,  1948,  so  produced,  was  there- 
upon received  in  evidence  as  Defendants'  Ex- 
hibit S ;  and 

(Invoice  of  Austin  Dodds  Lbr.  Co.  dated 
January  15,  1948,  so  produced,  was  thereupon 
received  in  evidence  as  Defendants'  Exhibit  T.) 

DEPENDANT'S  EXHIBIT  S 

[Letterhead] 
Ruth  Meyer 

January  10,  1948 
Mr.  P.  A.  Lytle 
9335  N.  Van  Houten  Avenue 
Portland  3,  Oregon 

Dear  Al 

This  morning  you  offered  me  over  the  telephone 
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a  carload  of  P82  fir  doors  in  the  following  assort- 
ment: 

1000        2.8x6.8 
400       2.0x6.8 
100        2.6x6.8        ©$8.15 
Shortly  I  telephoned  Mrs.  Lytle  and  confirmed 
purchase  of  this  car  for  shipment  to 
Barger  Millwork  Co. 
Statesville,  N.   C. 
route  if  possible  GN-CB&Q — Southern  Del. 

I  didn't  know  whether  these  doors  would  be  Rob- 
inson doors  again  from  Everett,  but  in  any  case  I 
am  assuming  they  are  standard,  up  to  grade  doors. 
I  assured  my  customer  who  was  very  pleased  with 
the  last  two  cars  that  we  could  have  every  confidence 
in  the  agent. 

Many  thanks,  Al,  and  as  soon  as  you  tell  me  where 
to  ship  the  formal  purchase  order,  I  shall  send 
that  out. 

Sincerely, 

/s/  EUTH. 

RUTH  MEYER. 
F.  A.  LYTLE. 
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DEPENDANTS'  EXHIBIT  T 

[Letterhead] 
Austin  Dodds  Lumber  Company 

Date  January  15,  1948 

Page  No.  1 

Invoice  No.  18 

Our  Order  No.  2358 

Price  f.o.b.  car  Del  Paso  Heights,  California 

Car  No.  ATSF-149509 

Sold  to  Ruth  Meyer,  Davis  Building,  Portland  4, 

Oregon 
Shipped  to  Grand  Mfg.  Co.,  Statesville,  N.  C. 
Eoute  SN,  AVP,  DRG,  CB&Q  Southern  Dely. 
Terms  Net  5  days  after  arrival. 

West   Coast   Terms   and   Conditions   of   Sale   to 
Govern  All  Transactions.  No  Claim  Considered  Un- 
less Made  Within  5  Days  After  Arrival  of  Car. 
Douglas  Fir  Doors 

1,006—2-8x6-8  Two  Panel  Doors 8.15  $8198.90 

400—2-0x6-8  Two  Panel  Doors 8.15  3260.00 

93—2-6x6-8  Two  Panel  Doors 8.15  757.95 

1—2-6x6-8  One  Panel  Door 8.15  8.15 

$12,225.00 
Invoice  in  duplicate.     B/L  attached, 
cc:  First  National  Bank  of  Eugene,  Oregon. 
F.  A.  Lvtle 
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[Title  of  District  Court  and  Cause.] 

REPORTER'S  CERTIFICATE 

I,  Glenn  G.  Poster,  hereby  certify  that  on  Thurs- 
day, May  5,  1949,  I  reported  in  shorthand  certain 
proceedings  had  in  the  trial  of  the  above-entitled 
cause;  that  I  subsequently  caused  my  said  short- 
hand notes  to  be  reduced  to  typewriting,  and  that 
the  foregoing  transcript,  consisting  of  197  pages, 
numbered  1  to  197,  both  inclusive,  constitutes  a  full, 
true  and  accurate  transcript  of  said  proceedings,  so 
taken  by  me  in  shorthand  on  said  date,  as  aforesaid, 
and  of  the  whole  thereof. 

Dated  this  11th  day  of  July,  A.D.  1949. 

/s/  GLENN  G.  POSTER, 

Court  Reporter  Pro  Tem. 


PLAINTIPP'S  EXHIBIT  No.  1 

[Letterhead] 
Austin  Dodds  Lumber  Co. 

March  9,  1948 
Via  Air  Mail 
Barger  Millwork  Company 
Statesville,  North  Carolina 

Gentlemen : 

Quite  some  time  ago  we  shipped,  thru  Ruth  Meyer, 
a  car  load  of  doors  that  were  evidently  not  only  not 
up  to  grade  specifications,  but  were  apparently  a 
peculiar  type  of  2  panel  door.    You  were  not  satis- 


J.  L,  Whitehoiise,  et  al,  211 

fied  with  the  shipment,  and  we  of  course  called  you 
direct  on  it  in  an  effort  to  ascertain  what  the  rea- 
sons were  for  the  claim. 

You  have  probably  thought  that  we  have  entirely 
forgotten  the  matter,  but  we  are  dropping  you  this 
note  to  assure  you  that  we  are  doing  all  possible  to 
work  out  a  reasonable  settlement  on  the  shipment. 
We  are  having  considerable  trouble  with  the  manu- 
facturer in  getting  him  to  acknowledge  the  claim, 
and  in  spite  of  our  numerous  phone  calls  to  him 
we  have  not  yet  been  able  to  arrive  at  a  basis  of 
settlement.  They  promised  to  call  us  the  next  day, 
but  this  has  been  going  on  now  for  a  couple  of  weeks 
and  we  are  writing  them  today  in  an  effort  to  work 
out  a  settlement  without  allowing  this  matter  to 
drag  on  any  further.  We  may  or  may  not  get  some 
action  on  it,  but  our  buyer  is  now  down  at  Yreka, 
California,  and  unless  the  door  factory  acknowledges 
the  claim  and  does  so  promptly,  we  will  have  our 
buyer  go  on  over  to  Sacramento  and  attempt  to 
have  the  matter  settled. 

We  are  quite  willing  to  forgo  our  commission  on 
these  doors  in  an  effort  to  compensate  you  some- 
what for  the  car,  but  we  feel  that  our  conmiission 
is  so  small  that  it  would  i)e  but  a  token  offering  in 
so  far  as  a  settlement  was  concerned,  and  for  that 
reason  we  have  been  doing  our  very  best  to  get  a 
settlement  from  the  mill  somew^here  in  the  neighbor- 
hood of  a  more  satisfactory  refund  to  you  than  our 
commission  w^ould  permit. 

Be  assured  again  that  we  have  not  forgotten  this 
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claim,  nor  are  we  attempting  to  let  it  drag  out  to  a 
point  where  it  would  be  forgotten.  We  are  reliable 
shippers,  and  in  the  event  that  we  do  get  a  lemon 
such  as  this  car  no  doubt  is,  we  always  try  to  do  all 
possible  to  affect  a  settlement  satisfactory  to  the 
customer.  We  will  certainly  advise  you  as  soon  as 
we  have  a  definite  answer  here. 

Thanks  very  much  for  being  very  patient  with 
us,  and  we  will  certainly  want  to  do  the  right  thing 
by  you. 

Yours  very  truly, 

AUSTIN  DODDS  LUMBER 
COMPANY, 

/s/  s.  P.  McLaughlin. 

nw 

cc :  Ruth  Meyer 


PLAINTIFF'S  EXHIBIT  No.  4 

[Letterhead] 

Interstate  Lumber  Sales — Successor  to 

Austin  Dodds  Lumber  Co. 

June  25,  1948 
Check  #312 
Date:  June  25,  1948. 
Amount:  615.00. 

Signed:   S.  P.  McLaughlin,  Interstate  Lbr.  Sales. 
Barger  Millwork  Company 
Statesville,  North  Carolina 

Gentlemen : 

We  refer  to  car  AT&SF-149509  shipped  to  you 
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on  January  15th,  that  contained  1500  Fir  doors. 
This  car  was  covered  by  our  invoice  #18  and  our 
order  #2358.  The  car  was  sold  to  you  thru  Ruth 
Meyer  at  Portland,  Oregon. 

You  filed  a  claim  on  this  car  of  doors  stating  that 
they  were  not  of  first  class  manufacture,  they  were 
not  of  the  standard  pattern,  and  that  the  grades  on 
those  doors  were  very  much  off  the  represented 
grade.  In  our  exchange  of  correspondence  w^e  told 
you  that  w^e  would  endeavor  to  work  out  a  settle- 
ment of  some  kind  and  that  we  w^ould  continue  to 
work  on  this  claim  until  we  reached  the  best  settle- 
ment we  could  make  on  this  end. 

It  has  taken  considerable  time  and  has  been  ex- 
pensive, and  the  results  have  not  been  too  satisfac- 
tory, but  under  the  circumstances  it  is  the  best  we 
have  collectively  been  able  to  do.  We  sent  our  rep- 
resentative into  Sacramento  in  an  effort  to  bring 
about  a  settlement  of  this  car.  The  Grant  Manufac- 
turing Comj^any  made  the  doors,  gave  us  the  run 
around  every  time  we  attempted  to  settle  the  ac- 
count over  the  phone  and  by  letters  we  finally  de- 
cided that  we  would  have  the  representative  of  the 
Company  go  down  to  Sacramento  and  attempt  to 
personally  work  out  the  settlement.  It  took  him  2 
or  3  days  to  get  this  matter  brought  to  a  conclusion 
and  settlement  that  he  got  from  the  Manufacturing 
Company  was  taken  on  the  advise  of  the  attornies 
at  Sacramento.  The  Company  is  strictly  a  small 
time  operation  and  very,  very  shaky  financially. 
Management  is  not  good,  and  the  attorn(\^'  who  car- 
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ried  on  the  work  for  us  at  Sacramento  told  ns  that 
it  was  just  a  matter  of  days  as  to  how  long  the 
plant  would  continue  in  operation.  Our  representa- 
tive there  looked  over  the  situation  very  carefully 
and  was  very  much  inclined  to  agree  with  the  opin- 
ion of  the  attorney  and  took  a  check  for  $315.00  as 
a  settlement  on  this  shipment.  I  believe  this  figure 
was  arrived  at  on  a  basis  of  30c  a  door  on  70%  of 
the  doors  but  regardless  of  the  basis  of  settlement 
it  w^as  all  the  money  that  he  could  get  out  of  the 
Company  and  after  seeing  the  plant  first  handed  and 
looking  over  the  situation  was  inclined  to  believe 
that  we  were  fortunate  in  getting  that  much  out 
of  them.  They  stalled  our  representative  until  after 
the  Bank  closed  and  then  gave  him  a  check.  He 
could  not  wait  over  to  ascertain  whether  or  not  the 
check  was  good  and  as  he  felt  the  whole  situation 
was  very,  very  shaky  we  deposited  the  check  about 
2  weeks  ago  and  asked  that  the  paying*  Bank  notify 
us  whether  the  check  was  good  or  not  good.  Evi- 
dently this  request  went  astray  as  we  have  not  heard 
of  the  fate  of  the  check  but  have  assumed  that  suf- 
ficient time  has  elapsed  to  have  allowed  the  check 
to  have  been  returned  to  us  in  the  event  that  it  vras 
no  good. 

We  feel  responsible  for  this  shipment  and  realize 
that  you  have  a  tough  problem  on  your  hands  in 
trying  to  dispose  of  this  stock.  We  have  always 
stood  behind  our  shipments  and  have  always  en- 
deavored that  in  the  event  of  a  claim  on  any  of  our 
cars,  have  alwavs  tried  to  work  out  settlement  with 
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the  customer  that  is  both  fair  and  reasonable.  Ruth 
Meyer  who  handled  this  order  for  you  in  Portland 
is  of  the  same  opinion  and  she  too  has  agreed  to  put 
up  $300.00  as  her  contribution  in  making  up  a  set- 
tlement to  you.  The  settlement  that  we  got  direct 
from  the  Manufacturing  Company,  was  the  refund 
by  Ruth  Meyers,  i)lus  our  $300.00  will  make  you  a 
refund  of  $915.00  on  this  particular  shipment.  This 
amount  will  pay  the  freight  on  the  car  and  give  you 
some  rebate  on  the  doors. 

We  have  enclosed  our  check  for  $615.00  and  Ruth 
Meyers  will  forward  you  her  own  check  for  her 
share  of  this  adjustment. 

We  very,  very  much  appreciate  the  cooperation 
you  have  given  us  and  we  appreciate  the  fact  that 
you  realize  that  such  cases  as  this  where  the  mill 
is  not  reliable  it  is  most  difficult  to  work  out  any 
kind  of  a  settlement. 

We  trust  that  this  settlement  meets  with  your 
approval  and  that  you  will  permit  us  to  again  quote 
on  some  of  your  requirements.  We  may  be  able  to 
overcome  any  additional  loss  you  might  have  oii 
these  doors  by  getting  you  some  stock  from  time  to 
time  at  our  cost. 

Yours  very  truly, 

INTERSTATE  LUMBER 
SALES,  INC., 

/s/  s.  P.  Mclaughlin. 

SPM:caw 
cc:  F.  A.  Lytle 
Ruth  Meyers 
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PLAINTIFF'S  EXHIBIT  No.  5 

[Letterhead] 

Interstate  Lumber  Sales — Successor  to 

Austin  Dodds  Lumber  Co. 

May  17,  1948 

Interstate  Lumber  Sales 
Yreka  Inn 
Yreka,  California 

Dear  Bill: 

We  will  attempt  to  give  you  synopsis  of  what  has 
gone  on  regarding  that  car  of  doors  that  we  shipped 
out  of  the  Grant  Manufacturing  Company  to  the 
Barger  Millwork  Company  at  Statesville  at  North 
Carolina  and  on  which  a  complaint  has  been  filed. 

There  is  no  doubt  as  to  the  customers  right  on 
this  complaint  as  the  stock  was  not  what  it  was 
supposed  to  be. 

In  order  that  you  can  more  or  less  review  the 
situation  we  have  enclosed  a  copy  of  our  order  to 
the  Grant  Manufacturing  Company,  their  original 
invoice  and  on  this  please  note  they  have  marked 
2%  B  doors  and  a  copy  of  our  invoice  to  the  cus- 
tomer ns  well  as  a  co]iy  of  the  order  we  took  from 
Euth  Meyer. 

The  doors  were  represented  to  Lytle  as  F82  Fir 
Doors  and  that  they  would  not  run  over  2%  B  grade. 
In  the  first  place  they  were  not  F82  doors.  They 
were  instead  a  2  panel  door  but  not  a  stock  item. 
Prom  what  information  we  have  been  able  to  gather 
they  had  very,  very  narrow  styles  and  rails.     In 
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other  words  they  were  not  a  standard  pattern  F82 
door.  In  the  second  place  the  customer  stated  that 
60  to  70%  of  the  doors  might  by  wide  stretch  of 
imagination  grade  out  B  grade  and  there  were  a 
considerable  number  of  doors  that  would  grade  C 
and  D.  He  said  that  on  close  inspection  one  might 
fine  a  few  A  doors.  In  regards  to  the  manufacture 
he  further  stated  that  the  lock  rail  was  centered 
on  the  panel  and  the  rail  was  only  4''  wide  instead 
of  the  approximately  8''  of  the  standard  door.  We 
talked  to  him  on  the  phone  and  he  told  us  that  he 
just  didn't  know  where  he  would  sell  them  unless 
he  could  get  some  contractor  to  take  these  doors  and 
put  them  in  a  bunch  of  houses.  In  other  words 
being  as  they  are  not  stock  items  they  cannot  be 
used  as  replacements  nor  can  they  be  sold  very 
readily  to  the  ordinary  trade.  The  millwork  com- 
l)any  has  been  exceedingly  nice  about  this  lousy 
shipment  and  I  have  tried  from  here,  both  by  wire 
and  by  jDhone,  to  get  some  settlement  from  the  Grant 
Manufacturing  Company.  My  efforts  have  resulted 
in  nothing.  I  even  tried  to  scare  them  into  making 
a  settlement  but  I  got  no  w^here. 

In  attemj^ting  to  make  a  settlement  on  these  I 
asked  for  a  dollar  j)er  door  rebate  and  figured  that 
we  could  probably  get  back  a  quarter  from  Ruth 
Meyer  per  door  which  would  at  least  ])ay  the  guy 
his  freight  on  his  load  of  junk  and  give  him  about 
four  bits  a  door  to  lop  off  the  price.  I  talked  to 
Don  Moore  at  the  Grant  Manufacturing  Company 
who  was  supposed  to  have  taken  the  matter  up  with 
the  board  of  directors  or  whatever  characters  run 
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the  place  and  call  me  back.  He  didn't.  After  a 
reasonable  length  of  time  I  dropped  him  a  wire  that 
went  unansw^ered  and  a  little  later  called  and  talked 
to  Mr.  Craig.  He  gave  me  the  same  '^ stall"  and  the 
net  result  is  w^e  have  gotten  no  where.  If  you  want 
anymore  dope  on  this  you  might  check  with  me  on 
the  phone  before  you  go  down  there  and  if  you  are 
bigger  than  Moore,  which  I  think  you  are,  and 
Grant  isn't  too  big  you  might  scare  them  into  com- 
ing clean.  Incidentally  any  settlement  we  make 
will  be  to  some  advantage.  The  enclosed  papers 
are  for  your  information  and  in  as  much  as  they 
practically  wipe  out  the  file  on  this  particular  order, 
please  take  good  care  of  them  and  return  them  when 
you're  done  with  it.  Please  don't  go  over  to  Sacra- 
mento without  having  this  whole  deal  pretty  well 
in  mind  as  I  think  we  're  only  going  to  get  one  strick 
at  them  and  we're  done.  You  can  kind  of  mull 
these  papers  over  and  whatever  other  information 
you  get  3^ou  can  call  and  then  when  you  go  down 
there  you'll  have  the  whole  situation  in  a  nut  shell. 
My  own  personal  opinion  on  this  is  an  open  case  of 
fraud  on  the  grades  alone  not  considering  that  the 
doors  were  not  stock  F82. 

Yours  very  truly, 

INTERSTATE  LUMBER 

SALES, 

/s/  MAC, 

s.  P.  McLaughlin. 

SPM  :caw 
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PLAINTIFF'S  EXHIBIT  NO.  13 

February  24,  1948 
Mr.  J.  C.  Hendrickson 
Austin  Dodds  Lumber  Company 
100  Lumbermen's  Exchange  Bldg. 
Eugene,  Oregon 

Dear  Mr.  Hendrickson: 

I  appreciate  the  fact  that  you  are  making  every 
effort  to  get  the  matter  of  the  carload  of  California 
doors  settled.  The  time  is  stretching  out,  and  my 
customer  with  $14,000  tied  up  is  being  extremely 
inconvenienced.  In  consideration  of  the  amount  in- 
volved I  would  be  very  glad  if  you  would  push  the 
matter  so  that  we  can  get  it  settled  without  further 
delay. 

Thank  you  very  much  for  your  courtesy  in  this 
matter. 

Sincerely  yours, 
/s/  R.  M. 

RUTH  MEYER. 

RM/de 

cc :  Mr.  C.  K.  Barger 
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PLAINTIFF'S  EXHIBIT  NO.  16 

[Letterhead] 
Ruth  Meyer  —  Wholesale  Lumber 

March  5,  1948 
Austin  Dodds  Lumber  Company 
100  Lumbermen's  Exchange  Bldg. 
Eugene,  Oregon 
Attention:  Mr.  McLaughlin 

Dear  Mac : 

My  customer,  the  Barger  Millwork  Company, 
Stateville,  North  Carolina,  is  rightfully  becoming 
impatient  and  concerned  at  the  delay  in  settling 
their  -claim  on  the  car  of  doors  shipped  to  them  in 
January.  I  think  also  that  they  have  been  forced 
to  tie  up  a  considerable  amount  of  capital  through 
no  fault  of  their  own  for  too  long  a  time.  While 
we  appreciate  the  fact  that  you  have  a  very  busy 
office,  we  also  would  appreciate  your  pushing  this 
matter  to  conclusion  at  once.  Frankly  the  financial 
burden  which  has  been  placed  on  my  customer  at  a 
time  when  they  must  consider  further  buying  would 
be  unbearable  for  an  even  larger  outfit. 

May  I  have  your  prompt  advice. 
Very  sincerely  yours, 

/s/  RUTH  MEYER, 
RM/de 

CO :  Barger  Millwork  Co. 
F.  A.  Lytle 
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DEFENDANT'S  EXHIBIT  A 

[Letterhead] 
Interstate  Lumber  Sales,  Inc. 

September  23,  1948 
Barger  Millwork  Company 
Statesville,  North  Carolina 

Dear  Mr.  Barger : 

This  acknowledges  your  letter  of  September  13th, 
1948  and  return  of  our  check  #312  for  $615.00. 

It  will  be  a  real  pleasure  to  meet  you  when  you 
visit  the  West  Coast  and  we  want  you  to  know  that 
we  are  looking  forward  to  your  arrival.  We  hope 
it  will  be  possible  for  you  to  spend  a  little  time  out 
here  and  get  acquainted  vrith  our  great  country 
and  its  people. 

We  regret  very  much  the  trouble  you  have  had 
with  the  car  of  doors  shipped  you  last  January.  We 
do  not  know  how  you  operate  and  certainly  do  not 
want  to  cast  any  reflection  upon  your  method  of 
doing  business.  Considering  the  scarcity  of  doors 
the  first  half  of  this  year,  we  do  wonder,  whether 
you  have  exercised  all  possible  means  of  disposing 
of  these  doors.  It  seems  rather  strange  that  some 
housing  project  could  not  have  used  these  doors 
long  before  this. 

Considering  the  length  of  time  since  the  car  was 
shipped  we  doubt  very  much  if  there  is  any  possible 
recourse  against  the  mill.  Considering  also,  that  we 
have  heard  nothing  further  from  you  for  the  past 
3  months  as  to  the  acceptance  of  our  settlement  we 
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naturally  assume  that  the  settlement  made  was  sat- 
isfactory. After  this  long  delay,  we  cannot  see  now 
how  it  is  possible  for  us  to  do  more  than  we  have 
already  done. 

For  the  above  reason  we  are  forced  to  take  the 
attitude  that  there  is  little  more  for  us  to  do  and 
consequently  we  return  our  check  #312  in  the 
amount  of  $615.00. 

Cordially  yours, 

INTERSTATE  LUMBER 
SALES,  INC., 

/s/  J.  L.  WHITEHOUSE. 
JLW  :caw 
cc:  Ruth  Meyer 


DEFENDANT'S  EXHIBIT  B 

[Letterhead] 
Barger  Millwork  Co. 

September  13,  1948 
Mr.  S.  P.  McLaughlin 
Interstate  Lumber  Sales,  Inc. 
100  Lumbermen's  Exchange  Bldg. 
Eugene,  Oregon 

Dear  Mr.  McLaughlin: 

Sometime  ago  we  received  your  check  for  $615.00, 
which  you  offered  in  settlement  of  the  claim  we 
made  on  the  car  of  doors  you  shipped  us  through 
Ruth  Meyer.    After  receiving  the  settlement  you 
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offered,  which  information  we  had  waited  on  for 
several  months,  we  made  an  effort  to  move  the  doors, 
allowing  our  customers  the  approximately  61c  off 
per  door  that  you  were  allowing  us.  This  did  not 
move  the  doors  at  all,  so  we  tried  offering  them  at 
our  net  cost,  with  the  additional  61c  off  but  this 
still  did  not  move  them.  It  seems  that  the  dealers 
are  just  not  interested  in  stocking  an  off-standard 
door,  except  possibly  at  a  give-away  price. 

During  the  past  two  months  or  more  since  we  re- 
ceived your  offer,  w^e  have  tried  every  method  at  our 
disposal  to  move  these  doors  and  we  still  have  1368 
of  them  in  stock ;  960—2-8  x  6-8,  380—2-0  x  6-8  and 
28 — 2-6  X  6-8.  We  feel  that  we  have  done  everything 
that  you  might  reasonably  expect  of  us  to  clear  this 
matter  up  to  the  satisfaction  of  everyone  concerned 
and  having  failed,  we  are  returning  your  check  for 
$615.00  as  being  an  unsatisfactory  settlement  of  our 
claim  and  are  holding  the  remaining  1368  doors  for 
your  account  and  for  disposal  as  you  see  fit.  Our 
attitude  in  this  matter  is  that  we  ordered  standard 
F-82  doors  and  did  not  receive  w^hat  we  ordered  and 
while  we  did  not  feel  particularly  obligated,  we 
have  made  a  considerable  effort  to  work  the  prob- 
lem out  for  you. 

The  writer  plans  to  make  a  trip  to  the  coast 
within  the  next  three  or  four  weeks,  at  which  time 
it  is  hoi)ed  we  can  work  this  out  to  a  satisfactory 
conclusion.   In  the  meantime,  we  hope  that  you  will 
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find  a  way  to  dispose  of  the  doors  and  we  assure 
you  that  you  will  have  our  continued  cooperation. 
Sin-cererly, 

/s/  C.  K.  BARGER. 
cc :  Ruth  Meyer 


DEPENDANT'S  EXHIBIT  C 

[Letterhead] 
Barger  Millwork  Co. 

March  13,  1948 
Mr.  S.  P.  McLaughlin 
Austin  Dodds  Lumber  Co. 
100  Lumbermen's  Exchange  Bldg. 
Eugene,  Oregon 

Dear  Mr.  McLaughlin : 

We  have  your  letter  of  the  9th.  w^ith  reference 
to  the  claim  on  the  car  of  doors  and  w^e  are  glad  to 
know  just  what  is  being  done  in  an  effort  to  settle 
this  claim.  We  have  made  considerable  effort  in 
our  territory  to  sell  some  of  these  doors  so  that  we 
might  be  able  to  determine  about  what  price  w^e 
could  expect  them  to  bring,  as  against  our  cost  on 
them  after  a  settlement  had  been  made.  So  far,  we 
have  been  unable  to  move  any  of  them  and  the 
complaint  is  always  the  same;  they  do  not  match  the 
doors  in  the  dealers  stock,  or  in  the  case  of  our 
efforts  to  mave  them  to  Contractors  with  housing 
projects,  they  are  not  the  type  door  that  has  been 
specified  or  else  the  quantities  we  have  do  not  work 
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out  to  their  requirements  and  they  can't  mix  them 
on  the  job  with  regular  F-82.  The  design  of  the 
doors  has  been  the  drawback,  with  the  grade  only 
of  slight  consideration.  Frankly,  we  are  beginning 
to  w^onder  what  we  will  ever  do  with  the  doors,  even 
if  we  should  get  them  at  a  considerably  reduced 
price.  We  paid  $8.40  net  for  the  doors,  FOB  the 
Coast  and  we  have  just  received  shipment  on  a  car 
of  doors  from  Tacoma  at  an  average  price  of  $6.75 
on  the  Standard  make-up  F-82,  FOB  Tacoma ;  which 
certainly  does  not  make  us  feel  any  better  concern- 
ing the  outcome  of  this  settlement. 

We  hope  that  we  are  not  painting  too  dark  a  pic- 
ture. Maybe  the  hoped-for  Spring  rush  will  develop 
and  the  customers  will  come  in  and  take  them  away 
from  us.    (We  hope) 

We  will  not  continue  to  worry  you  about  this  mat- 
ter with  our  letters  but  w^e  would  appreciate  it  if 
you  would  drop  us  a  line  occasionally  and  let  us 
know  what  progress  you  are  making.  We  realize 
that  a  mill  who  would  ship  doors  like  these  wall  be 
hard  to  collect  from,  but  of  course  we  are  looking  to 
you,  through  Ruth   Meyer,  for  our  settlement. 

We  have  a  customer  w^ho  builds  walk-in  refrigera- 
tors and  he  is  in  the  market  for  a  car  of  approxi- 
mately 30,000  BFt.  #1  Common  Fir  2"  x  4",  kiln- 
dried  to  8%  moisture  content,  S4S  to  1%"  x  3%", 
10'-12'-14'  and  16'  lengths.  He  wants  good  material 
and  we  want  to  ship  the  top  end  of  the  grade,  at  a 
little  higher  price  if  necessary.  This  customer  is 
particular  and  I  don't  want  to  be  left  with  a  car 
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of  lumber  on  my  hands.  Would  you  care  to  quote 
us  on  this  car?  If  so,  let  us  have  your  quotation 
as  soon  as  possible,  giving  us  an  approximate  ship- 
ping date. 

Sincerely, 

/s/  C.  K.  BARGER. 


DEFENDANT'S  EXHIBIT  F 

[Letterhead] 
Ruth  Meyer  —  Wholesale  Lumber 

Austin  Dodds  Lumber  Co. 

100  Lumbermen's  Exchange  Bldg. 

Eugene,  Oregon 

Att :  Mr.  J.  C.  Hendrickson 

February  7,  1948. 

Greetings 

Thank  you  very  much  for  your  letter  of  the  15th. 
I  appreciate  your  prompt  attention  to  these  claims 
and  am  confident  we  shall  have  satisfactory  settle- 
ment of  both. 

I  shall  look  forward  to  hearing  about  final  dis- 
position. 

Sincerely  yours, 

/s/  RUTH  MEYER. 
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DEPENDANT'S  EXHIBIT  G 

February  5,  1948 
Ruth  Meyer 
Davis  Building 
Portland  4,  Oregon 

Greetings : 

*     *     -x- 

In  regard  to  the  car  of  doors.  Mr.  McLaughlin 
has  today  called  both  the  manufacture,  and  Mr. 
Barger  of  the  Barger  Millwork  company,  and  has 
heard  both  sides  and  has  stated  that  this  claim  will 
be  brought  to  a  speedy  conclusion,  probably  tomor- 
row. If  and  when  this  is  accomplished,  we  will  let 
you  know  immediately  the  outcome. 
Very  truly  yours, 

AUSTIN  DODDS  LUMBER 
COMPANY, 

J.  C.  HENDRICKSON. 
cc :  P.  A.  Lytle 
JCH:nw 
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DEFENDANT'S  EXHIBIT  H 

[Letterhead] 
Ruth  Meyer  —  Wholesale  Lumber 

Austin  Dodds  Lumber  Co. 
100  Lumberman's  Bldg. 
Eugene,  Oregon 
Att:  Mr.  Hendrickson 

January  31,  1948 

Dear  Mr.  Hendrickson 

In  acknowledgment  of  my  purchase  order  #184 
to  you  covering  1500  Douglas  Fir  Doors  F82  to  be 
shipped  to  Statesville,  N.  C.  you  sent  me  your  order 
acceptance  #2358. 

I  assume  that  in  acknowledging  the  order  for  F82 
doors  and  stating  Grade  ^'A",  allowing  up  to  2% 
^'B",  you  had  such  assurance  from  the  mill  and 
therefore  are  protected  in  the  claim  now  facing  us 
from  the  customer. 

He  received  a  two  panel  door,  but  not  F82's,  the 
lock  rail  was  centered  on  the  panel  and  the  rail  was 
only  4"  wide  instead  of  the  approximately  8"  of  the 
standard  door.  Furthermore  the  doors  were  about 
60  to  70%  B  with  a  considerable  number  of  C  &  D 
w^ith  large  laiots  and  obvious  defects. 

The  customer  went  to  ^considerable  expense  having 
shipped  them  direct  to  his  dealers  and  he  has  had 
to  call  them  in.  Eather  than  send  back  a  complete 
car,  he  is  willing  to  talk  in  terms  of  settlement 
which  will  allow  him  to  move  the  doors  although 
not  what  the  territory  normally  uses.    I  asked  him 
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to  sggest  what  he  thought  would  be  a  fair  refund. 
He  is  leaving  it  to  us  work  this  out. 

In  view  of  the  fact  that  the  amount  of  money  tied 
up  in  a  carload  of  doors  is  so  large,  I  would  appre- 
ciate prompt  action  on  this  particular  claim.  Will 
you  please  advise  the  first  of  the  week  what  dis- 
position you  can  get? 

Very  sincerely  yours, 

/s/  RUTH  MEYER. 
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DEFENDANT'S  EXHIBIT  N 

[Letterhead] 
Ruth  Meyer  —  Wholesale  Lumber 

March  25,  1948 
Mr.  C.  K.  Barger 
Barger  Millwork  Company 
Statesville,  North  Carolina 

Dear  Ce-cil: 

Can  now  ship  #1  KD  certigrade  shingles  on 
association  weights  at  $10  a  square.  If  your  market 
requires  any  at  the  present  time,  let  me  know. 

I  talked  with  Austin  Dodds  yesterday,  and  they 
didn't  give  me  any  information  beyond  what  they 
wrote  you  except  that  they  are  working  on  the  basis 
of  trying  to  recover  a  dollar  a  door.  However,  they 
just  came  through  with  settlement  of  another  claim 
so  I'm  hoping  yours  will  follow  quickly. 
With  best  regards, 

/s/  RUTH, 

RUTH  MEYER. 
RM/de 
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DEFENDANT'S  EXHIBIT  O 

[Letterhead] 
Barger  Millwork  Company 

March  30,  1948 
Miss  Ruth  Meyer 
Davis  Bldg. 
Portland  4,  Oregon 

Dear  Ruth: 

We  have  received  several  letters  from  you  which 
we  have  failed  to  answer  for  one  reason  and  an- 
other, (mostly  procrastination),  but  we  feel  that 
the  time  has  now  come  for  us  to  let  you  know  that 
we  are  not  really  dead  but  just  in  a  state  of  dor- 
mancy. How^ever,  with  a  week  or  two  of  good 
weather  just  past  and  prospects  of  more  to  come, 
there  are  some  signs  of  a-ctivity  with  the  dealers. 
Most  of  them  have  fair  stocks  but  it  won't  be  long 
until  they  begin  to  draw  on  our  stock  and  that  will 
certainly  be  a  help.  We  have  doors  spilling  out  at 
every  opening.  At  the  present  time,  we  have  in  this 
one  small  warehouse  about  six  cars  of  doors,  two 
cars  of  windows,  most  of  the  car  of  Fir  lumber  you 
shipped  me,  about  a  car  and  a  half  of  Fir  moulding 
and  numerous  other  odds  and  ends. 

Concerning  the  shingles  mentioned  in  your  last 
letter,  we  have  had  no  calls  for  shingles  since  last 
Fall  and  we  are  told  that  the  demand  is  usually 
heaviest  at  that  time.  For  that  and  other  reasons, 
we  will  probably  not  want  shingles  until  later  in  the 
year  but  we  will  keep  them  in  mind. 
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We  have  heard  nothing  from  Austin  Dodds  since 
their  letter  three  or  four  weeks  ago  but  there  is 
very  little  to  do  but  wait  for  them  to  work  out  settle- 
ment with  the  mill.  We  are  still  unable  to  mave  any 
of  these  doors  but  frankly,  I  think  that  they  will 
move  when  the  market  becomes  active  and  demand 
gets  a  little  beyond  the  ability  of  the  mills  to  supply. 
This  will  probably  not  happen  until  about  July  or 
August  but  I  can  see  very  little  to  do  but  wait.  We 
can't  even  give  them  away  now  and  I  believe  I  can 
hold  them  and  pick  up  a  little  on  them  later. 

Please  keep  everything  under  control  on  the  coast. 
I  'd  hate  to  wind  up  out  there  this  Summer  and  find 
everything  out  of  hand. 
Sincerely, 


CERTIFICATE  OP  CLERK 

United  States  of  America, 
District  of  Oregon — ss: 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answer  of  Austin  Dodds,  answer  of  In- 
terstate Lumber  Sales,  Inc.,  answer  of  J.  L.  White- 
house,  pre-trial  order,  memorandum  decision,  find- 
ings of  fact  and  conclusions  of  law,  judgment,  no- 
tice of  appeal,  undertaking  on  appeal,  statement  of 
points,  designation  of  contents  of  record,  stipulation 
for  order,  and  order  to  send  original  exhibits,  tran- 
scri])t  of  docket  entries,  and  this  cca-tificate,  con- 
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stitute  the  record  on  appeal  from  a  judgment  of 
said  court  in  a  cause  therein  numbered  Civil  4320, 
in  which  P.  M.  Barger  Lumber  Co.,  a  corporation 
doing  business  under  the  name  and  style  of  Barger 
Millwork  Company,  is  plaintiif  and  appellant,  and 
J.  L.  Whitehouse,  an  individual  doing  business 
under  the  assumed  name  and  style  of  Interstate 
Lumber  Sales,  and  Literstate  Lumber  Sales,  Lie, 
is  defendant  and  appellee ;  that  the  record  has  been 
prepared  by  me  in  accordance  with  the  designation 
of  record  on  appeal  filed  by  the  appellant,  and  in 
accordance  with  the  rules  of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
duplicate  transcript  of  proceedings  dated  May  5, 
1949,  filed  in  this  cause,  together  with  exhibits. 
Plaintiff's  1  to  18  inclusive,  and  Defendants  A  to 
C,  F  to  T  inclusive. 

I  further  certify  that  the  costs  on  this  appeal 
amounting  to  $5.00  have  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  29th  day  of  July,  1949. 

LOWELL  MUNDORFF, 
Clerk. 

[Seal]  By  /s/  F.  L.  BUCK, 

Chief  Deputy. 
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[Endorsed] :  No.  12315.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  P.  M.  Barger  Lum- 
ber Co.,  a  Corporation,  Doing  Business  Under  the 
Name  and  Style  of  Barger  Millwork  Company,  Ap- 
pellant, vs.  J.  L.  Whitehouse,  and  Interstate  Lum- 
ber Sales,  Inc.,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Oregon. 

Filed:     August  1,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  Circuit  Court  of  Appeals  of  the  United  States 
for  the  Ninth  Circuit 

Civil  No.  4320 

P.  M.  BARGER  LUMBER  CO.,  a  Corporation  Do- 
ing Business  Under  the  Name  and  Style  of 
BARGER  MILL  WORK  COMPANY, 

Plaintiff- Appellant, 

vs. 

J.  L.  WHITEHOUSE,  an  Individual  Doing  Busi- 
ness Under  the  Assumed  Name  and  Style  of 
Interstate  Lumber  Sales,  and  INTERSTATE 
LUMBER  SALES,  INC.,  an  Oregon  Corpo- 
ration, J 

Defendants- Appellees. 

DESIGNATION  OF  PARTS  OF  THE  TRAN- 
SCRIPT OF  THE  RECORD  TO  BE 
PRINTED 

Appellant  hereby  designates  the  matters  referred 
to  herein  as  the  parts  of  the  record  necessary  for 
consideration,  as  follows: 

1.  Pre-trial  order. 

2.  Exhibit  1,  letter  dated  March  9,  1948,  from 
Austin  Dodds  Lumber  Company  to  Barger  Mill- 
work  Company. 

3.  Exhibit  3,  purchase  order  dated  elanuary  12, 
1948,  from  Ruth  Meyer,  agent  to  Austin  Dodds 
Lumber  Company. 
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4.  Exhibit  4,  letter  dated  June  25,  1948,  from 
Interstate  Lumber  Sales,  Inc.,  to  Barger  Millwork 
Company. 

5.  Exhibit  5,  letter  dated  May  17,  1948,  from  In- 
terstate Lumber  Sales  to  Interstate  Lumber  Sales, 
Yreka,  California. 

6.  Memorandum  of  decision. 

7.  Findings  of  Fact  and  Conclusions  of  Law. 

8.  Judgment  for  defendants;  also  Notice  of  Aj)- 
peal  and  Clerk's  Certificate. 

9.  Testimony,  as  follows: 

Commencing  on  Page  5  with  the  question: 
Q.  Now,  Mr.  Barger,  do  you  know  one  Ruth 
Meyer "? — to  Page  7,  inclusive. 

Commencing  on  Page  9  with  the  question: 
Q.  So  that  in  purchase  or  sale  of  fir  doors  in  the 
wholesale  millwork  ...'',  to  Page  12,  inclusive. 

Commencing    on    Page    21,    with    the    question: 

Q.  I  believe  your  testimony  was  that  a  week  or 
so  before  you  ...'',  down  to  Page  62,  indusive,  and 
ending  at  Cross-examination. 

Commencing  on  Page  74,  first  question,  down  to 
Page  83,  inclusive. 

Commencing  on  Page  92  to  and  including  Page 
97. 

Commencing  on  Page  115,  line  3  to  line  11,  inclu- 
sive. 

Commencing  on  Page  127,  line  2,  down  to  and  in- 
cluding Page  130. 

Commencing  on  Page  133  to  and  including  Page 
142. 
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Commencing  on  Page  155  to  and  including  Page 
178. 

Commencing  on  Page  187  to  Page  192,  excluding 
redirect  examination. 

Commencing  on  Page  194  to  Page  196,  excluding 
remarks  of  Court  and  Counsel,  re-argument  of  case. 

10.     This  designation  of  parts  of  the  record. 

/s/  LEO  LEVENSON,  4 

Of  Attorneys  for  Appellant. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :     Filed  Aug.  4,  1949. 
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DESIGNATION  OF  ADDITIONAL  PARTS  OF 
THE  RECORD  TO  BE  PRINTED 

Appellees  hereby  designate  the  following  addi- 
tional parts  of  the  record  as  material  to  the  con- 
sideration of  the  Appeal  in  the  above  case : 

1.  Exhibit  6.  Telegram,  Meyer  to  Barger,  dated 
January  12,  1948. 

2.  Exhibit  13,  also  marked  as  Exhibit  E.  Letter 
dated  February  24,  1948,  from  Meyer  to  Hen- 
dricksen. 

3.  Exhibit  16,  also  marked  as  Exhibit  D.  Letter 
dated  March  15,  1948,  Meyer  to  Austin  Dodds  Lum- 
ber Company. 

4.  Exhibit  A.  Letter,  Interstate  to  Barger,  Sep- 
tember 23,  1948. 

5.  Exhibit  B.  Letter,  Barger  to  McLaughlin, 
September  13,  1948. 
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6.  Exhibit  C.  Letter,  Barger  to  McLaughlin, 
March  13,  1948. 

7.  Exhibit  F.  Letter,  Meyer  to  Hendricksen, 
February  7,  1948. 

8.  Exhibit  G.  Letter,  Hendricksen  to  Meyer, 
February  5,  1948  (last  paragraph). 

9.  Exhibit  H.  Letter,  Meyer  to  Dodds,  January 
31,  1948. 

10.  Exhibit  I.  Check  No.  312,  Interstate  to  Bar- 
ger, $615.00,  June  25, 1948. 

11.  Exhibit  J.  Telegram,  pencil  copy,  Barger 
to  Meyer,  February  4,  1948. 

12.  Exliibit  K.  Sight  draft.  Copy,  First  Na- 
tional Bank,  Eugene,  ($12,225),  January  15,  1948. 

13.  Exhibit  N.  Letter,  Meyer  to  Barger,  March 
25,  1948. 

14.  Exhibit  O.  Letter,  Barger  to  Meyer,  March 
30,  1948. 

15.  Exhibit  P.  Black  notebook,  part  of  records 
of  Mr.  and  Mrs.  Lytle. 

16.  Exhibit  Q.  Invoice  of  Grant  Manufacturing 
Company  dated  January  12,  1948,  to  Austin  Dodds 
Lumber  Company. 

17.  Exhibit  R.  Sight  draft  to  the  order  of  Grant 
Manufacturing  Company  dated  January  13, 1948. 

18.  Exhibit  S.  Ruth  Meyer  letter  to  F.  A.  Lytle, 
January  10,  1948. 

19.  Exhibit  T.  Invoice  of  Austin  Dodds  Lum- 
ber Company  dated  January  15,  1948. 
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20.  Testimony,  as  follows: 

All  of  the  transcript  of  proceedings  in  the  above 
case  not  designated  by  the  Appellant  excepting  tes- 
timony beginning  with  page  98  to  and  including  the 
next  to  the  last  line  on  page  103. 

21.  This  Designation  of  Additional  Parts  of  the 
Record. 

DARLING  &  VONDERHEIT, 

By  /s/  STANLEY  R.  DARLING, 

Of  Attorneys  for  Appellee. 
Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  Aug.  15,  1949.  1 
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STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL  I 

Appellant  hereby  adopts  the  statement  of  points 
that  was  filed  in  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  as  the  points  upon 
which  it  intends  to  rely  on  appeal  in  this  Circuit 
Court  of  Appeals. 

Dated  this  3rd  day  of  August,  1949. 

/s/  LEO  LEVENSON, 

Of  Attorneys  for  Appellant. 
Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :     Filed  Aug.  4,  1949. 
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JURISDICTION 


This  case  involves  an  action  for  damages  for  breach 
of  an  express  warranty,  sustained  by  appellant,  a  North 
Carolina  Corporation, in  the  purchase  by  it  of  a  carload 
of  doors  from  appellees,  residents  and  citizens  of  Ore- 
gon. The  breach  of  the  express  warranty  related  to 
quality  and  kind  of  doors.  The  amount  involved  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $3000.00. 
The  trial  was  without  a  jury.  The  jurisdiction  of  the 
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District  Court  is  conferred  by  Title  28  U.S.C.A.  Sec. 
1332.  The  Pre-Trial  Order  appears  on  pages  2  to  11 
inclusive  of  the  Transcript  of  Record. 

Memorandum  opinion  was  rendered  on  May  25, 
1949  (R-11)  holding  that  one  Ruth  Meyer,  a  missing 
person,  not  a  party  to  the  case,  was  the  vendor ;  furth- 
er, that  appellant's  course  of  conduct  was  inconsistent 
with  rescission.  Judgment  for  appellees  was  entered 
June  16,  1949.  (R-17) 

Jurisdiction  of  Court  of  Appeals  is  conferred  by 
Title  28  U.S.C.A.  Sec.  1291. 

STATEMENT  OF  THE  CASE 

Appellant  is  engaged  in  the  wholesale  warehousing 
and  selling  of  lumber  and  millwork,  with  its  business 
located  in  Statesville,  North  Carolina.  Appellees  White- 
house  and  Interstate  Lumber  Sales*  Inc.,  are  engaged 
in  the  wholesale  lumber  business  in  Eugene  and  Port- 
land, Oregon.  Ruth  Meyer,  a  missing  person,  (R-111) 
not  a  party  to  the  action,  was  engaged  in  business  as  a 
lumber  broker,  with  her  office  in  Portland,  Oregon. 
(R-23).  On  January  10,  1948  Meyer  telephoned  appel- 
lant (R-25)  (R-41)  that  there  was  available  a  carload 
of  fir  doors  known  to  the  trade  as  F-82,  which  is  the 
brand  and  description  of  a  two-panel  door,  specially 
designed  and  adopted  by  the  Fir  Door  Institute,  an 
organization  whose  established  design,  grade  and 
quality  standards  for  doors  are  recognized  and  ac- 
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cepted  by  manufacturers  and  distributors.  (R-25-26) 
Appellant  was  interested  in  this  specific  type  of  pro- 
duct and  instructed  her  to  purchase  it.  (R-41).  Meyer 
as  agent,  or  broker,  referred  the  order,  Exhibit  3,  (R- 
52)  to  Austin  Dodds  Company  who  was  the  prede- 
cessor (R-142)  (R-198)  of  appellees.  There  is  no  dis- 
pute that  appellees  assumed  the  assets  and  liabilities 
of  Austin  Dodds  Company.  (R-198-199).  Appellant 
was  informed  that  the  car  of  F-82  doors  was  rolling 
along  to  it,  {R-44)  and  a  bill  of  lading  was  received 
indicating  that  1500  doors  was  enroute.  The  shipper, 
(R-54)  required  in  advance  $12,600.00  as  a  guarantee, 
(R-78)  which  amount  was  paid  by  appellant. 

Prior  to  Meyer's  phone  call  appellant  was  unaware 
of  the  source  of  these  doors  and  with  whom  she  was  to 
refer  the  order  (R-41).  In  the  interval  between  receipt 
of  the  invoice  and  the  actual  arrival  of  the  carload,  and 
without  prior  inspection,  appellant  sold  the  doors  to  its 
customers.  (R-56).  Upon  arrival  of  the  freight  car, 
about  January  28,  1948  (R-56)  the  freight  charges, 
about  $1,000.00  was  paid  by  appellant  (R-56),  and 
the  doors  were  unloaded  and  distributed  to  its  cus- 
tomers (R-58).  Complaints  were  immediately  received 
by  appellant  from  its  customers  that  the  doors  were  not 
of  the  standard  or  quality  of  F-82  (R-58-59)  and  were 
being  rejected.  Appellant  thereupon  made  inspection 
of  the  doors  (R-60-64)  and  telephoned  Meyer,  also  tel- 
egraphed, (R-59)  and  lodged  its  complaint  concerning 


4  P.  M.  Barger  Lumber  Co.  vs, 

the  breach  of  quality  of  the  shipment  and  informed  her 
that  customers  were  rejecting  the  doors.  Subsequently 
(R-62)  McLaughlin  in  Oregon,  an  employee  or  officer 
of  appellees,  within  a  week  of  the  complaint,  (R-62- 
63)  telephoned  appellant  at  North  Carolina,  to  ascer- 
tain the  basis  for  the  complaint  and  said  he  would  in- 
vestigate the  matter.  On  March  9,  1948  appellees  wrote 
appellant  (R-210)  Exhibit  1,  confirming  their  knowl- 
edge of  the  complaint  relating  to  the  quality  of  the 
doors  and  that  they  would  make  an  investigation  there- 
of and  would  communicate  with  appellant  respecting 
some  settlement.  Appellees  stated : 

". . .  We  are  reliable  shippers  and  in  the  event  that 
we  do  get  a  lemon  such  as  this  car  no  doubt  is»  we 
always  try  to  do  all  possible  to  effect  a  settlement 
satisfactory  to  the  customer  . .  .^' 

Appellant  had  been  instructed  to  hold  the  doors 
(R-66-67)  until  instructions  pertaining  to  their  dis- 
position could  be  given. 

There  is  no  dispute  that  the  shipment  of  doors  was 
not  as  expressly  warranted  and  was  not  the  grade  and 
design  known  as  F-82,  but  was  inferior  in  every 
respect.  In  the  course  of  appellees  investigation  with 
the  factory  from  whom  they  purchased  these  doors, 
they  had  written  to  their  buyer,  inter  alia,  as  follows: 
Appellant' s  Exhibit  No.  5,  (R-216) 

'*.  .  .  The  doors  were  represented  to  Lytle  as  F82 
Fir  Doors  and  that  they  would  not  run  over  2%  B 
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Grade.  In  the  first  place  they  were  not  F82  doors. 
They  were  instead  a  2  panel  door  but  not  a  stock 
item.  From  what  information  we  have  been  able 
to  gather  they  had  very,  very  narrow  styles  and 
rails.  In  other  words  they  were  not  a  standard  pat- 
tern F82  door.  In  the  second  place  the  customer 
stated  that  60  to  70%  of  the  doors  might  by  wide 
stretch  of  imagination  grade  out  B  grade  and 
there  were  a  considerable  number  of  doors  that 
would  grade  C  and  D.  He  said  that  on  close  inspec- 
tion one  might  find  a  few  A.  doors  .  .  .  We  talked 
to  him  on  the  phone  and  he  told  us  that  he  just 
didn't  know  where  he  would  sell  them  unless  he 
could  get  some  contractor  to  take  these  doors  and 
put  them  in  a  bunch  of  houses.  In  other  words 
being  as  they  are  not  stock  items  they  cannot  be 
used  as  replacements  nor  can  they  be  sold  very 
readily  to  the  ordinary  trade.  The  millwork  comp- 
any has  been  exceedingly  nice  about  this  lousy 
shipment  and  I  have  tried  from  here,  both  by  wire 
and  by  prone,  to  get  some  settlement  from  the 
Grant  Manufacturing  Co.  My  efforts  have  resul- 
ted in  nothing.  I  even  tried  to  scare  them  into  mak- 
ing a  settlement  but  I  got  no  where  . . . 

(R-217) 

*'In  attempting  to  make  a  settlement  on  these 
I  asked  for  a  dollar  per  door  rebate  and  figured 
that  we  could  probably  get  back  a  quarter  from 
Ruth  Meyer  per  door  which  would  at  least  pay  the 
guy  his  freight  on  his  load  of  junk  and  give  him 
about  four  bits  a  door  to  lop  off  the  price  .  .  . 
(R-218) 

**My  own  personal  opinion  on  this  is  an  open 
case  of  fraud  on  the  grades  alone  not  considering 
that  the  doors  were  not  stock  F-82  .  , ,'' 

Interstate  Lumber  Sales, 

/s/  MAC 

S.  P.  McLaughlin 
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Appellees  also  had  written  appellant  on  March  9, 
1948.  (R-69)  Exh.  1  advising  that  they  were  making 
efforts  to  effect  a  settlement  with  the  manufacturer. 

Appellees,  on  June  25,  1948,  represented  they  had 
received  from  the  manufacturer  a  settlement  of 
$315.00,  and,  added  to  that  amount,  the  sum  of  $300.00 
their  alleged  profit,  (R-212),  Exh.  No.  4,  and  in- 
formed appellant,  that  the  sum  of  $615.00  was  the  best 
settlement  they  could  offer.  (R-73-74)  They  also 
stated :  "  .  . .  We  feel  responsible  for  this  shipment  and 
realize  you  havp^  had  a  tough  problem  on  your  hands 
in  trying  to  dispose  of  this  stock  ..."  (R-73).  The 
truth  however  was  that  appellees  had  made  a  profit 
(R-182)  in  excess  of  $1000.00.  Appellant  rejected  the 
proposed  offer  of  settlement.  (R-104).  Mr.  Barger, 
appellant's  manager,  informed  appellee  he  would  visit 
their  office  in  Oregon  and  discuss  the  matter  which 
he  did  in  October,  1948  (R-75-104-105)  The  shipment 
of  doors  was  valueless  to  appellant.  (R-76)  It  was  not 
the  type  or  quality  of  merchandise  it  marketed,  and 
there  was  no  possible  sale  in  North  Carolina.  Appel- 
lees definitely  refused  to  indicate  to  appellant  (R-77) 
what  it  was  to  do  with  the  shipment  and  it  was  there- 
fore necessary  to  warehouse  the  same.  To  this  day  the 
shipment  is  stored  in  a  warehouse  in  North  Carolina. 
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THE  QUESTIONS  INVOLVED 

1.  Were  appellees  the  vendors  in  the  sale  of  the  car- 
load of  doors  to  appellant,  as  principal  through  the 
agency  of  Meyer? 

2.  Was  the  carload  of  doors  of  the  grade  and  quality 
known  as  F-82  as  warranted  by  the  vendors? 

3.  Did  the  appellant  have  the  right  of  inspection  prior 
to  acceptance  of  the  shipment? 

4.  Did  appellant  give  reasonable  notice  of  its  rejection 
of  the  shipment  as  being  in  violation  of  the  express 
warranty  as  to  quality? 

5.  Was  there  an  accord  and  satisfaction? 

6.  That  the  findings  of  Fact  are  contrary  to  and  are 
not  supported  by  substantial  evidence  and  are 
clearly  erroneous. 

SPECIFICATIONS  OF   ERROR 

1.  The  court  erred  in  Finding  of  Fact  VI  (R-14)  hold- 
ing that  appellees  agreed  to  sell  to  Ruth  Meyer,  a 
wholesale  lumber  dealer,  a  carload  of  F-82  fir 
doors,  which  carload  at  her  request  was  shipped  to 
appellant  in  North  Carolina;  in  that,  said  finding 
is  contrary  to  substantial  evidence  to  the  effect  that 
appellees,  as  vendors,  sold  the  carload  of  doors  to 
appellant,  as  principal,  through  Ruth  Meyer  as 
agent. 
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2.  The  court  erred  in  Finding  of  Fact  VII  (R-14) 
holding  that  the  doors  were  purchased  from  appel- 
lees by  Ruth  Meyer,  in  her  capacity  as  an  indepen- 
dent wholesale  lumber  dealer,  and  not  as  an  agent 
of  appellant;  in  that,  said  finding  is  erroneous 
and  contrary  to  substantial  evidence  to  the  effect 
that  Meyer  was  a  lumber  broker  or  agent,  and  acted 
in  that  capacity  in  purchasing  the  carload  from 
appellees  on  behalf  of  appellant  who  was  either  the 
disclosed  or  undisclosed  principal. 

3.  The  court  erred  in  its  Conclusions  of  Law  II  (R-15) 
that  neither  appellee  sold  any  doors  to  appellant, 
and  that  the  only  sale  of  doors  was  to  Ruth  Meyer, 
as  principal,  and  that  no  contractual  relationship 

of  seller  and  buyer  or  other  contractual  relation- 
ship existed  at  any  time  between  appellees  and 
appellant ;  in  that  appellees,  as  vendors,  sold  and  de- 
livered a  carload  of  doors  to  appellant,  as  the  princi- 
pal, on  an  order  placed  and  paid  for  by  appellant, 
as  a  principal,  through  Ruth  Meyer,  as  agents  and 
that  appellees  being  the  vendors,  their  legal  liabil- 
ity for  breach  of  warranty  follows  as  a  matter  of 
law. 

4.  The  court  erred  in  its  Conclusions  of  Law  III  (R- 
16)  that  appellant  failed  to  prove  any  claim  for 
breach  of   warranty   in   the   nature   of   recission 
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against  appellees,  and  that  if  appellant  has  a  claim 
it  is  against  Ruth  Meyer  or  her  estate.  Appellant 
contends  that  all  the  evidence  in  the  case,  is  to  the 
effect  that  appellant  as  a  disclosed  principal,  or- 
dered through  Ruth  Meyer,  as  agent,  a  carload  of 
doors  of  the  grade  or  quality  known  as  F-82,  and 
that  said  carload  of  doors,  sold  by  appellees,  did  not 
contain  that  grade,  or  quality  specified,  but  were 
wholly  inferior  doors,  and  upon  prompt  inspection 
by  appellant,  the  breach  of  warranty  being  obvious, 
due  notice  was  given  to  appellees  who  acknowledged 
the  complaint  and  assured  appellant  as  purchaser, 
that  consideration  would  be  given  it  in  due  course 
of  events  after  consulting  manufacturer. 

(a)  APPELLEES,  AS  VENDORS,  SOLD  THE  DOORS 
TO  APPELLANT,  A  DISCLOSED  PRINCIPAL,  AS 
VENDEE,  THROUGH  THE  AGENCY  OF  MEYER,  AS 

LUMBER  BROKER  OR  AGENT 

(b)  EVEN  THOUGH  THE  CONTRACT  FOR  THE 
SALE  OF  THE  DOORS  IS  ASSUMED  TO  HAVE 
BEEN  MADE  IN  THE  NAME  OF  MEYER,  AS  OS- 
TENSIBLE PRINCIPAL,  THE  REAL  PRINCIPAL, 
APPELLANT,     MAY     MAINTAIN     THIS     ACTION 

AGAINST  THE  VENDOR. 
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ARGUMENT 

Meyer  maintained  a  2-room  suite  in  a  downtown 
office  building  in  Portland  (R-143).  She  had  no  lum- 
ber yard.  (R-146). 

On  January  10,  1948,  she  telephoned  Lytle,  an 
employee  or  off icer  of  appellees,  (R-136)  and  inquired 
if  there  were  some  doors  available.  Lytle  informed  her 
he  had  a  carload  and  gave  her  the  description  and  said 
it  was  subject  to  prior  sale.  She  informed  him  that  she 
would  (R-137)  endeavor  to  find  a  customer.  She  later 
placed  with  appellees  the  order,  as  agent  Exhibit  3. 
(R-52)  Appellees  were  informed  that  the  customer  was 
appellant.  (R-145)  (R-146)  Appellees  did  not  have  the 
carload  on  hand,  but  they,  as  wholesalers,  knew  where 
it  could  be  obtained.  (R-148).  As  soon  as  Meyer  placed 
the  order,  appellees,  contacted  the  manufacturer  (R- 
164)  and  on  January  12,  1948,  Exhibit  Q,  an  invoice 
was  issued  and  a  draft  drawn  wherein  appellees  pur- 
chased a  carload  of  doors.  (R-166)  Appellees  extended 
no  credit  to  Meyer  and  insisted  upon  a  guarantee^ 
(R-78)  which  guarantee  she  obtained  from  appellanty 
andy  upon  confirmation  of  the  guarantee^  appellees 
endorsed  the  order  bill  of  lading  which  controlled  the 
content  of  the  carload  of  doors.  (R-175)  In  other 
words  Meyer  had  no  credit  standing  with  appellees 
and  the  only  method  of  payment  was  by  the  medium 
of  drafts,  the  appellant  guaranteeing  the  payment. 
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During  all  this  time  the  carload  was  en  route  from  the 
manufacturer  to  Statesville,  North  Carolina,  with 
appellees  as  the  consignee.  (R-180)  The  carload  at 
the  time  of  shipping,  was  not  to  be  delivered  to  appel- 
lant, where  it  was  destined,  until  the  bill  of  lading  was 
delivered  to  the  railroad  company.  (R-180)  The  title 
to  the  shipment  was  in  appellees  (R-181)  until  Janu- 
ary 19,  1948  when  the  draft  was  honored. 

The  above  evidence,  we  submit,  makes  it  inescap- 
able that  Meyer,  as  agent,  for  a  disclosed  principal, 
the  appellant,  ordered  from  appellees,  as  vendors*  a 
carload  of  F-82  doors.  The  law  is  well  established  that 
a  principal  is  entitled  to  maintain  an  action  upon  a 
contract  made  by  his  agent  with  a  third  person. 

This  rule  is  found  in  2  Am.  Jur.  Sec.  388,  page  304 : 

*'One  who  contracts  with  a  duly  constituted  and 
authorized  agent  acting  on  behalf  of  a  disclosed 
principal,  where  the  principal  is  named  as  the 
contracting  party,  is  bound  by  the  contract  and 
liable  on  it  to  the  principal  to  the  same  extent  as 
if  he  had  contracted  with  the  principal  in  person. 
A  principal  by  ratification  may  also  enforce  a  con- 
tract entered  into  by  one  assuming  to  act  in  his 
behalf,  but  without  authority.  According  to  the 
American  Laiv  Institute,  the  liability  of  a  third 
person  to  a  disclosed  principal  is  not  affected  by 
rights  which  he  may  have  against  the  agent  .  .  .  ^^ 

The  Restatement  of  Law  of  Agency,  Section  292, 

page  658,  also  supports  the  above  principle  as  follows : 

''The  other  party  to  a  contract  made  by  an  agent 
acting  within  his  power  to  bind  a  disclosed  or 
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partially  disclosed  principal  is  liable  to  the  prin- 
cipal as  if  he  had  contracted  directly  with  the 
principal,  unless  the  principal  is  excluded  as  a 
party  by  the  form  or  terms  of  the  contract." 

Appellees,  by  their  counsel,  acknowledge  that  Meyer 
was  the  agent  of  appellant.  (R-110) 

Appellant  dealt  with  Ruth  Meyer  in  her  capacity  as 
a  lumber  broker  or  agent,  and  not  as  a  wholesaler  (R- 
42) .  Appellant  knew  that  she  did  not  own  nor  manufac- 
ture the  doors,  and  that  her  interest  was  solely  as  a 
broker,  on  a  commission  basis. 

Appellees,  however,  occupied  a  different  position. 
They  actually  owned  the  doors.  Their  letterhead,too,  in- 
dicated that  they  were  in  the  lumber  business.  (R-209- 
210-212-215-216-221-227).  Prior  to  the  sale  of  this 
particular  shipment,  appellees  had  sold  to  appellant 
as  principal,  through  Meyer,  other  doors  described  as 
of  the  grade  F-82.  These  doors  had  been  obtained  by 

appellees  from  an  unknown  source  (R-143).  Appel- 
lees informed  Meyer  (R-144)  they  had  for  sale  a  sec- 
ond carload  of  grade  F-82  doors  and  that  is  the  car- 
load represented  to  be  the  same  as  the  previous  one. 
They  at  no  time  disclosed  the  source  of  their  supply. 
They  knew  she  was  not  purchasing  doors  for  her  own 
account,  but  for  the  account  of  another,  on  a  commis- 
sion  basis.  (R-145)  They  knew  she  was  acting  as  an 
agent  or  broker  and  that  appellant,  as  principal,  was 
the  customer.  (R-146)  They  knew  she  had  no  lumber 
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yard  nor  warehouse,  and  that  her  place  of  business 
was  only  a  two-room  suite  in  a  downtown  office  build- 
ing in  Portland.  (R-142). 

There  is  a  well-defined  distinction  between  a  brok- 
er and  a  wholesaler.  A  wholesaler  buys  for  himself 
and  a  broker  buys  or  sells  for  someone  else  (R-116). 
Exh.  Q,  (R-166),  supports  the  viewpoint  that  appel- 
lees were  the  owners  of  and  had  title  to  the  carload 
of  doors.  They  had  purchased  the  doors  on  January 
12th,  1948,  from  the  manufacturer  (R-179).  They  for- 
warded  this  carload  direct  to  themselves  in  North  Car- 
olina on  an  order  bill  of  lading.  (R-180)  Meyer  never 
at  any  time  had  the  doors  in  her  possession,  and»  there 
is  no  competent  evidence  that  she  was  purchasing  the 
doors  for  herself,  as  principal.  The  title  to  the  doors, 
from  the  time  they  left  the  factory,  until  they  reached 
North  Carolina,  was  in  appellees.  Meyer  as  an  agent 
or  broker  was  only  the  instrumentality  for  obtaining 
an  order  from  appellant  and  the  purchase  price  to  be 
remitted  to  appellees. 

''As  generally  defined,  a  broker  is  an  agent 
who,  for  a  commission  or  brokerage  fee,  bargains 
or  carries  on  negotiations  in  behalf  of  his  princi- 
pal as  an  intermediary  between  the  latter  and 
third  persons  in  transacting  business  relative  to 
the  acquisition  of  contractual  rights,  or  to  the  sale 
or  purchase  of  any  form  of  property,  real  or  per- 
sonal the  custody  of  which  is  not  intrusted  to  him 
for  the  purpose  of  discharging  his  agency.  .  .  '' 

8  Am.  Jur.  Sec.  2,  page  989 
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Promptly  upon  discovery  of  the  breach  of  warranty 
appellant  contacted  Ruth  Meyer,  (R-59),  and  she  im- 
mediately informed  appellees  of  their  breach  of  war- 
ranty and  they  assumed  all  responsibility  in  connection 
with  the  sale  and  agreed  to  make  an  investigation.  1 
(R-62-63)  They  directed  a  letter  to  appellant,  reading, 
inter  alia,  as  follows:  (R-210)  Exh.  1, 

**Quite  some  /time  ago  we^  shipped,  through 
Ruth  Meyer,  a  carload  of  doors  that  were  evident- 
ly not  only  not  up  to  grade  specifications,  but  were 
apparently  a  peculiar  type  of  2-panel  door.  You 
were  not  satisfied  with  the  shipment,  and  we  of 
course  called  you  direct  on  it  in  an  effort  to  ascer- 
tain what  the  reasons  were  for  the  claim,  .  .  . 

"Be  assured  again  that  we  have  not  forgotten 
this  claim,  nor  are  we  attempting  to  let  it  drag 
out  to  a  point  where  it  would  be  forgotten.  We  are 
reliable  shippers,  and  in  the  event  that  we  do  get  a 
lemon  such  as  this  car  no  doubt  is,  we  always  try 
to  do  all  possible  to  affect  a  settlement  satisfactory 
to  the  customer.''^ 


We  further  respectfully  refer  the  court  to  Exh.  h, 
(R-212)  wherein  appellees  wrote  appellant,  inter  alia, 
as  follows:  (R-213) 

'' . . .  The  car  was  sold  to  you  thru  Ruth  Meyer 
at  Portland,  Oregon  .  .  . 

''We  feel  responsible  for  this  shipment  and  rea- 
lize that  you  have  a  tough  problem  on  your  hands 
in  trying  to  dispose  of  this  stock.  We  have  always 
stood  behind  our  shipments  and  have  always  en- 
deavored that  in  the  event  of  a  claim  on  any  of  our 
cars,  have  always  tried  to  work  out  a  settlement 
ivith  the  customer  that  is  both  fair  and  reason- 
able. Ruth  Meyer  who  handled  this  order  for  you 
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in  Portland  is  of  the  same  opinion  and  she  too  has 
agreed  to  put  up  $300.00  as  her  contribution  in 
making  up  a  settlement . . . 

''We  trust  that  this  settlement  meets  with  your 
approval  and  that  you  will  permit  us  to  again 
quote  on  some  of  your  requirements. 

That  the  status  of  Meyer  was  that  of  an  agent  for 
Appellant  and  not  the  vendor,  is  fully  supported  by  an 
authority  squarely  in  point  with  the  case  at  bar. 
Larson  vs  Inland  Seed  Co.  143  Wash.  557,  255  Pac.  919. 
Larson  was  a  farmer,  residing  some  distance  north  of 
Spokane.  Washington.  Inland  Seed  Company  had  its 
place  of  business  in  Spokane.  Garden  City  Feed  Mills 
was  located  at  Walla  Walla.  Larson  placed  an  order 
with  the  seed  company  for  a  quantity  of  seed  spring 
rye.  The  seed  company  referred  the  order  to  the  feed 
mills  which  order  was  filled  without  passing  through 
the  possession  of  the  seed  company.  The  theory  upon 
which  a  recovery  of  damages  for  breach  of  warranty 
was  asserted,  was  based  on  the  contention  that  the 
seed  company  and  feed  mill  were  joint  vendors.  The 
trial  court  disposed  of  the  case  on  the  theory,  that  the 
seed  company,  who  took  the  order,  was  in  legal  effect 
only  the  agent  of  Larson  in  ordeHng  the  spring  rye 
from  the  feed  mills.  It  was  further  held  to  he  of  imma- 
terial consequence  that  the  check  for  payment  was  sent 
by  the  customer  through  the  agent.  The  court  affirmed 
the  case  and  stated : 
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''As  to  the  claimed  liability  of  the  seed  company 
to  Larson  it  seems  to  us  that  the  agreement  or  con- 
tract if  it  is  desired  to  so  characterize  the  under- 
standing arrived  at  between  Larson  and  the  seed 
company  by  that  more  strict  legal  term  we  think 
imposed  upon  the  seed  company  no  other  or 
greater  duty  than  to  order  for  Larson  from  the 
feed  mills  1,500  pounds  of  spring  rye,  with  direc- 
tions to  ship  the  rye  direct  to  him  at  Loon  Lake ; 
in  other  words,  it  seems  to  us  that  there  did  not 
accompany  that  agreement  any  guaranty,  express 
or  implied,  on  the  part  of  the  seed  company  that 
the  feed  mills  would  ship  spring  rye  to  Larson. 
This  we  think  is  rendered  fairly  plain  by  the  fact 
that  Larson  well  understood  that  the  rye  was  to  be 
furnished  and  shipped  to  him  by  the  feed  mills 
without  the  seed  company  having  anything 
further  to  do  with  the  furnishing  of  the  rye.  It  is 
not  claimed  as  we  understand  counsel  for  Larson, 
that  the  seed  company  did  not  plainly  direct  the 
feed  mills  to  furnish  and  ship  spring  rye  to  Lar- 
son. It  is  true  that  Larson  after  receiving  the  rye, 
sent  his  check  to  the  seed  company  for  an  amount 
equal  to  the  purchase  price,  but  that  does  not 
change  the  agreement  between  Larson  and  the 
seed  company  so  as  to  impose  upon  it  any  other 
duty  than  to  send  the  check  or  its  proceeds  to  the 
feed  mills  or  return  it  to  Larson.  It  seems,  there- 
fore, though  of  no  consequence  here,  that  the  send- 
ing of  the  check  by  Larson  to  the  seed  company 
has  ultimately  resulted  in  the  feed  mills  being  paid 
for  the  rye.  If  the  seed  company  had  taken  no 
steps  looking  to  the  shipping  of  the  rye  to  Larson, 
it  seems  to  us  that  Larson  could  not  have  recovered 
from  the  seed  company  in  damages  upon  the 
ground  of  breach  of  a  sale  contract  made  by  the 
seed  company  with  him.  We  conclude  that  the  evi- 
dence introduced  upon  the  trial  in  behalf  of  Lar- 
son does  not  show  any  right  of  recovery  against 
the  seed  company. 

Considering  now  the  claimed  liability  of  the 
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feed  mills  to  Larson,  we  shall  look  upon  them  as 
the  vendors  selling  the  rye  to  Larson,  which  is  the 
logical  result  of  what  we  have  said  touching  the 
claimed  liability  of  the  seed  company  to  Larson, 
and  the  most  unfavorable  position  in  which  the 
feed  mills  can  be  placed  with  reference  to  their 
liability  to  Larson.  The  feed  mills  are  in  the  posi- 
tion of  receiving  an  order  for  the  spring  rye  from 
Larson  through  the  seed  company.  We  have  seen 
that,  in  response  to  such  order,  the  feed  mills, 
without  communication  from  or  to  Larson, 
shipped  to  him  the  1,500  pounds  of  rye,  as  directed 
by  the  seed  company,  except  that  the  shipped  rye 
later  proved  to  be  fall  rye,  and  that  Larson  ac- 
cepted the  rye,  at  the  same  time  seeing  the  feed 
mills'  disclaimer  of  warranty  attached  to  each 
bag;  ..."  (emphasis  added) 

The  rule  has  been  announced  that  courts  look  be- 
yond names  to  ascertain  the  real  nature  of  the  trans- 
action in  order  to  ascertain  whether  a  party  is  a  buyer 
or  occupies  the  relationship  of  an  agent. 

''The  .primary  test  of  whether  a  particular 
contract  or  transaction  whereby  goods  are  deliv- 
ered or  shipped  by  one  party  to  another  for  sale 
by  the  latter  creates  the  relation  of  buyer  and 
seller  or  only  a  relation  of  principal  and  agent  is 
the  intention  of  the  parties  to  be  gathered  from 
the  whole  scope  and  effect  of  the  language  used, 
and  mere  verbal  formulas,  if  inconsistent  with 
the  real  intention,  are  to  be  disregarded.  It  does 
not  matter  by  what  name  the  parties  chose  to  des- 
ignate it.  That  does  not  determine  its  character. 
The  courts  look  beyond  mere  names  and  within  to 
see  the  real  nature  of  the  agreement,  and  deter- 
mine from  all  its  provisions  taken  together,  and 
not  from  the  name  that  has  been  given  to  it  by  the 
parties,  or  from  some  isolated  provision,  its  le^al 
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character  and  effect  .  .  .  The  fact  that  one's  com- 
mission is  to  be  a  percentage  of  the  profits  does 
not  necessarily  change  his  character  as  an  agent 

46  Am.  Jut.  Sec.  17,  page  211 

Even  though  the  position  may  be  taken  that  the 
contract  for  the  sale  of  the  doors  was  made  with  Meyer 
as  ostensible  principal,  appellant,  as  the  real  princi- 
paly  may  maintain  this  action  for  breach  of  warranty. 

The  law  is  well  established,  that  the  real  princi- 
pal may  at  any  time  appear  in  his  true  character  and 
claim  all  the  benefits  of  the  contract  from  the  other 
contracting  party. 

In  support  of  the  above  contention,  we  quote  2  Am. 
Jur.  Sec.  410  at  page  320: 

^^When  an  agent  makes  a  simple  contract  for 
his  principal,  but,  contracting  as  if  he  were  the 
principal,  conceals  the  fact  that  he  is  an  agent,  the 
principal  may  at  any  time  appear  in  his  true  char- 
acter and  claim  all  the  benefits  of  the  contract 
from  the  other  contracting  party,  so  far  as  he  can 
do  so  without  injury  to  that  other  by  the  substitu- 
tion of  himself  for  his  agent.  It  has  been  held  that 
any  benefit  or  advantage  derived  by  the  agent  in 
the  nature  of  a  warranty,  either  express  or  im- 
plied, inures  to  the  benefit  of  the  undisclosed 
principal  ...  On  a  sale  of  personal  property  by 
parol  or  by  writing  not  under  seal,  it  is  not  infre- 
quent that  the  title  vests,  not  in  the  apparent  pur- 
chaser, but  in  some  undisclosed  principal  for 
ivhopi  the  apparent  purchaser  was  negotiating  as 
agent,  and  the  authorities  show  that  the  real  pur- 
chaser, though  unknown  to  the  seller^  may  vindi- 
cate by  suit  in  his  oivn  name  his  Hghts  in  the  prop- 
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e7iyy  provided  that  the  seller  or  party  dealing  with 
the  agent  is  not  prejudiced  by  the  introduction  of 
the  unknown  principal  in  place  of  the  agent  ..." 

Though  a  principal  to  a  contract  may  desire  to  re- 
main undisclosed  and  act  through  an  agent,  it  is  a 
familiar  rule  that  an  undisclosed  principal  may  sue 
upon  the  contract  made  by  his  agent  to  the  same  extent 
as  if  his  relation  to  it  were  known  at  the  time  it  was 
entered  into. 

The  case  of  Kelly  Asphalt  Block  Company  vs  Bar- 
ber Asphalt  Paving  Company,  211  N.  Y.  68,  105  A^.  E. 
88  L.R.A.  1915C  page  256,  is  squarely  in  point  in  sup- 
port of  the  above  principal,  and  in  practically  every 
aspect  is  apposite  to  the  case  at  bar.  In  that  case 
plaintiff  sued  to  recover  damages  for  breach  of  an 
implied  warranty.  The  contract  was  made  between  the 
defendant  and  one  Booth.  Plaintiff  says  that  Booth 
was  in  truth  its  agent,  and  sues  as  undisclosed  prin- 
cipal. The  question  is  whether  it  has  the  right  to  do 
so.  The  evidence  disclosed  that  plaintiff  and  de- 
fendant were  competitors  in  business.  The  plaintiff's 
president  suspected  that  the  defendant  might  re- 
fuse to  name  him  a  price.  There  was  no  basis  how- 
ever for  his  suspicion.  Because,  though,  of  his  doubt 
the  plaintiff  availed  itself  of  the  services  of  Booth, 
who,  though  interested  to  the  defendant's  knowledge 
in  the  plaintiff's  busines,  was  also  engaged  in  a  like 
business  for  another  corporation.  Booth  asked  the  de- 
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fendant  for  a  price  and  received  a  quotation,  and  the 
asphalt  blocks  required  for  the  plaintiff's  pavement 
were  ordered  in  his  name.  The  order  was  accepted  by 
defendant,  the  blocks  were  delivered,  and  payment  was 
made  by  Booth  with  money  furnished  by  the  plaintiff. 
The  paving  blocks  were  unmerchantable,  and  the  de- 
fendant, retaining  the  price,  contests  its  liability  for 
damages  on  the  ground  that  if  it  had  knowledge  that 
the  plaintiff  was  the  principal,  it  would  have  refused 
to  make  the  sale. 

Justice  Cardozo,  who  wrote  the  opinion,  concluded : 

''We  are  satisfied  that  upon  the  facts  before 
us  the  defense  cannot  prevail.  A  contract  involves 
a  meeting  of  the  minds  of  the  contracting  parties 


''The  defendant  was  contracting  with  the  pre- 
cise person  with  whom  it  intended  to  contract.  It 
gained  whatever  benefit  it  may  have  contemplated 
from  his  character  and  substance  .  .  .  An  agent 
who  contracts  in  his  own  name  for  an  undisclosed 
principal  does  not  cease  to  be  a  party  because  of 
his  agency  .  . .  Indeed,  such  an  agents  having  made 
himself  personally  liable,  may  enforce  the  contract 
though  the  principal  has  renounced  it  ...  As  be- 
tween himself  and  the  other  party,  he  is  liable  as 
principal  to  the  same  extent  as  if  he  had  not  been 
acting  for  another.  It  is  impossible  in  such  cir- 
cumstances to  hold  that  the  contract  collapses  for 
want  of  parties  to  sustain  it ...  If  Booth  had  given 
the  order  in  his  own  right  and  for  his  own  benefit, 
but  with  the  expectation  of  later  assigning  it  to 
the  Dlaintiff,  that  undisclosed  expectation  would 
not  have  nullified  the  contract.  His  undisclosed 
intention  to  act  for  a  principal  who  was  unknown 
to  the  defendant  was  equally  ineffective  to  destroy 
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the  contract  in  its  inception  .  .  /' 

Justice  Cardozo,  concluding  that  Booth  made  no 
misrepresentations  to  the  defendant,  continued  with 
the  opinion,  and  said : 

'The  validity  of  the  contract  turns  thus,  accord- 
ing to  the  defendant,  not  on  any  overt  act  of  either 
the  plaintiff  or  its  agent,  but  on  the  presence  or 
absence  of  a  mental  state.  We  are  asked  to  hold 
that  a  contract  complete  in  form  becomes  a  nullity 
in  fact  because  of  a  secret  belief  in  the  mind  of  the 
undisclosed  principal  that  the  disclosure  of  his 
name  would  be  prejudicial  to  the  completion  of  the 
bargain.  We  cannot  go  so  far.  It  is  unnecessary, 
therefore,  to  consider  whether,  even  if  fraud  were 
shown,  the  defendant,  after  the  contract  was  exe- 
cuted, could  be  permitted  to  rescind  without  re- 
storing the  difference  between  the  price  received 
for  the  defective  blocks  and  their  reasonable  value. 
It  is  also  unnecessary  to  analyze  the  evidence  for 
the  purpose  of  showing  that  the  defendant,  after 
notice  of  the  plaintiff's  interest  in  the  transaction, 
continued  to  make  delivery,  and  thereby  waived 
the  objection  that  the  contract  was  invalid. 

The  case  was  affirmed  on  the  general  principle, 
that  a  contract  made  in  the  name  of  an  agent  as  os- 
tensible principal^  may  be  sued  on  by  the  real  principal 
at  the  latter^ s  election.  And  that  is  precisely  the  prob- 
lem presented  in  the  case  at  bar.  All  the  evidence  in  the 
case  established  that  Meyer  was  required  to  obtain  the 
purchase  price  of  more  than  $11,000.00  from  appel- 
lant as  the  principal.  Irrespective  of  whether  appel- 
lees claim,  and  disingenuous  as  it  is,  that  appellant  was 
unknown  to  them  as  the  purchaser,  the  law,  above 


22  P.  M.  Barger  Lumber  Co,  vs, 

stated,  unquestionably  supports  this  cause  of  action  in 
appellant's  favor. 

In  further  support  of  the  above  principle  of  law, 
we  quote  from  Usher  vs  Daniels,  73  N.H,  206 : 

"The  doctrine  that  an  undisclosed  principal  may 
sue  in  his  own  name  upon  a  written  as  well  as  an 
oral  contract  made  by  an  agent  in  his  own  name, 
and  that  parol  evidence  is  admissible  to  prove  the 
plaintiffs  interest,  is  well  established  .  .  .  '^ 

And  we  find  in  130  A,L.R,  at  page  669 : 

"However,  the  mere  fact  that  the  third  party 
contracted  with  the  agent  upon  the  supposition 
that  the  latter  was  dealing  for  himself,  or  made 
calculations  based  on  that  supposition^  will  not  de- 
feat recovery  by  the  principal  And  even  the  fact 
that  the  third  party  was  misled  by  the  pretense  of 
the  agent  that  he  was  dealing  for  himself  is  not 
usually  regarded  as  material  or  prejudicial ;  .  .  .  " 

In  the  light  of  the  above  well  established  principles 
of  law,  the  trial  court  erred  in  its  findings  of  fact  and 
conclusions  of  law  holding  that  appellant's  claim  was 
against  its  agent  Meyer  and  not  properly  against 
appellees  as  vendors. 

THE  DOORS  WERE  SOLD  BY  DESCRIPTION  AND 

THE   FAILURE   TO  SHIP  DOORS  SPECIFICALLY 

DESCRIBED    IS    A    BREACH    OF    AN    EXPRESS 

WARRANTY, 
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ARGUMENT 

Appellees  cannot  dispute  the  premise  that  appel- 
lant ordered  doors  specifically  described  as  F-82.  This 
description  of  a  two  panel  door  is  particularly  recog- 
nized in  the  millwork  trade.  (R-25-26) 

"DEFINITION  OF  EXPRESS  WAR- 
RANTY. Any  affirmation  of  fact  or  any  promise 
by  the  seller  relating  to  the  goods  is  an  express 
warranty  if  the  natural  tendency  of  such  affirma- 
tion or  promise  is  to  induce  the  buyer  to  purchase 
the  goods,  and  if  the  buyer  purchases  the  goods 
relying  thereon  . . .  ** 

Section  71-112  Oregon  Compiled  Laws  Annota- 
ted 

An  examination  of  Exh,  3  (R-52)  makes  it  unas- 
sailable that  the  buyer  was  ordering  doors  of  a  certain 
quality  and  of  a  definite  description.  No  one  disputes 
that  doors  described  as  F-82  was  the  only  order  placed 
with  appellees,  and  they  do  not  deny  that  the  shipment 
did  contain  that  quality  or  grade.  Appellees  in  fact, 
acknowledge  in  writing  that  the  doors  shipped  to  appel- 
lant amounted  to  a  fraud,  (Exh.  5,  R-216)  and,  to  use 
their  own  expression,  was  a  *%ad  of  junk  . .  .  '* 

There  is  no  dispute  that  the  description,  F-82,  is 
similar  to  a  particular  brand  of  merchandise,  and» 
should  it  be  asserted,  that  no  express  warranty  was 
given,  yet  the  law  is,  that  the  sale  of  an  article  des- 
cribed as  of  particular  brand  implies  a  contract  that 
shall  be  of  the  quality  which  that  brand  implies.  See 
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Springfield  Shingle  Co.  vs  Edgecome  Mill  Co.  52  Wash. 
620.  In  that  case  an  action  for  damages  was  filed  upon 
the  sale  and  delivery  of  certain  shingles,  known  to  the 
trade  as  "Star  A  Star''.  The  shingles  delivered  were 
not  of  that  grade,  but  were  of  an  inferior  grade,  and 
not  worth  the  price  paid.  The  evidence  found  by  the 
court  indicated  that  ''Star  A  Star"  was  a  brand  of 
shingles  of  superior  quality,  generally  manufactured 
in  the  state  and  that  it  was  a  custom  established  among 
shingle  manufacturers  to  have  such  shingles  conform 
to  certain  specifications,  and  that  when  shingles  were 
stamped  and  packed  as  ''Star  A  Star"  such  label  indi- 
cated that  the  shingles  came  up  to  and  fully  met  the 

specifications  required.  In  affirming  a  judgment  for 
damages  and  citing  numerous  authorities  the  court 
concluded : 

"...  We  therefore  approach  the  determination 
of  the  legal  question  involved  herein  with  the  find- 
ing that  the  shingles  were  sold  and  purchased  as 
''Star  A  Star^^  shingles  ...  It  would  not  require  a 
very  vivid  imagination,  under  these  circumsances, 
to  hold  that  they  were  sold  as  "Star  A  Star"  .  .  . 
The  action  is  not  brought  upon  any  theory  that 
the  shingles  were  not  good,  sound,  merchantable 
shingles,  or  that  the  timber  in  them  was  dead, 
rotten,  or  of  any  other  unsound  quality;  but  the 
theory  of  the  case  is  that  the  sale  of  an  article  as 
being  of  a  particular  description  does  imply  a 
contract  that  the  article  sold  is  of  that  description^ 
a  doctrine  that  is  supported  by  abundant  author- 
ity ..  .  and  if  this  condition  be  not  performed, 
the  vendee  is  entitled  to  reject  the  article,  or,  if 
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has  paid  for  it,  to  recover    back    his    money/' 
(Emphasis  added) 

Another  authority  in  point  is  Baker  vs  J,  C,  Wat- 
son  Co.  134  Pac.  (2)  613,  (Ida.)  where  it  was  held  that 
if  the  contract  for  sale  of  peaches  was  for  U.S.  No.  l's» 
the  buyer  was  required  to  accept  only  peaches  of  such 
grade. 

We  also  find  the  following  in  46  Am.  Jur.  Sec.  328 
at  pages  509-510; 

''  .  .  .  It  seems  to  be  generally  held  that  where  an 
article  is  sold  by  a  descriptive  name  or  by  descrip- 
tion, this  is,  if  justifiably  relied  on  by  the  buyer,  a 
warranty  that  the  article  corresponds  with  the 
descriptive  name  or  description.  This  is  held  true, 
especially  in  the  more  modern  cases,  where  the 
sale  is  of  goods  by  a  particular  description  as  to 
quality  or  condition.  A  sale  of  goods  by  a  particu- 
lar desci'iption  of  quality  imports  a  warranty  that 
the  goods  are  or  shall  be  of  that  description,  which 
becomes  a  part  of  the  contract  if  relied  upon  at  the 
time  by  the  purchaser.  This  rule  applies  to  a  sale 
under  a  trade  term  which  by  use  has  become  gen- 
eric. Each  different  quality  of  goods  may  be  re- 
garded as  a  different  kind  of  goods  .  .  .  '' 

Where  specified  goods  are  sold  in  compliance  with 
an  order  describing  the  goods  and  the  seller  furnishes 
them,  he  is  held  to  warrant  that  the  goods  are  of  the 
kind  asked  for.  It  is  a  substantive  part  of  the  contract 
that  the  goods  shall  be  of  the  kind  ordered.  That  is  one 
of  the  terms  of  the  contract  without  the  fulfillment  of 
which  the  contract  cannot  be  performed. 
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Parrish  vs.  Kotthoff,  128  Ore.  529;  274  Pac. 
1108 

Kitterman  vs.  Eagle  Pine  Co.,  122  Ore.  137; 
257  Pac.  815 

APPELLANT  PROMPTLY  NOTIFIED  APPELLEES 

THAT  IT  REFUSED  TO  ACCEPT  THE  SHIPMENT 

WHICH  WAS  IN  VIOLATION   OF  THE   EXPRESS 

WARRANTY 

ARGUMENT 

The  acts  that  constitute  an  acceptance  of  goods  by 
the  buyer  are  defined  in  Section  71-148  Oregon  Com- 
piled Laws  Annotated : 

'The  buyer  is  deemed  to  have  accepted  the  goods 
when  he  intimates  to  the  seller  that  he  has  ac- 
cepted them,  or  when  the  goods  have  been  deliv- 
ered to  him,  and  he  does  any  act  in  relation  to  them 
which  is  inconsistent  to  the  ownership  of  the  sell- 
er, or  when,  after  the  lapse  of  a  reasonable  time, 
he  retains  the  goods  without  intimating  to  the 
seller  that  he  has  rejected  them/' 

When  the  carload  of  doors  reached  North  Carolina, 
and  prior  to  its  inspection,  appellant  was  informed  by 
its  customers  to  whom  it  had  sold  the  doors,  that  they 
were  not  of  the  grade  F-82,  as  warranted  (R-58-59). 
Inspection  thereupon  was  made  by  appellant  and  the 
breach  of  warranty  being  obvious  notice  thereof  was 
promptly  transmitted  to  appellees  through  Meyer.  The 
Court  should  consider  that  appellant  had  already  ex- 
pended nearly  $1,000.00  in  freight  charges  alone.  It  is 
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not  unique  or  unusual  for  any  prudent  business  man, 
before  incurring  an  additional  expense  of  that  pro- 
portion, to  communicate  with  the  seller  to  ascertain 
the  disposition  to  be  made  with  merchandise  palmed 
off  to  it  in  violation  of  the  agreement.  Certainly,  no 
prudent  business  man  would  incur  a  freight  liability 
of  an  additional  $1,000.00  by  returning  the  shipment 
without  first  notifying  the  seller.  The  law  does  not 
require  the  buyer  to  do  a  vain  act.  The  remedy  for 
breach  of  warranty  is  set  forth  in  Section  71-169, 
Oregon  Compiled  Laws  Annotated : 

'*(d)  Rescind  the  contract  to  sell  or  the  sale  and 
refuse  to  receive  the  goods,  or  if  the  goods 
have  already  been  received,  return  them  or 
offer  to  return  them  to  the  seller  and  recover 
the  price  or  any  part  thereof  which  has  been 
paid." 

Appellant  had  already  paid  in  advance  more  than 
$11,000.00  when  it  found  itself  burdened  with  1500 
doors  delivered  to  it  in  violation  of  an  express  war- 
ranty. What  did  it  do  that  was  inconsistent  with  the 
rights  of  appellees?  Appellant  asked  them  for  instruc- 
tions, and  it  was  suggested  it  be  patient,  and  that  an 
investigation  would  be  made  and  something  done. 
What  under  the  circumstances,  was  the  buyer  to  do  in 
the  mean  time,  with  more  than  $14,000.00  including 
freight  and  handling  costs,  invested  in  merchandise  it 
could  not  sell,  in  merchandise  it  did  not  order? 
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"In  the  absence  of  any  provision  in  the  con- 
tract of  sale  governing  time  for  inspection,  the 
buyer  has  a  reasonable  time  for  examination  and 
rejection  and  to  give  notice  thereof." 

46  Am.  Jut,  Sec,  250,  page  431 

"...  Acceptance  of  possession  is  also  to  be  distin- 
guished from  acceptance  of,  or  agreement  to  ac- 
cept, title  of  specific  goods,  so  if  the  buyer  express- 
ly refuses  to  accept  the  title  of  the  goods  tendered, 
his  permitting  the  goods  to  be  placed  on  his  prem- 
ises for  the  mutual  convenience  of  the  parties  can- 
not be  considered  an  acceptance  of  title  ..." 
46  Am.  Jut.  Sec.  251  page  433 

We  contend  that  appellant  did  not  accept  the  ship- 
ment, on  which  it  had  already  paid  the  full  purchase 
price. 

The  conduct  of  the  parties  must  be  considered  in 
the  light  of  reasonable  and  prudent  business  men.  This 
is  not  a  case  where  the  seller  is  awaiting  his  money  for 
merchandise  sold  in  breach  of  warranty.  This  is  a  case 
where  a  buyer,  paid  in  advance,  for  specified  goods, 
and  was  fraudulently  sold  and  delivered  something 
not  ordered  nor  wanted. 

In  Sig  C.  Mayer  &  Co.  vs  Smith,  112  Ore.  559,  230 
Pac.  355,  in  passing  on  a  somewhat  similar  problem, 
we  find  the  following : 

"It  would  be  manifestly  unjust  for  a  seller, 
after  supplying  a  part  of  the  goods  to  be  delivered 
in  installments  as  ordered,  to  change  the  articles 
agreed  to  be  sold,  or  to  depart  from  the  order  and 
deliver  goods  not  answering  the  description  in  the 
original  contract,  and  compel  the  defendant  to  ac- 
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cept  goods  not  ordered  by  him,  because  the  buyer 
had  sold  part  of  the  goods  without  knowing  of  the 
change.  This  would  open  wide  the  door  to  fraud." 
(Emphasis  added) 

And  also  review,  Eaton  vs,  Blackburn,  52  Ore,  300, 
96  Pac.  870;  97  Pac.  539,  20  L.RA.  (NS)  53. 

Conduct  which  was  held  not  to  be  an  acceptance,  in 
view  of  the  circumstances,  was  passed  upon  in  Con- 
tinental Lumber  Co.  vs.  Miller  (Tex.  Civ.  App.)  161 
S,W.  927.  That  was  an  action  for  the  price  of  lumber 
tendered  to  the  purchaser  and  rejected  by  him.  Fol- 
lowing the  rejection,  the  parties  negotiated  for  a  set- 
tlement. During  the  course  of  the  negotiations,  and 
under  the  mistaken  impression,  that  the  matter  had 
been  settled,  the  purchaser  used  a  small  quantity  of 
the  lumber.  The  Court  held,  that  this  was  not  necessar- 
ily an  acceptance. 

Another  pertinent  authority,  and  on  fours  with  the 
case  at  bar,  is  James  H.  Smith  Co.  vs.  Screw  Mach. 
Prod.  Co.  (R.I.)  133  Atl.  440.  That  was  an  action  by 
the  seller  for  the  price  of  certain  spindle  heads  to  have 
been  manufactured  by  the  seller  pursuant  to  a  sample 
furnished  by  the  purchaser.  When  the  spindles  arrived, 
the  purchaser  notified  the  seller  that  they  were  not  in 
accordance  with  the  sample,  and  rejected  them.  How- 
ever, pending  negotiations  between  the  seller  and  the 
purchaser,  the  purchaser  sent  some  of  the  spindle 
heads  to   his   customer   in    an   effort    to    determine 
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whether  they  were  usable  although  not  in  conformity 
with  the  sample.  The  Court  held,  that  this  was  not  such 
an  act  of  dominion  over  the  merchandise  as  to  be  in- 
consistent with  the  ownership  of  the  seller,  and  there- 
fore, was  not  an  acceptance.  ■ 

Now  in  the  case  at  bar,  the  doors  did  not  in  any 
manner  conform  to  the  description  F-82.  This  is  the 
description  of  a  standard  door  readily  salable  in  any 
market.  The  doors  shipped  to  it  were  substandard  and 
no  user  of  these  doors  could  be  found  in  North  Caro- 
lina. 

The  authorities  are  legion  which  hold,  that  where 
the  purchaser  retains  or  exercises  dominion  over  the 
merchandise  while  giving  the  seller  an  opportunity  to 
make  the  goods  conform  to  the  order  or  contract,  will 
not  he  held  thereby  to  have  accepted  the  goods.  Some 
of  these  authorities  are  collected  in  55  C.  J.  Section 
493,  page  501,  and  read :  I 

^'But  the  circumstances  surrounding  the  buyer's 
subsequent  use  of  or  other  acts  in  relation  to  the 
goods  may  be  such  as  to  prevent  the  same  from 
constituting  an  acceptance.'' 

To  the  same  effect  is  Williston  on  Sales,  Revised 
Ed.  Vol.  3,  page  11,  Section  474  and  also  page  35: 

'^Retention  which  might  otherwise  indicate  an 
acceptance  may  be  explained  not  only  as  stated 
above.,  but  by  proof  that  the  seller  had  requested 
the  retention  with  promises  of  correction  of  de- 
fects or  similar  assurances^ 
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Of  course,  in  the  case  at  bar,  appellees  indicated  by 
their  conduct  they  did  not  want  the  ''lemons''  back  on 
their  hands !  Whatever  appellant  may  have  done  when 
it  found  itself  with  1500  unsalable  doors,  for  which 
it  already  paid,  was  done  with  appellees  acquiescence, 
and  not  inconsistent  with  the  sale. 

Baker  vs  J.  C.  Watson  Co,  supra,  while  involving 
perishable  products,  is  apposite  to  the  case  at  bar.  In 
that  case  the  evidence  disclosed  that  the  buyer  pur- 
chased U.S.  No.  1  peaches;  that  the  peaches  shipped 
to  it  did  not  have  that  quality.  The  contract  of  pur- 
chase required  the  five  carloads  of  peaches  to  be  deliv- 
ered to  the  buyer  at  Laramie,  Wyoming.  In  transit  the 
cars  were  diverted  by  the  purchaser  from  Laramie  to 
Chicago.  Upon  arrival  there,  the  purchaser  found  that 
the  shipment  did  not  conform  to  the  grade  of  peaches 
purchased  by  it,  and  rescinded  the  contract*  notified 
the  seller  thereof,  and  asked  for  instruction  as  to  the 
disposition  of  the  peaches.  The  seller  refused  to  accept 
rescission  and  disclaimed  further  responsibility. 
Whereupon  the  buyer  sold  the  peaches  to  the  account  of 
the  seller,  and,  after  deducting  expenses  and  freight 
sent  the  proceeds  to  the  seller  who  refused  acceptance. 
The  seller  recovered  the  full  purchase  price.  In  revers- 
ing the  case  and  passing  on  the  various  questions 
raised,  including  whether  there  had  been  an  acceptance 
by  the  buyer,  or  acts  inconsistent  with  a  rescision,  the 
court  stated : 
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**It  is  urged  appellant  is  liable  for  the  full  pur- 
chase price  on  the  ground  that  there  had  been  such 
acceptance  under  section  62-308  I.C.A.,  as  to  pre- 
vent its  being  entitled  to  the  defense  of  breach  of 
warranty  and  recission  therefor,  because  the 
peaches  were  sold  by  appellants  through  LaMan- 
tia  Brothers,  and  that  such  resale  was  conduct 
inconsistent  with  rescission.  Such  contention  over- 
looks section  62-507  I.C.A.  Appellant  having  made 
its  election  of  remedies  under  62-507,  (1)  (d)  (2) 
I.C.A.  subdivision  5  of  that  section  defines  its 
rights  and  liabilities  as  the  buyer  thus : 

62-507.  Remedies  for  breach  of  warranty — 
1.  Where  there  is  a  breach  of  warranty  by  the  sell- 
er, the  buyer  may,  at  his  election :  *  *  * 

(d)  Rescind  the  contract  to  sell  or  the  sale  and 
refuse  to  receive  the  goods,  or  if  the  goods  have 
already  been  received  return  them  or  offer  to  re- 
turn them  to  the  seller  and  recover  the  price  of  any 
part  thereof  which  has  been  paid. 

(2)  When  the  buyer  has  claimed  and  been 
granted  a  remedy  in  any  one  of  these  ways,  no 
other  remedy  can  thereafter  be  granted.  *  *  * 

(5)  Where  the  buyer  is  entitled  to  rescind  the 
sale  and  elects  to  do  so,  if  the  seller  refuses  to  ac- 
cept the  offer  of  the  buyer  to  return  the  goods,  the 
buyer  shall  thereafter  be  deemed  to  hold  the  goods 
as  bailee  for  the  seller,  but  subject  to  a  lien  to  se- 
cure the  repayment  of  any  portion  of  the  price 
which  has  been  paid,  and  with  the  remedies  for 
the  enforcement  of  such  lien  allowed  to  an  unpaid 
seller  by  section  62-402.'' 


NOTE — In  Oregon  similar  provisions  of  the  Uniform 
Sales  Act  are  in  effect.  Section  71-169  0.  C. 
L.  A.  (d)  (2)  (5).  Also  Section  71-170  0.  C. 
L.  A. 
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We  particularly  call  to  the  court's  attention  the 
special  concurring  opinion  of  Justice  Ailshie,  wherein 
he  remarked : 

^There  are  two  kinds  of  acceptance, — ^'  said  Jus- 
tice Lamar,  in  Delaware,  L.  &  W.  R.  Co.  v.  United 
States,  231  U.S.  363,  34  S.  Ct.  65,  67,  58  L.  Ed. 
269,  273 — ''one  of  quality  and  the  other  of  title. 
They  are  not  necessarily  contemporaneous.  There 
may  be  an  acceptance  of  quality  before  delivery, 
as  where  goods  are  selected  by  the  purchaser,  deliv- 
ery and  transfer  of  title  being  postponed  until  a 
later  time.  Or,  there  may  be  an  acceptance  of  title 
without  an  acceptance  of  quality ;  so  that  in  many 
cases,  after  the  title  has  passed,  the  purchaser  may 
recover  damages  if  the  goods,  upon  inspection* 
prove  to  be  of  a  quality  inferior  to  that  ordered. '' 
''Where  an  article  is  purchased  and,  after  its 
receipt,  is  found  defective  by  the  vendee  or  not  of 
the  standard,  grade,  quality  or  kind  ordered,  it 
is  sometimes  easy  and  convenient  to  return  it  with- 
out loss  or  depreciation  and  at  slight  cost  of  re- 
delivery; but  in  many  cases  of  long  distance,  ship- 
ment is  too  expensive  to  return  the  property  to 
the  vendor  at  the  place  from  ivhich  shipped,  and, 
due  to  lack  of  agent  or  acquaintance  at  place  to 
which  the  consisfnment  has  been  shipped,  it  is 
wholly  impracticable  for  the  vendor  to  take  posses- 
sion and  dispose  of  the  property  at  the  distant 
point  to  which  it  has  been  diverted.  The  laio  there- 
fore requires  the  ptir  chaser  to  take  char  a  e  of  the 
provertv  and,  disvose  of  it  as  the  vendor^s  agent, 
to  the  best  practical  advantage^  in  case  the  vendor 
refuses  to  accevt  the  return  of  goods J^ 
(Emphasis  added) 

Appellant  gave  immediate  notice  that  the  shipment 
failed  to  conform  to  the  order.  Appellees  do  not  claim 
that  it  does  conform.  Therefore,  the  shipment  being 
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in  violation  of  the  terms  of  the  contract,  no  sale  actual- 
ly was  consummated  and  appellant  is  entitled  to  the 
return  of  its  money.  This  rule  of  law  is  found  in  46 
Am.  Jur.  Sec,  254,  at  page  437 : 

*' . . .  If  the  buyer  promptly  notifies  the  seller  that 
the  goods  do  not  conform  to  the  requirements  of 
the  contract,  his  failure  to  make  a  manual  return 
does  not  necessarily  constitute  an  acceptance;  in 
such  a  case,  the  general  rule  that  to  rescind  a  sale 
for  fraud,  defect  in  quality,  or  the  like  there  must 
be  an  actual  return  or  tender  does  not  apply,  since 
the  exercise  of  the  right  to  reject  is  not  the  rescis- 
sion of  the  sale^  but  prevents  the  consummation  of 
a  sale  in  the  first  instance  .  .  .  '' 

Another  authority  apposite  to  the  case  at  bar  is 
Kitterman  vs  Eagle  Pine  Co.  122  Ore.  137,  257  Pac. 
815.  This  was  an  action  to  recover  the  balance  due  on 
the  purchase  price  of  20  carloads  of  lumber  sold  to 
defendant.  In  defense  thereto  the  answer  alleged 
breach  of  warranty  as  to  quality.  Plaintiffs  were  the 
manufacturers  and  agreed  with  defendant  a  whole- 
saler to  deliver  f.o.b.  Grants  Pass,  Oregon  to  sell  and 
deliver  ^^bright  lumber"  only.  Plaintiffs  shipped  dry 
pine  lumber.  The  principle  question  before  the  court 
related  to  acceptance.  Justice  Belt,  in  reviewing  many 
of  the  problems  presented  in  the  case,  said : 

*'The  lumber  mentioned  in  the  contract  of  sale 
was  specifically  described  and  the  minimum  prices 
therein  quoted  were  on  ''bright  lumber  only".  It 
is  clear  that  a  warranty  existed  that  the  lumber 
shipped  would  comply  with  the  description  and 
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specifications  of  the  contract  of  sale,  and  was  of  a 
merchantable  quality  . . . 

''The  right  of  inspection  is  to  enable  the  buyer 
to  ascertain  whether  the  goods  delivered  conform 
to  the  contract  of  sale.  Where  and  when  this  right 
is  to  be  exercised  depends  on  the  nature  of  the 
contract,  the  character  of  the  goods,  the  manner  in 
which  they  are  shipped,  and  any  other  fact  or  cir- 
cumstances  tending  to  show  what  was  within  the 
contemplation  of  the  parties,  as  expressed  in  their 
contract,  or  by  their  conduct  in  reference  thereto. 
The  law  applicable  to  such  right  is  in  keeping  with 
reason  and  common  sense.  ...  It  is  the  purpose  of 
the  law  to  give  the  buyer  a  reasonable  opportunity 
to  examine  the  goods  delivered  before  there  is  a 
completed  sale.  .  .  . 

*'It  is  true  that  the  title  to  the  lumber  passed  to 
the  defendant  when  it  was  delivered  at  Grants 
Pass,  but  it  was  a  conditional  title,  subject  to  be 
defeated  by  failure  of  the  seller  to  deliver  the  kind 
and  quality  of  lumber  agreed  to  be  sold.  .  .  . 

''That  warranty  of  the  quality  of  goods  sur- 
vives the  acceptance  of  the  goods  by  the  pur- 
chaser. .  .  .  '' 
(Emphasis  added) 

In  the  case  at  bar,  appellant  had  no  inspection  prior 
to  shipment.  It  diverted  and  sold  the  doors  before  their 
arrival  and  it  was  not  until  its  customers  complained 
that  it  learned  of  the  breach  of  warranty.  The  fact  that 
a  claim  to  the  railroad  was  made  for  damages  for  29 
doors  is  not  significant  to  support  appellees  contention 
that  that  amounted  to  an  acceptance.  The  testimony  is 
the  following:  (R-64-65). 

A.  Oh,  yes,  they  were  sold  while  the  car  was  en 
route.  All  of  these  had  been.  And  the  remain- 
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der,  twenty-nine  I  think,  were  damaged  on 
arrival  of  the  car  which  were,  of  course,  left 
with  the  railroad.  They  were  left  with  rail- 
road for  subsequent  handling. 
*     *     * 

Q.  In  whose  behalf  did  you  file  the  claim  against 
the  railroad  company? 

A.  We  assumed  we  were  filing  it  in  behalf  of  the 
shipper  of  the  doors,  since  the  doors,  not  being 
what  we  had  ordered,  were  not  our  doors.  We 
did  it  purely  to  protect  his  interest  on  the 
shipment.  It  was  the  only  thing  that  could  be 
done  with  them  .  .  .  '^ 

THE  TENDER  BY  APPELLEES  OF  A  CHECK  IN 

THE   AMOUNT,  OF   $615.00  IS   NOT   AN  ACCORD 

AND  SATISFACTION 

ARGUMENT 

Appellees*  subsequent  to  being  notified  by  appel- 
lant that  the  shipment  violated  the  terms  of  the  agree- 
ment and  was  not  merchantable,  commenced  a  course 
of  conduct  directed  toward  the  manufacturer  for  a 
settlement.  The  evidence  indicates  that  the  manufac- 
turer was  in  straightened  circumstances.  (R-212) 
Notwithstanding,  appellees  represented  to  appellant 
that  they  had  obtained  $315.00,  from  their  seller  and 
offered  to  add  to  that  sum  their  alleged  commission  of 
$300.00,  and  mailed  to  appellant  a  check  for  $615.00. 
The  truth  of  the  matter  is,  that  appellees  realized  more 
than  a  $1,000.00  profit  on  the  transaction.  (R-182). 
Appellant  returned  the  check  of  $615.00,  (R-221)  and 


Whitehouse  and  Interstate  Lumber  SaleSy  Inc.    37 

informed  appellees  that  a  visit  would  be  made  to  the 
West  Coast  in  an  effort  to  settle  the  claim. 

''An  accord  and  satisfaction  is  the  result  of  an 
agreement  between  the  parties.  This  agreement 
must  have  all  the  essentials  of  a  valid  contract, — 
that  is,  must  be  made  between  competent  parties 
and  upon  a  sufficient  consideration  . . .  Unless  this 
agreement  exists  between  the  parties,  there  is  no 
accord  and  satisfaction  .  .  .  '' 

1  Am.  Jur.  Sec.  19,  page  221 

There  is  not  one  word  of  testimony  or  evidence  that 
appellant  agreed  to  accept  $615.00  in  settlement  of  an 
approximated  $14,000.00  valid  and  just  obligation. 
Here  is  a  plain  case  of  fraud,  admitted  by  appellees! 
(R-216)  It  shocks  our  sense  of  conscience  to  believe 
for  one  moment  that  it  can  justly  be  concluded  that 
the  unilateral  action  of  appellees  in  sending  their  check 
for  $615.00  amounted  to  a  mutual  agreement  of  accord 
and  satisfaction!  The  check  was  not  accepted  nor 
cashed.  It  was  returned  to  appellees. 

The  law  is  well  established  that  the  mere  receipt 
by  a  creditor  of  a  check  is  not  an  acceptance  where 
prompt  notice  is  given  and  the  check  is  not  cashed. 

.  .  .  ''However,  the  mere  receipt  and  retention  by  a 
creditor  of  a  check  for  part  of  his  claim  is  not  an 
acceptance  of  a  condition  that  the  check  was  to  be 
in  full  satisfaction,  where  the  creditor  gave 
prompt  notice  of  his  refusal  to  accept  the  condition 
and  did  not  cash  the  check  or  make  any  affirma- 
tive use  of  it  .  .  .^^ 
1  Am.  Jur.  Sec.  29,  page  230 
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It  should  be  borne  in  mind,  that  appellees  claim, 
that  it  was  part  of  the  alleged  agreement  of  accord  and 
satisfaction,  that  Meyer  was  to  mail  her  check  for 
$300.00.  (R-106-R-212)  Exh.  4.  There  is  no  evidence 
that  such  a  check  was  ever  mailed.  On  that  point  alone, 
the  alleged  agreement  of  accord  and  satisfaction  fails 
of  proof.  For  example,  if  a  debtor  claims  as  an  accord 
and  satisfaction,  that  he  would  pay  a  certain  sum  and 
also  give  another  consideration,  the  failure  to  fulfill 
such  an  agreement  prevents  a  satisfaction  of  the 
accord. 

"The  rule  is  universally  recognized  that  except 
where  the  new  agreement  is  itself  accepted  as  a 
satisfaction,  the  failure  to  make  a  payment  or 
otherwise  perform  an  act  required  by  a  new  agree- 
ment entered  into  in  satisfaction  of  a  debt  or 
claim  leaves  such  an  agreement  a  mere  executory 
accord,  without  satisfaction,  and  as  such,  it  con- 
stitutes no  bar  to  the  enforcement  of  the  original 
claim  or  debt.  In  other  words,  in  order  that  a  de- 
mand or  cause  of  action  may  be  barred  by  an  ac- 
cord, the  general  rule  is  that  the  accord  must  be 
executed.  Why  the  payment  is  not  actually  made 
or  the  accord  execute  is  apparently  immaterial. 
The  promise  is  to  satisfy,  and  until  the  promise  is 
fulfilled,  the  agreement  is  not  binding,  and  since 
it  is  not  a  bar  to  an  action  on  the  original  debt,  it 
follows  that  is  of  no  consequence  as  a  bar  to  the 
original  claim.  ..." 

1  Am.  Jur.  Sec.  65,  pages  251-252 

We,  therefore,  respectfully  submit,  that  appellees 
have  wholly  failed  to  establish  an  accord  and  satis- 
faction. 
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CONCLUSION 

A  careful  review  of  the  evidence  conclusively  es- 
tablishes that  appellees,  as  vendors,  sold  to  appellant, 
as  vendee  and  the  principal,  a  carload  of  doors  war- 
ranted to  be  of  a  specific  grade  and  quality  known  as 
F-82.  Appellees  admit  that  appellant  was  defrauded 
in  relation  to  the  warranty.  The  violation  by  appel- 
lees of  the  provisions  of  the  Uniform  Sales  Act  being 
overwhelming,  the  judgment  of  the  lower  court  should 
be  reversed  and  a  judgment  rendered  in  favor  of  appel- 
lant for  its  damages. 

Respectfully  submitted, 

LEO  LEVENSON 

W.  J.  PRENDERGAST  JR., 

Attorneys  for  Appellant. 
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APPELLEES'  STATEMENT  OF  THE  CASE 

At  the  time  of  the  transaction  in  controversy  the 
appellee  Whitehouse  was  the  successor  in  interest  to 
Austin  Dodds  Lumber  Co.,  and  was  engaged  in  the  busi- 
ness of  buying  and  selling  lumber  and  lumber  products 
as  a  wholesaler  or  wholesale  lumber  dealer.  The  Ap- 
pellee had  his  principal  place  of  business  in  Eugene, 
Oregon.  F.  M.  J^ytle  was  employed  by  the  Appellee  as 
a  lumber  Under.  F.  M.  Lytle's  office  was  in  Portland, 
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Oregon.  (R-133,  134,  139).  (These  facts  are  admitted). 
At  the  same  time  Ruth  Meyer,  not  a  part}^  to  this 
proceeding,  also  was  engaged  in  the  business  of  buying 
and  selling  lumber  and  lumber  products  as  a  wholesaler 
or  wholesale  lumber  dealer.  Her  office  was  in  Portland, 
Oregon.  (The  Appellant  denies  that  Ruth  Meyer  was 
a  wholesale  lumber  dealer.) 

The  carload  of  doors  involved  in  the  controvers}^ 
was  ordered  and  obtained  in  the  following  manner :  On 
January  10,  1948,  F.  M.  Lytle  received  a  telephone  call 
from  Ruth  Meyer  asking  for  doors  (R-136).  Mr.  Lytle 
indicated  he  had  or  could  obtain  a  carload  of  doors.  On 
the  same  day  Ruth  Meyer  called  back  and  ordered  the 
doors  (R-137,  144) ;  Ruth  Meyer  confirmed  her  order 
by  a  letter  received  by  Mr.  Lytle  on  January  11,  1948 
(R-137).  The  telephone  order  was  relayed  by  phone  to 
the  Eugene  office  of  the  appellee  Whitehouse  who,  in 
turn,  sent  an  order,  by  wire,  to  Grant  Manufacturing 
Co.,  Del  Paso  Heights,  California  (R-164).  On  Janu- 
ary 12,  1948,  the  carload  of  doors  was  enroute  to  the 
destination  in  North  Carolina  requested  by  Ruth  Meyer 
as  evidenced  by  the  Grant  Manufacturing  Co.  invoice  J 
to  Austin  Dodds  (Exhibit  Q,  R-165,  46).  (None  of  these 
facts  apx)ear  to  be  disputed).  I 

Payment  for  the  doors  was  made  as  follows:    The 
California  manufacturer  drew  a  sight  draft  on  Austin 
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Dodds  Lumber  Co.,  with  invoice  and  order  bill  of  lading 
attached,  and  sent  it  to  The  First  National  Bank  of  Eu- 
gene, Oregon  (Exhibit  R,  1M65,  175,  176,  179).  The 
draft  was  paid  by  appellee  Whitehouse  on  January  15, 
1948  (IM79).  The  Appellee  then  drew  a  draft  on  Ruth 
Meyer,  Bank  of  California,  Portland,  Oregon,  and  at- 
tached to  it  a  bill  of  lading  from  the  Appellee  and  the 
endorsed  order  l)ill  of  lading  from  the  California  manu- 
facturer. The  draft  with  the  attached  bills  of  lading 
was  then  deposited  in  The  First  National  Bank  of  Eu- 
gene, Oregon,  for  collection.  (R-174,  175)  The  Eugene 
l)ank  gave  credit  to  the  Appellee  for  this  draft  on  Janu- 
ary 19, 1948  (R-181).  Ruth  Meyer  then  attached  the  or- 
der bill  of  lading  to  her  own  invoice  to  the  Appellant 
(R-54).  Ruth  Meyer  was  paid  by  the  Appellant.  (None 
of  these  facts  appear  to  be  disputed). 

One  of  the  questions  presented  to  the  trial  court  by 
the  pre-trial  order  and  the  evidence  was  whether  any 
contractual  relationship  ever  existed  between  the  Ap- 
pellant and  the  Appellees  which  Avould  give  the  Appel- 
lant a  cause  of  action  against,  or  a  right  to  sue,  the  Ap- 
pellees. 

The  trial  court  found  that  Ruth  Meyer  was  a  whole- 
sale lumber  dealer  and  that  Ruth  Meyer  purchased  the 
doors  in  coJitroversy  in  her  capacity  as  an  independent 
wholesale  lumber  dealer,  and  not  as  an  agent  for  the 
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Appellant  (Finding  of  Fact  No.  VII.  R-14).  From 
these  findings  the  trial  court  concluded  that  the  trans- 
action between  appellee  Whitehouse  and  Ruth  Meyer 
was  a  separate  independent  transaction  complete  in  it- 
self, and  that  no  contractual  relationship  of  seller  and 
buyer,  or  other  contractual  relationship,  existed  at  any 
time  between  the  Appellant  and  either  of  the  Appellees 
with  reference  to  the  doors  in  controversy  (R-15). 


QUESTION  INVOLVED  ON  APPEAL 

Is  there  any  substantial  evidence  to  support  the 
Findings  of  Fact  made  by  the  trial  court,  particularly 
Finding  of  Fact  No.  VII  (R-14)  ^ 


ARGUMENT 

I 

FINDINGS  OF  FACT  BY  A  TRIAL  COURT  IN  AN 
ACTION  WHICH  WOULD  BE  CONSIDERED  AN  AC- 
TION AT  LAW  UNDER  THE  COMMON  LAW  WILL 
NOT  BE  SET  ASIDE  BY  AN  APPELLATE  COURT 
IF  THERE  IS  ANY  SUBSTANTIAL  EVIDENCE  TO 
SUPPORT  THE  FINDINGS. 

This  controversy  was  an  action  tried  upon  the  facts 

by  the  court  without  a  jury.  Eule  52  (a)  of  the  Federal 

Rules  of  Civil  Procedure^  28  U.S.C.A.,  following  Sec- 
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tioii  723c  applies.  This  rule  states,  in  part,  ^^  Findings 
of  Fact  shall  not  be  set  aside  unless  clearly  erroneous, 
and  due  regard  shall  be  given  to  the  opportunity  of  the 
trial  court  to  judge  the  credibility  of  the  witnesses/' 

The  Appellant's  brief  appears  to  be  based  upon  the 
assumption  that  the  Appellate  Court  under  liule  52(a) 
Avill  view  this  appeal,  in  an  action  for  damages,  in  the 
same  manner  that  it  views  cases  in  equity  and  in  ad- 
miralty. A  similar  contention  was  rejected  in  Western 
Union  Telegraph  Co.  v.  Bromhercj  (CCA.  9th,  1944) 
14:3  F.  (2d)  288,  290  by  the  following  language: 

'^The  main  contention  made  by  appellant  is  that 
Rule  52(a)  of  the  Federal  liules  of  Civil  Proce- 
dure, 28  U.S.CA.  following  section  723c,  requires 
this  court  to  view  this  appeal  in  the  same  manner 
that  it  views  cases  in  equity  and  in  admiralty.  .  .  . 
'' The  rule  does  not  disturb  the  long  fol- 
lowed principle  that  the  judge  or  jury  which  has 
seen  and  heard  the  witnesses  is  l)etter  qualified  to 
weigh  their  testimony  than  is  a  reviewing  tribunal 
and  that  findings  of  fact  of  the  trial  body  will  not 
be  set  aside  unless  clearly  erroneous.  Appellate 
Courts  are,  however,  free  to  draw  inferences  and 
conclusions  from  findings  of  fact.  See  Kuhn  v. 
Princess  Lida  of  Turn  &  Taxis  3  Cir.  1941,  119  F 
(2d)  704,705,706." 

In  Kuhny.  Princess  Lida  of  Tliurn  &  Taxis  (CCA. 

3rd,  1941)   119  F.   (2d)   704,  705,  cited  in  the  above 

decision  by  the  Ninth  Circuit,  the   Court  stated,  on 

page  705 : 

'' The  reason  for  tlic  rule  rests  in  a  large 

part  upon  the  fact  that  the  tj*ial  judge  who  hears 
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the  Avitiiesses  testify  and  observes  their  demeanor 
upon  the  stand  is  better  qualified  to  appraise  the 
credibility  of  their  testimony  and  to  resolve  the 
conflicts  therein.  So  long,  therefore,  as  a  finding  of 
fact  is  supported  by  evidence  and  is  not  clearly  er- 
roneous, it  is  to  be  accepted  on  appeal  as  verity/' 

Under  Kule  52(a)  the  Appellate  Court  does  not  at- 
tempt to  pass  upon  the  evidence  de  novo,  to  weigh  the 
evidence,  or  to  settle  conflicts  therein,  or  to  consider 
the  credibility  of  witnesses : 

*^  We  do  not  understand  that  the  forego hig  rule  has 
enlarged  the  discretion  of  this  Court  in  passing 
upon  the  probative  force  of  evidence.  Our  function 
is  to  review  the  finding  of  the  lower  court  and  not 
to  pass  upon  the  evidence  de  novo.  We  cannot  say 
that  a  finding  of  the  fact  of  prior  use  is  '^clearly  er- 
roneous" merely  because  we  might  have  enter- 
tained some  doubt  about  the  quantum  of  evidence. 
We  must  attach  to  the  testimony  of  the  witnesses 
the  full  weight  and  quality  of  credibility  which  the 
trial  court  gave  it." 

Webb  V.  Frisch  (CCA.  7th,  1940)   .... 
Ill  F.  (2d)  887 

^^In  the  application  of  Federal  Rule  52  it  is  the 
following  principle  that  guides  this  Court :  the  re- 
viewing court  does  not  review  the  evidence  as  an 
original  fact  finding  tribunal ;  it  does  not  attempt 
to  settle  conflicts  in  evidence  or  to  determine  ques- 
tions of  credibility Whether  special  find- 
ings are  supported  by  the  evidence  or  whether  they 
give  the  requisite  support  to  conclusions  rendered 
thereon,  are  questions  open  to  consideration  here," 

Campana  Corporation  v.  Harrison 
(CCA.  7th,  1940)  114  F.  (2d)  400,  405) 
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'^Tlie  question  for  decision  in  this  case  is  whether 
there  is  sufficient  basis  in  the  evidence  for  the 
court's  findings  of  fact.  In  deciding  that  question 
we  are  reciuired  to  talvc  that  view  of  the  evidence 
which  is  most  favorable  to  the  appellees." 

^' The  findings  of  fact  of  the  trial  judge 

are  not  clearly  erroneous  unless  unsupported  by 
substantial  evidence,  or  clearly  against  the  weight 
of  the  evidence,  or  induced  by  an  erroneous  view 
of  the  law.  'This  Court,  upon  review,  will  not  re- 
try issues  of  fact  or  substitute  its  judgment  with 
respect  to  such  issues  for  that  of  the  trial  court. 
*  *  *  The  power  of  a  trial  court  to  decide  doubt- 
ful issues  of  fact  is  not  limited  to  deciding  them 
correctlv.'  Cleo  Svrup  Corporaticm  v.  Coca  Cola 
Co.,  8  Cir.,  139  F.'(2d)  416,  417,  and  cases  cited." 

Smith  V.  Porter  (CCA.  8th,  1944) 
143  F.  (2d)  293,  294,  295 

^' We  have  to  determine  only  whether  the 

finding  of  the  trial  court  is  clearly  erroneous.  The 
finding  is  not  clearly  erroneous  if  there  is  substan- 
tial evidence  to  support  it.  AVe  consider  onh^  the 
evidence  that  supports  the  court's  finding.  We  do 
not  weigh  the  evidence  or  resolve  any  conflicts 
therein,  or  consider  here  the  credibility  of  the  wit- 
nesses." 

Fox  River  Paper  Corporation 

v.  United  States  (CCA.  7th,  1948) 

165  F.  (2d)  639,  640 

The  al)()ve  (iuoted  decisions  were  in  cases  which 
would  be  classed  as  law  actions  at  connnon  law.  These 
cases  and  luunerous  others  have  established  the  rule 
that  findings  of  fact  made  by  a  trial  court  on  waiver  of 
a  jur}'  in  an  action  which  under  the  c^jnmion  law  would 


8  P.  M.  Barger  Lumber  Co,  vs. 

be  considered  to  be  a  law  action  will  not  be  considered 
clearly  erroneous  if  there  is  any  substantial  evidence 
to  support  the  findings. 

The  only  case  which  counsel  for  the  Appellees  have 
found  involving  a  finding  of  fact  by  the  court  on  the 
existence  of  an  agency  relationship  was  a  case  in  equity 
entitled  Blum  v.  William  Goldman  Theatres,  Inc. 
(CCA.  3d,  1947)  164  P.  (2d)  192.  This  was  an  action 
to  compel  conveyance  of  property  and  it  is  interesting 
and  pertinent  to  the  present  appeal  to  notice  the  atti- 
tude of  the  appellate  Court  toward  a  finding  of  fact  by 
the  trial  court  in  an  equity  case.  On  page  196  of  the  re- 
ported decision  the  following  language  appears : 

^^Considerable  attention  was  devoted  at  the  trial 
to  the  question  whether  Friedmann  was  Blum's 
agent.  After  careful  consideration,  the  trial  court 
found  as  a  fact  that  Friedmann  was  not.  It  is  not 
for  us  to  decide  whether  we  would  reach  the  same 
conclusion  had  we  been  the  original  triers  of  fact. 

There  being  sufficient  evidence  to  support 

that  finding  of  fact,  we  are  not  disposed  to  weigh 
the  testimony  anew. '' 

II 

THE  FINDINGS  OF  FACT  MADE  BY  THE  TRIAL 
COURT  ARE  SUPPORTED  BY  SUBSTANTIAL  EVI- 
DENCE. 

The  record  discloses  the  existence  of  substantial 
evidence  to  support  the  findings  of  the  trial  court  that 
the  doors  in  controversy  were  purchased  from  the  ap- 
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pel  lee  Wliitehouse  by  Kutli  Meyer  in  her  capacity  as 
an  independent  wholesale  lumber  dealer,  and  not  as  an 
agent  for  the  Appellant,  and  that  no  contractual  rela- 
tionship existed  at  any  time  between  the  Appellant  and 
either  of  the  Appellees. 

By  the  customs  and  usages  of  the  lumber  business 
in  the  Northwest  trade  area  a  wholesaler  is  not  an  agent, 
but  he  is  one  who  buys  and  sells  and  iiivoices  for  him- 
self, for  his  own  account  (R-116,  IH,  152,  154).  Under 
the  same  customs  and  usages  a  commission  man  is  one 
who  acts  as  an  agent  for  the  producer  or  the  customer 
(R-152)  ;  a  conunission  man  or  agent  does  not  invoice, 
and  when  a  sale  is  made  through  a  commission  man  or 
agent  the  customer  in  invoiced  directly  by  the  seller 
(R-152,  118)  ;  ordinarily,  when  dealing  with  a  commis- 
sion man,  the  customer  pays  the  shipper  directly 
(R-153)  ;  and  the  commission  man  receives  his  commis- 
sion from  the  person  for  whom  he  acts  as  agent  (R-118, 
152,153). 

Ruth  Meyer  was  described  as  a  wholesale  lumber 
dealer  on  her  stationery  and  ])urcliase  orders  (R-137). 
She  was  listed  as  a  wholesaler  in  the  Lumberman's  Red 
Book,  a  credit  service  publication  for  the  lumber  in- 
dustry (R-191).  Ruth  Meyer  was  known  to  the  appellee 
AVhitehouse  to  be  a  wholesaler  or  wholesale  lumber 
dealer  and  he  dealt  with  her  as  a  wholesaler  (R-168, 
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181,  191).  Other  persons  in  the  kimber  busmess  dealt 
with  and  sold  to  Ruth  Meyer  on  an  independent  com- 
pleted transaction  basis  (R-123).  The  doors  in  contro- 
versy were  sold  to  Ruth  Meyer  (R-180,  209)  ;  Ruth 
Meyer  Avas  invoiced  directly  (R-54,  209) ;  Ruth  Meyer 
paid  for  the  doors  and  received  title  to  the  doors  (R- 
181)  ;  and  Ruth  Meyer  invoiced  the  Appellant  (R-54). 


I 


\ 


I 


A  copy  of  the  written  purchase  order,  dated  Janu- 
ary 12,  1948,  from  Ruth  Meyer  to  appellee  Whitehouse 
(Exhibit  3,  R-52,  48,  145)  has  the  Avord  ^^ Agent''  type- 
written upon  it  (R-50).  Before  tiiis  order  could  have 
been  received  by  appellee  Whitehouse  the  carload  of 
doors  had  been  purchased  under  an  agreement  that 
they  were  sold  to  Ruth  Meyer  and  the}^  wei'e  on  their 
way  to  their  destination  (R-46,  49,  Exhibit  6,  R-165). 
In  prior  purchase  orders  sent  to  appellee  Whitehouse  | 
Ruth  Meyer  had  never  used  the  word  ' '  Agent ' '  (R-123) 
and  it  was  not  used  in  subsequeilt  orders  (R-138).  Mr. 
Brackensick  testified  that  he  had  never  seen  the  word 
^^ Agent"  on  any  purchase  orders  from  Ruth  Meyer 
(R-123). 

The  Appellant's  own  testimony  is  inconsistent  with 
its  contention  that  Ruth  Meyer  was  acting  as  an  agent 
and  not  as  an  independent  wholesale  lumber  dealer. 
Cecil  Barger,  the  manager  of  Barger  Millwork  Com- 
pany and  an  officer  of  the  appellant  corj)oration  was 
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the  only  witness  for  the  Appellant.  Mr.  Barger  indi- 
cated that  he  considered  persons  in  Ruth  Meyer's  situ- 
ation to  be  middlemen,  making  a  profit  through  an  in- 
termediate markup  (R-80,  82).  A  middleman  with  a 
markup  profit  is  inconsistent  with  and  not  found  with- 
in a  principal  and  agent  relationship.  Through  Mr.  Bar- 
ger's  testimony  it  was  revealed  that  the  Appellant  had 
no  knowledge  of  the  price  Ruth  Meyer  was  paying  for 
the  doors,  it  was  interested  only  in  the  price  at  which 
she  would  sell  (R-83)  ;  the  amount  of  Ruth  Meyer's 
commissi(jn  or  profit  was  not  considered  to  have  any 
direct  effect  on  the  appellant  (R-84)  ;  it  would  have 
made  no  difference  to  the  Appellant  if  Ruth  Meyer  sold 
the  particular  carload  of  doors  she  was  talking  about 
to  someone  else  so  long  as  the  Appellant  received  a  simi- 
lar car  (R-84,  85),  and  where  Ruth  Meyer  got  the  doors 
was  of  no  particular  interest  to  the  Appellant  (R-94). 
These  statements  are  contrary  to  the  concept  of  agency 
and  indicate  that  the  Appellant  was  making  a  purchase 
from  Ruth  Meyer  and  not  from  someone  else  through 
Ruth  Meyer. 

CONCLUSION 

This  case  on  appeal  is  definitely  within  Rule  52  (a) 
of  the  Federal  Rules  of  Civil  Procedure  and  the  inter- 
pretations thereof  cited  and  quoted  in  this  brief.  The 
trial  judge  saw  and  heard  the  witnesses  testify;  he  ob- 
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served  their  demeanor  and  he  was  in  a  position  to  ap- 
praise the  credibility  of  their  testimony  and  to  resolve 
any  conflicts  in  the  testimony  submitted.  In  addition 
to  these  unrecorded  factors  the  record  before  this  Court 
clearly  shows  the  existence  of  substantial  evidence  to 
support  the  findings  of  fact  made  by  the  trial  court.  We 
submit  that  the  findings  of  fact  should  not  be  disturbed, 
and  that  the  judgment  of  the  trial  court  should  be  af- 
firmed. 

Respectfully  submitted 
OTTO  F.  VONDERHEIT 
STANLEY  R.  DARLING 
Attorneys  for  Appellees 
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JURISDICTION 


This  is  an  appeal  from  a  judgment  of  restitution 
for  rent  overcharges  and  an  injunction  restraining 
violations  of  the  Housing  and  Rent  Act  of  1947,  as 
amended  (50  U.  S.  C.  A.  1881,  et  seq.),  entered  by 
the  Court  below  on  April  8,  1949  (R.  46).  The  judg- 
ment of  restitution  was  based  upon  Section  205  (a)  of 
the  Emergency  Price  Control  Act  of  1942,  as  amended 
(50  U.  S.  C.  A.  901,  et  seq.),  and  Section  206  (b)  of 
the  Housing  and  Rent  Act  of  1947  and  the  injunction 
was  granted  pursuant  to  Section  206  (b)  of  the  Hous- 
ing and  Rent  Act  of  1947.  Jurisdiction  of  this  Court 
is  invoked  pursuant  to  Section  1291  of  the  Judiciary 
and  Judicial  Code  (28  U.  S.  C.  A.  1291). 

(1) 


FACTS 

The  principal  question  presented  in  this  appeal  is 
whether  the  Court  below  erred  in  finding  as  a  fact 
that  the  premises  of  which  appellant  was  the  landlord 
was  rented  on  a  daily  basis  or  on  a  weekly  basis  (Tr. 
3-4).  The  tenants  testified  that  they  rented  the 
premises  on  a  weekly  basis  (Tr.  8,  18,  24,  31,  34). 
The  defendant  relied  upon  written  receipts  showing 
that  the  premises  were  rented  on  a  daily  basis,  and 
denied  renting  on  a  weekly  basis.  On  the  stand  de- 
fendant was  unable  to  state  whether,  in  renting  the 
premises  to  the  tenant  Page,  she  quoted  a  daily  rate 
or  a  weekly  rate  (Tr.  39-40).  At  the  conclusion  of 
the  hearing  the  Court  made  findings  of  fact  and  con- 
clusions of  law  in  which,  among  other  findings,  he 
stated  that  the  defendant  collected  amounts,  in  excess 
of  the  legal  maximum  weekly  rent  (Findings  8,  9,  11, 
12,  13,  14,  15,  R.  39-41).  The  Court  thereupon  con- 
cluded that  restitution  should  be  made  in  the  amount 
of  the  overcharges  so  found  and  an  injunction  should 
issue  (Conclusions  2,  3,  5a-d,  R.  42-44).  From  that 
judgment  the  landlord  appeals  (R.  59). 

ARGUMENT 


The  District  Court's  finding  that  the  premises  herein  were 
rented  on  a  weekly  basis  is  supported  by  substantial  evidence. 
In  any  event  the  finding  is  not  so  clearly  erroneous  that  it 
should  be  set  aside 

As  stated  above,  the  principal  question  before  the 
Court  was  whether  the  premises  herein  were  rented  on  a 
weekly  or  a  daily  basis  (Tr.  3-4).     The  tenant  Page 


testified  unequivocally  that  she  rented  the  premises 
on  a  weekly  basis.     In  this  connection  she  testified: 

The  Witness.  We  asked  to  see  the  room;  we 
saw  the  room  we  said,  ''What  is  the  rental?" 

The  Court.  Who  is  'Sve"? 

The  WiTXESs.  My  husband  and  myself. 

The  Court.  Which  one  of  you  talked  to  her? 

The  Witness.  We  both  did.  We  said, 
''What  is  the  rental?"  and  she  said  "$10.50  a 
week."  We  came  to  the  house  through  a  real 
estate  agent,  and  he  charged 

The  Court.  Never  mind  about  what  he 
charged. 

The  Witness.  There  was  no  mention  of  a 
daily  rate. 

The  Court.  Mrs.  Wilcox  said  ten  dollars  and 
a  half  a  week? 

The  Witness.  Yes.  There  was  never  any 
mention  to  me  of  a  daily  rate,  never. 

The  Court.  Nothing  was  said  about  it? 

The  Witness.  Nothing  whatsoever  (Tr.  7-8). 

The  tenant  Hall  testified  as  follows: 

Q.  Was  anything  at  all  said  about  the  daily 
rate  at  the  time  that  you  rented  this  room  for 
Miss  Lensky? 

A.  I  can't  recall  any  daily  rate,  because  we 
paid  ahvays  by  the  week. 

The  Court.  No.  Was  anything  said  about 
it? 

The  Witness.  No,  sir. 

The  Court.  Nothing  was  said  about  so  much 
a  day? 

The  Witness.  No,  nothing  at  all.  I  paid 
weekly  for  both  my  daughters  and  myself 
(Tr.  18-19). 


The  tenant  Lensky  testified  in  a  similar  vein : 

A.  Yes,  Mrs.  Wilcox  wanted  to  know  whether 
I  was  going  to  stay  or  going  to  move,  and  I 
told  her  I  would  like  to  stay.  Mrs.  Wilcox 
informed  me  that  the  rent  would  be  $10  a  week, 
the  same  as  it  was  before. 

Q.  At  that  time  did  you  have  anyone  with 
you  after  Mrs.  Hall  left? 

A.  No;  I  didn't  for  a  period  of  months. 

Q.  But  nevertheless  you  paid  how  much? 

A.  $10  a  week. 

Q.  Was  there  anything  said  to  you  by  Mrs. 
Wilcox  with  reference  to  a  daily  rate  at  that 
time? 

A.  No  (Tr.  24). 

The  defendant  Shore,  an  agent  of  defendant  Wilcox, 
was  called  as  a  witness  under  Eule  43  (b)  of  the 
Federal  Rules  of  Civil  Procedure  and  testified  that 
the  premises  in  the  rear  were  rented  on  a  weekly 
basis  to  the  tenant  Pytlik.^  The  testimony  in  that 
connection  w-as  to  the  same  effect  as  the  foregoing: 

A.  I  was  not,  but  the  young  lady  called  Euth 
Actor  said  he  made  arrangements,  he  offered 
$10  a  week  himself,  personally. 

Q.  Were  you  there  when  he  made  that  offer? 

A.  No ;  I  was  not.  But  this  young  lady  called 
Ruth  Actor,  she  moved  the  last  year,  she  told 
me  that,  and  Miss  Wilcox  told  me  the  same 
thing,  I  was  there  two  hours  afterwards,  she 
told  me  Miss  Wilcox  had  rented  that  room  for 
$10,  that  it  was  his  own  price. 

The  CoTJRT.  $10  a  week? 

^  The  judgment  in  favor  of  the  tenant  Pytlik  was  against  the 
defendant  Otto  Smith  (E.  47).  Since  no  appeal  has  been  taken 
from  that  judgment,  it  is  not  in  issue  before  this  Court. 


The  Witness.  Yes. 

The  Court.  What  did  Mrs.  Wilcox  say? 

The  Witness.  Mrs.  Wilcox,  she  made  the 
deal. 

The  Court.  Did  you  talk  with  Mrs.  Wilcox 
and  ask  her  if  that  was  true  ? 

The  Witness.  Yes,  later. 

The  Court.  What  did  she  say? 

The  Witness.  Yes,  she  said  he  offered  $10. 

The  Court.  And  she  accepted  it? 

The  Witnt:ss.  Yes. 

The  Court.  $10  a  week  (Tr.  34). 

The  defendant  took  the  stand  on  direct  examination 
and  was  interrogated  by  the  Court  at  the  outset. 
With  regard  to  the  foregoing  testimony  of  Mrs.  Page 
the  defendant  was  unable  to  testify  that  she  had 
ever  mentioned  to  the  Pages  that  the  premises  were 
to  be  rented  at  a  daily  rate  (Tr.  38).  Under  direct 
examination  by  the  Court,  she  continued  to  evade 
answering  directly  that  she  said  that  the  premises 
were  for  rent  on  a  daily  basis : 

The  Court.  She  doesn't  recall  whether  she 
said  anything  to  them  about  the  dollar  and  a 
half  a  day,  because  she  thought  that  had  been 
told  by  the  agent  who  sent  them.  That  is  your 
testimony  ? 

The  Witness.  I  could  have  done  it,  but  I 
imagine  I  did  think — because  I  quoted  the  rate 
to  the  agents. 

The  Court.  Then  you  don't  recall  that  you 
told  them  a  dollar  and  a  half  a  day? 

The  Witness.  But  they  signed  this  receipt  I 
gave  them,  and  I  think  that  should  be  sufficient, 
they  should  see  that. 
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The  Court.  Do  you  want  to  offer  that  in 
evidence  ? 

Mr.  ZiMMERMA^^.  Yes,  if  she  finds  it,  if  the 
court  please. 

The  Witness.  It  is  here. 

Mr.  Zimmerman.  She  showed  it  to  me  awhile 
ago. 

The  Witness.  May  I  look  for  this  later? 

The  Court.  Yes.  Just  go  ahead.  She  can 
look  it  up  later  (Tr.  39-40). 

In  view  of  the  above  excerpts  on  the  trial  of  this 
issue,  it  cannot  be  said  that  the  judgment  rendered 
by  the  Court  below  was  not  based  upon  substantial 
evidence.  The  judgment  therefore  should  be  affirmed 
(Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure 
(28  U.  S.  C.  A.,  foil.  723  (c) ;  Boos  v.  Woods,  No. 
11938,    decided   December   8,    1948    (C.    A.    9)). 

Rule  52  (a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure provides  in  part : 

*  *  *  Findings  of  fact  shall  not  be  set  aside 
unless  clearly  erroneous,  and  due  regard  shall 
be  given  to  the  opportunity  of  the  trial  court 
to  judge  of  the  credibility  of  the  wit- 
nesses.    *     *     * 

In  applying  the  above  rule  this  Court  has  repeatedly 
held  that  where  a  finding  is  not  clearly  erroneous  it  is 
^^ obliged  to  accept  it.''  Coffin-Redington  Co.  v.  Por- 
ter, 156  F.  2d  113  (C.  A.  9) ;  Columbian  National  Life 
Insurance  Co,  v.  A.  Quandt  &  Sons,  154  F.  2d  1006 
(C.  A.  9th)  ;  Wingate  v.  Bercnt,  146  F.  2d  725  (C.  A. 
9th)  ;  Goldstein  v.  Polakof,  135  F.  2d  45  (C.  A.  9th)  ; 
Cherry-Biirrell  Co,  v.  Thatcher,  107  F.  2d  65  (C.  A. 


9th)  ;  Liuinher man's  Mutual  Casualty  Co,  v.  Mclver, 
nor.  2d  323  (C.  A.  9th). 

In  the  Coffin  Redington  case,  supra,  this  Court  after 
viewing  the  entire  Record  sustained  the  finding  of  the 
trial  Court  that  the  defendants  violated  the  Emer- 
gency Price  Control  Act  by  a  tie-in  sale  of  liquors, 
stating  at  p.  114: 

The  trial  court  observed  their  conduct  and 
demeanor  while  on  the  stand,  and  was  in  better 
position  than  we  to  appraise  the  situation  and 
to  draAv  inferences.  We  are  not  able  to  say 
that  the  finding  in  question  was  clearly  errone- 
ous and  are  therefore  obliged  to  accept  it. 
{Columbian  Npitional  Life  Ins,  Co,  v.  A,  Quxindt 
&  Sons,  9  Cir.,  154  F.  2d  1006. 

Furthermore,  the  conflicting  nature  of  the  testimony 
has  been  the  basis  upon  which  courts  of  appeals  have 
held  such  evidence  is  ^Unassailable''  in  the  court  of 
review.  {United  States  v.  Aluminum  Co,  of  America, 
148  F.  2d  416,  433  (C.  A.  2d)).  The  Court  in  that 
case,  speaking  through  Judge  Learned  Hand,  stated 
the  rule  as  follows: 

^  *  *  However,  whatever  may  be  said  in 
favor  of  reversing  a  trial  judge's  findings  when 
he  has  not  seen  the  witnesses,  when  he  has,  and 
in  so  far  as  his  findings  depend  upon  whether 
they  spoke  the  truth,  the  accepted  rule  is  that 
they  ^^must  be  treated  as  unassailable."  Davis 
V.  SJiwartz,  155  U.  S.  631,  636,  15  S.  Ct.  237, 
39  L.  Ed.  289 ;  Adamson  v.  Gilliland,  242  U.  S. 
350,  353,  37  S.  Ct.  169,  61  L.  Ed.  356;  Alabama 
Power  Co,  v.  Tckes,  302  U.  S.  464,  477,  58  S.  Ct. 
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300,  82  L.  Ed.  374.  The  reason  for  this  is  ob- 
vious and  has  been  repeated  over  and  over 
again ;  in  such  eases  the  appeal  must  be  decided 
upon  an  incomplete  record,  for  the  printed  word 
is  only  a  part  and  often  by  no  means  the  most 
important  part,  of  the  sense  impression  which 
we  use  to  make  up  our  minds.  Morris  Plan 
Industrial  Bank  v.  Henderson,  2  Cir.,  131  P.  2d 
975,  977.  Since  an  appellate  court  must  have 
some  affirmative  reason  to  reverse  anything  done 
below,  to  reverse  a  finding  it  must  appear  from 
what  the  record  does  preserve  that  the  witnesses 
could  not  have  been  speaking  the  truth,  no  mat- 
ter how  transparently  reliable  and  honest  they 
could  have  appeared.  Even  upon  an  issue  on 
which  there  is  conflicting  direct  testimony,  ap- 
pellate courts  ought  to  be  chary  before  going 
so  far;  and  upon  an  issue  like  the  witness's 
own  intent,  as  to  which  he  alone  can  testify,  the 
finding  is  indeed  ^^unassailable,''  except  in  the 
most  exceptional  cases  (at  p.  433). 

So,  too,  in  this  case  where  the  Court  below  had 
the  opportunity  to  observe  the  witnesses,  and  weigh 
each  one's  statements  upon  the  basis  of  all  factors 
before  it,  this  Court  should  give  due  weight  to  the 
findings  based  upon  those  factors. 

This  Court  stated  the  rule  to  be  as  follows,  in 
Columbian  National  Life  Insurance  Company  v.  A. 
Quandt  d  Sons  (154  F.  2d  1006)  : 

Where  there  is  a  conflict  in  the  evidence,  this 
court  must  keep  in  mind  that  the  trial  judge 
who  hears  and  sees  the  witnesses  has  a  better 
opportunity  to  appraise  their  credibility  and 
judge  the  weight  to  be  attached  to  their  testi- 
mony.    We  cannot  say  that  the  finding  of  the 


lower  court  was  clearly  erroneous.  It  is  the 
rule  that  the  findings  of  the  trial  court  are  to 
be  accepted  on  appeal  unless  clearly  wrong. 

The  appellant  in  her  brief  relies  exclusively  upon 
the  case  of  United  States  v.  United  States  Gypsum 
Co.,  333  U.  S.  364,  in  which  the  Court  says,  at  p.  395, 
that  "si  finding  is  'clearly  erroneous'  when  although 
there  is  evidence  to  support  it  the  reviewing  court  on 
the  entire  evidence  is  left  with  the  definite  and  firm 
conviction  that  a  mistake  has  been  committed."  The 
Court  immediately  prior  to  the  quotation  relied  so 
heavily  upon  by  appellant  also  stated  that  "^  *  * 
findings  of  the  trial  court  when  dependent  upon  oral 
testimony  where  the  candor  and  credibility  of  the 
witnesses  would  best  be  judged,  had  great  weight 
with  the  appellate  court." 

Where  the  testimony  was  so  unequivocal,  as  it  was 
here,  where  all  of  the  plaintiff's  witnesses  and  one  of 
defendant's  witnesses  testified  to  a  weekly  rate  and 
defendant  herself  was  unable  to  testify  in  one  instance 
whether  she  quoted  a  daily  rate,  and  w^here  the  trial 
Court  based  its  findings  entirely  upon  the  oral  evi- 
dence before  it,  this  Court  assuredly  cannot  be  *4eft 
with  the  definite  and  firm  conviction  that  a  mistake 
has  been  committed"  (United  States  v.  United  States 
Gypsum  Co,,  supra). 

Since  appellant  clearly  recognized  that  she  had 
failed  to  make  out  a  case  in  the  Court  below,  some- 
thing more  than  reliance  upon  the  dictum  of  the 
United  States  Gypsum  case  is  necessary  to  overturn 
the  findings  of  the  Court  below  in  the  face  of  the  sub- 
stantial record  in  this  case. 
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Certainly,  *^  construing  the  testimony  most  favorably 
in  support  of  this  finding/'  as  this  Court  is  ^^ required 
to  do''  (Chatz  v.  Armour  Plant  Employee's  Credit 
Union,  154  F.  2d  236,  240  (C.  A.  7th)  it  cannot  be 
said  that  the  Record  in  this  case  fails  to  support  the 
finding  of  the  Court  below  that  the  premises  here 
were  rented  on  a  weekly  basis. 

II 

The  court  below  properly  entered  an  order  of  restitution  pur- 
suant to  Section  205  (a)  of  the  Emergency  Price  Control 
Act  of  1942  and  Section  206  (b)  of  the  Housing  and  Rent 
Act  of  1947,  as  amended 

In  points  3  and  4  of  her  brief  appellant  erroneously 
assumes  that  the  judgment  in  the  Court  below  was 
issued  pursuant  to  Section  205  (e)  of  the  Emergency 
Price  Control  Act  of  1942,  as  amended  (50  U.  S.  C.  A. 
925  (e)).  That  contention,  of  course,  is  contrary  to 
the  allegations  of  the  complaint. 

The  action  is  brought  '^for  restitution  pursuant  to 
Section  205  (a)  "  of  the  Emergency  Price  Control  Act 
of  1942  and  ** pursuant  to  Section  206"  of  the  Housing 
and  Rent  Act  of  1947  (Par.  1,  of  complaint).  In 
addition,  no  reference  whatever  is  made  in  the  allega- 
tions of  the  complaint  to  a  claim  for  statutory  damages 
under  either  Section  205  (e)  of  the  1942  Act  or  under 
Section  205  of  the  1947  Act.  Moreover,  the  complaint 
prays  solely  for  equitable  relief  pursuant  to  Section 
205  (a)  of  the  1942  Act  and  Section  206  (b)  of  the 
1947  Act.  Therefore,  it  is  unnecessary  to  discuss  at 
length  appellant's  third  and  fourth  grounds  for  error. 
Restitution  has  been  held  to  be  a  proper  order  pur- 
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siiant  to  the  equitable  powers  of  a  Court  when  prop- 
erly invoked  pursuant  to  Section  205  (a)  of  the 
Emergency  Price  Control  Act  (Porter  v.  Warner 
Holding  Co,,  328  U.  S.  395).  This  Court  has  re- 
peatedly followed  the  decision  laid  down  in  that  case 
{Woods  V.  RicTiman,  174  F.  2d  614  (C.  A.  9th); 
Woods  V.  Gochnour,  111  F.  2d  964  (C.  A.  9th) ;  Woods 
V.  McCord,  175  F.  2d  919  (C.  A.  9th) ;  accord,  Eheling 
V.  Woods,  175  F.  2d  242  (C.  A.  8th) ;  and  Woods  v. 
Witzke,  174  F.  2d  855  (C.  A.  6th).  The  same  prin- 
ciples have  been  applied  to  the  identical  language  used 
in  Section  206  (b)  of  the  Housing  and  Rent  Act  of 
1947  (see,  Gates  v.  Woods,  169  F.  2d  440  (C.  A.  4th)  ; 
Woods  V.  Wayne,  111  F.  2d  559  (C.  A.  4th)  ;  McCoy 
V.  Woods,  111  F.  2d  355  (C.  A.  4th)  ;  Woods  v.  Bom- 
loy,  (C.  A.  3rd)  No.  10,027,  January  16,  1950,  not 
yet  reported;  and  Smith  v.  Woods,  178  F.  2d  467 
(C.  A.  5th). 

CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  be- 
low should  be  affirmed. 

Ed  Dupree, 

General  Counsel, 
Leon  J.  Libeu, 
Assistant  General  Counsel, 
Francis  X.  Riley, 
Special  Litigation  Attorney, 
Office  of  the  Housing  Expediter, 

Washington  25,  D,  C, 


APPENDIX 

Emergency  Price  Control  Act  of  1942,  as  amended 
(50  U.  S.  C.  A.  901,  et  seq.)  : 

Sec.  205.  (a)  Whenever  in  the  judgment  of 
the  Administrator  any  person  has  engaged  or  is 
about  to  engage  in  any  acts  or  practices  which 
constitute  or  will  constitute  a  violation  of  any 
provision  of  section  4  of  this  Act,  he  may  make 
application  to  the  appropriate  court  for  an 
order  enjoining  such  acts  or  practices,  or  for 
an  order  enforcing  compliance  with  such  pro- 
vision, and  upon  a  showing  by  the  Administra- 
tor that  such  person  has  engaged  or  is  about  to 
engage  in  any  such  acts  or  practices  a  perma- 
nent or  temporary  injunction,  restraining  order, 
or  other  order  shall  be  granted  without  bond. 

Housing  and  Rent  Act  of  1947,  as  amended   (50 
U.  S.  C.  A.  1881,  et  seq.)  : 

Sec.  206.  (b)  Whenever  in  the  judgment  of 
the  Housing  Expediter  any  person  has  engaged 
or  is  about  to  engage  in  any  act  or  practice 
which  constitutes  or  will  constitute  a  violation 
of  any  provision  of  this  title,  he  may  make 
application  to  any  Federal,  State,  or  Territorial 
court  of  competent  jurisdiction,  for  an  order 
enjoining  such  act  or  practice,  or  for  an  order 
enforcing  compliance  with  such  provision,  and 
upon  a  showing  by  the  Housing  Expediter  that 
such  person  has  engaged  or  is  about  to  engage 
in  any  such  act  or  practice  a  permanent  or  tem- 
porary injunction,  restraining  order,  or  other 
order  shall  be  granted  without  bond. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  4133 

LLOYD  BABLER,  RICHARD  BABLER,  JAMES 
A.  POLLOCK,  and  J.  H.  SCHESTAK,  dba 
Lloyd  Babler, 

Plaintiffs, 

vs. 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 
COMPLAINT 

I. 

This  is  an  action  for  the  recovery  of  taxes  on 
amounts  paid  for  the  transportation  of  property,  to- 
gether with  penalties  and  interest  thereon,  illegally 
assessed  by  the  Commissioner  of  Internal  Revenue 
and  collected  from  plaintiffs  by  defendant,  pur- 
porting to  act  imder  the  authority  of  Section  3475 
of  the  Internal  Revenue  Code  of  the  United  States, 
Title  26,  Section  3475,  United  States  Code.  Juris- 
diction of  this  action  is  based  on  Section  24  (5)  of 
the  Judicial  Code  of  the  United  States,  Title  28, 
Section  41,  Subdivision  5,  United  States  Code. 

II. 

During  the  period  from  April  1,  1945,  to  De- 
cember 31,  1945,  Lloyd  Babler,  Richard  Babler, 
James  A.  Pollock  and  J.  H.   Schestak,  plaintiffs 
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herein,  were  engaged  as  partners  in  a  general  con- 
tracting business.  As  a  part  of  said  business,  plain- 
tiffs employed  certain  truck  drivers  to  transport 
road  materials  for  them  and  paid  said  truck  drivers 
at  a  specified  rate. 

III. 

The  Commissioner  of  Internal  Revenue,  wrong- 
fully asserting  that  said  truck  drivers  were  not  the 
employees  of  the  plaintiffs  but  that  they  were  per- 
sons engaged  in  the  business  of  transporting  prop- 
erty for  hire,  assessed  a  tax  against  plaintiffs  equal 
to  3%  of  the  amounts  so  paid  by  plaintiffs  to  said 
truck  drivers  during  the  aforesaid  period,  together 
with  penalties  and  interest  thereon. 

IV. 

Plaintiffs,  on  or  about  October  20,  1947,  imder 
threat  of  seizure  and  sale  of  their  property  by  de- 
fendant, paid  to  defendant  the  full  amount  of  said 
transportation  taxes,  penalties  and  interest  as- 
sessed, and  thereafter  and  on  or  about  November 
7,  1947,  plaintiffs  filed  with  the  defendant  for  trans- 
mission to  the  Commissioner  of  Internal  Revenue 
their  claim  for  refund  of  $893.87,  representing  the 
amount  of  transportation  taxes,  penalties  and  inter- 
est paid.  The  said  claim  for  refund  was  denied  by 
the  Commissioner  of  Internal  Revenue  by  regis- 
tered letter  mailed  to  plaintiffs  on  May  27,  1948. 

Wherefore,  plaintiffs  pray  for  judgment  against 
defendant    in    the    sum    of    $893.87,    with   interest 
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thereon  from  the  date  of  payment,  and  for  their 
costs  and  disbursements  incurred  herein. 
/s/  CARL  E.  DAVIDSON, 
/s/  CHARLES  P.  DUFFY, 

1525  Yeon  Building,  Portland 
4,  Oregon, 
Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  June  21,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

The  defendant,  by  his  attorney,  Henry  L.  Hess, 
Esquire,  United  States  Attorney  for  the  District 
of  Oregon,  in  answer  to  the  complaint  states: 

I. 

The  allegations  contained  in  paragraph  I  of  the 
complaint  are  admitted  except  it  is  denied  that  the 
taxes,  together  with  penalties  and  interest  thereon, 
were  illegally  assessed  against  and  collected  from 
the  plaintiffs. 

II. 

The  allegations  contained  in  paragraph  II  of  the 
complaint  are  denied  except  it  is  admitted  that  dur- 
ing the  period  from  April  1,  1945,  to  December  31, 
1945,  Lloyd  Babler,  Richard  Babler,  James  A.  Pol- 
lock and  J.  H.  Schestak  were  engaged  as  partners 
in  a  general  contracting  business. 

III. 

The  allegations  contained  in  paragraph  III  o£ 
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the  complaint  are  denied  except  it  is  admitted  that 
transportation  taxes,  interest  and  penalties  in  the 
total  amount  of  $893.87  were  assessed  against  plain- 
tiffs. 

IV. 
The   allegations  contained  in  paragraph  IV  of 
the  complaint  are  admitted. 

Wherefore,  the  defendant  prays  that  plaintiffs' 
complaint  be  dismissed  with  costs  to  be  assessed 
against  the  plaintiff's. 

HENRY  L.  HESS, 

United  States  Attorney, 
Attorney  for  the  Defendant. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon  and  one  of  de- 
fendant's attorneys  herein,  hereby  certify  that  I 
have  made  service  of  the  foregoing  Answer  upon 
the  plaintiff  by  depositing  a  duly  certified  copy 
thereof  in  the  U.  S.  Post  Office  at  Portland,  Ore- 
gon, on  the  18th  day  of  August,  1948,  enclosed  in 
an  enveloi)e  with  postage  thereon  prepaid  ad- 
dressed to  Messrs.  Carl  E.  Davidson  and  Charles 
P.  Duffy,  1525  Yeon  Building,  Portland  4,  Ore- 
gon, attorneys  of  record  for  plaintiff. 

/s/  GENE  B.   CONKLIN. 

[Endorsed] :     Filed  Aug.  18,  1948. 
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[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

This  cause  having  come  on  regularly  for  a  pre- 
trial conference  before  the  Honorable  James  Alger 
Fee,  one  of  the  Judges  of  the  above-entitled  Court, 
at  Portland,  Oregon,  on  the  27th  day  of  September, 
1948,  plaintiff  J.  H.  Schestak  appearing  in  per- 
son, and  all  plaintiffs  appearing  by  Charles  P. 
Duffy,  one  of  their  attorneys,  defendant  appearing 
by  Thomas  R.  Winter,  Special  Assistant  to  the 
United  States  Attorney  for  the  District  of  Ore- 
gon, and  the  following  proceedings  were  had  and 
done: 

Admitted  Facts 

It  appears  from  the  pleadings  and  the  pre-trial 
proceedings  that  the  following  facts  are  admitted 
and  may  be  taken  and  deemed  by  the  court  on  the 
trial  of  this  action  as  established  facts  therein: 

I. 

This  is  an  action  for  the  recovery  of  taxes  on 
amounts  paid  for  the  transportation  of  property, 
together  with  penalties  and  interest  thereon,  as- 
sessed by  the  Commissioner  of  Internal  Revenue 
and  collected  from  plaintiffs  by  defendant,  pur- 
porting to  act  under  the  authority  of  Section  3475 
of  the  Internal  Revenue  Code  of  the  United  States, 
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II. 

During  the  period  from  April  1,  1945,  to  Decem- 
ber 31,  1945,  Lloyd  Babler,  Richard  Babler,  James 
A.  Pollock  and  J.  H.  Schestak,  jjlaintiffs  herein, 
were  engaged  as  partners  in  a  general  contracting 
business.  As  a  part  of  said  business,  plaintiffs  en- 
tered into  several  contracts  whereby  they  undertook 
certain  road  construction  or  resurfacing  work,  and 
in  order  to  carry  out  said  contracts  entered  into 
verbal  agreements  with  various  owners  of  trucks 
for  the  purpose  of  transporting  bulk  construction 
material  from  stockpiles,  quarries,  or  other  loca- 
tions, to  the  sites  of  the  roads  which  they  were 
constructing  or  resurfacing.  The  owners  of  these 
trucks  were  paid  on  an  hourly,  load  or  yard-mile 
basis.  In  some  cases  a  truck  was  operated  by  the 
owner  of  the  truck  and  in  other  instances  by  others. 

III. 

The  Commissioner  of  Internal  Revenue,  assert- 
ing that  the  truck  owner-operators  and  drivers  were 
not  the  employees  of  the  plaintiffs  and  that  the 
truck  owners  were  persons  engaged  in  the  business 
of  transporting  property  for  hire,  assessed  a  tax 
against  plaintiffs  equal  to  3%  of  the  amounts  al- 
legedly paid  by  plaintiffs  to  said  truck  owners  on  an 
hourly,  load  or  yard-mile  basis  during  the  aforesaid 
period,  together  with  penalties  and  interest  thereon. 

IV. 

That  attached  hereto,  marked  Exhibit  **A,"  and 
by  reference  made  a  j)art  hereof,  is  a  representative 
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form  of  statement  by  the  plaintiffs  to  their  truck 
owners.  In  this  instance  the  truck  owner,  George 
Greenberg,  owned  two  trucks,  one  of  which  was 
driven  by  himself  and  one  by  another  truck  driver. 
Each  truck  owner  was  charged  back  against  the 
amount  due  on  an  hourly,  load  or  yard-mile  basis 
the  amount  shown  thereon  as  wages  to  himself  and 
truck  drivers,  and  a  10%  payroll  insurance  item. 

Plaintiffs,  on  or  about  October  20,  1947,  under 
threat  of  seizure  and  sale  of  their  property  by  de- 
fendant, paid  to  defendant  the  full  amount  of  said 
transportation  taxes,  penalties  and  interest  assessed, 
and  thereafter  and  on  or  about  November  7,  1947, 
plaintiffs  filed  with  the  defendant  for  transmission 
to  the  Commissioner  of  Internal  Revenue,  their 
claim  for  refund  of  $893.87,  representing  the  amount 
of  transportation  taxes,  penalties  and  interest  paid. 
The  said  claim  for  refund  was  denied  by  the  Com- 
missioner of  Internal  Revenue  by  registered  letter 
mailed  to  plaintiffs  on  May  27,  1948. 

Plaintiffs'  Contentions 
I. 
That  all  of  said  truck  drivers  were  employees 
of  the  plaintiffs  and  that  said  truck  owners  were 
not  persons  engaged  in  the  business  of  transporting 
property  for  hire  within  the  purview  of  Section 
3475  of  the  Internal  Revenue  Code  of  the  United 
States,  Title  26,  Section  3475,  United  States  Code. 

II. 

That  all  of  the  transportation  taxes  in  question 
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were  illegally  assessed  against  j^laintiffs  by  the  Com- 
missioner of  Internal  Revenue  and  illegally  col- 
lected by  defendant  from  plaintiffs. 

Defendants'  Contentions 
I. 
That  the  truck  owners  were  '^persons  engaged  in 
the  business  of  transporting  property  for  hire," 
and,  as  such,  were  liable  for  collecting  from  the 
plaintiffs  the  tax  imposed  by  Section  3475  of  the 
Internal  Revenue  Code,  and  for  filing  returns  (on 
Form  727)  for  all  taxes  so  collected,  and  the  plain- 
tiffs were  liable  for  paying  the  tax. 

II. 

That  the  drivers  of  the  trucks,  to  the  extent  that 
they  drove  their  own  trucks,  were  not  employees 
of  the  plaintiffs,  but  were  ^^  persons  engaged  in  the 
business  of  transporting  property  for  hire/' 

III. 
That  the  drivers  of  the  trucks,  to  the  extent  that 
they  did  not  drive  their  own  trucks,  were  not  em- 
ployees of  the  plaintiff's,  but  were  the  employees  of 
the  owner  of  the  truck  which  they  drove. 

issues  of  Fact  and  Law  to  Be  Determined 

I. 
Whether  the  drivers  of  the  trucks,  to  the  extent 
that  they  drove  their  own  trucks,  were  employees 
of  the  plaintiffs,  or  whether  they  were  persons  en- 
gaged in  the  business  of  transporting  property  for 
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hire  within  the  purview  of  Section  3475  of  the  In- 
ternal Revenue  Code  (Title  26,  U.S.C.  3475). 

II. 

Whether  the  drivers  of  the  trucks,  to  the  extent 
that  they  did  not  drive  their  own  trucks,  were  em- 
ployees of  the  plaintiffs  or  employees  of  the  own- 
ers of  the  trucks,  and  the  owners  were  persons  en- 
gaged in  the  business  of  transporting  property  for 
hire  within  the  purview  of  Section  3475  of  the  In- 
ternal Revenue  Code  (Title  26,  U.S.C.  3475). 

III. 

Whether  plaintiffs  are  entitled  to  a  refund  of  the 
taxes,  penalties  and  interest  paid  by  them  as  prayed 
for  in  the  complaint  herein. 

Exhibits 

Plaintiff  introduced  in  evidence  as  their  only  pre- 
trial exhibit  certain  work  sheets  showing,  during  the 
jjeriod  involved,  the  names  of  the  owners  of  the 
trucks  and  the  number  of  trucks  owned  by  them, 
amounts  paid  on  an  hourly,  load  or  yard-mile  basis, 
less  deductions  claimed  to  be  paid  as  wages  to  driv- 
ers of  the  trucks  and  other  adjustments  and  settle- 
ments made  with  truck  owners;  defendant  intro- 
duced no  exhibits  at  the  pre-trial  conference. 

It  is  agreed  by  the  parties  that  this  pre-trial  order 
will  govern  the  course  of  the  trial  and  will  not 
be  amended  except  by  consent  or  to  prevent  mani- 
fest injustice. 

The  court  finding  that  the  foregoing  clearly  and 
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accurately  reflects  the  pre-trial  conference  had 
herein  and  the  stipulations  and  agreements  of  the 
parties,  hereby  ratifies  and  confirms  the  foregoing 
proceedings  in  all  things  and  does  hereby 

Order  that  the  said  pre-trial  order  be  and  the 
same  is  hereby  incorporated  into  and  hereby  made 
a  part  of  the  record  in  this  case  for  the  purpose 
of  controlling  the  course  of  proceedings  on  the  for- 
mal trial  hereof  before  the  court. 

Dated  this  4th  day  of  April,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 
Approved : 

/s/  CHARLES  P.  DUFFY, 

Of  Attorneys  for  Plaintiffs. 

/s/  THOMAS  R.  WINTER, 

Of  Attorneys  for  Defendant. 
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EXHIBIT  "A" 

Babler  Bros. 

Contractors 

4617  S.  E.  Milwaukie  Ave. 

Portland  2,  Oregon 

TO  George  Greenberg  DR. 
Tillamook,  Oregon 

Oct.  6,  1945 

Crater  Lake-Fort  Klamath  Timber  Access  Road 

Contract  #2735. 

Truck  #1     41391/2  yard  mile  haul  @  .09^  per  vd.  mile    $372.55 
Truck  #3     38661/2     "       ''       "     @  .09^    "     "     "        347.99 


Total  Credits 

..  .$720.54 

Less: 

Payroll — Greenberg 
Webb 

$103.95 
111.10 

10%  payroll  insurance 

215.05 
21.50 

$236.55 

Final  payment                Amount  of  this  checl 

Paid  by  Check  #717 
October  6,  1945 
Voucher  208 

[Endorsed] :  Filed  April  4,  1949. 

$483.99 

[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND 
CONCLUSIONS  OF  LAW 

This  cause  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  McCol- 
loch,  one  of  the  judges  of  the  above-entitled  court, 
at  Portland,  Oregon,  on  the  4th  day  of  April,  1949, 
plaintiffs  appearing  by  Charles  P.  Duffy,  one  of 
their  attorneys,  defendant  appearing  by  Thomas  R. 
Winter,  Special  Assistant  to  the  United  States  At- 
torney for  the  District  of  Oregon;  and 
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The  parties  having  produced  testimony  and  evi- 
dence in  behalf  of  their  respective  contentions  as 
reflected  by  the  pre-trial  order  previously  made  and 
entered  herein;  and 

The  court  having  thereafter  considered  fully  all 
matters  of  fact  and  law  presented  by  the  parties 
and  being  at  this  time  fully  advised,  does  make  the 
following 

Findings  of  Fact 
I. 

Plaintiffs  instituted  this  action  to  recover  taxes 
on  amounts  paid  for  the  transportation  of  property, 
together  with  penalties  and  interest  thereon, 
assessed  by  the  Commissioner  of  Internal  Revenue 
and  collected  from  plaintiffs  by  defendant  i)ur- 
porting  to  act  under  the  authority  of  Section  3475 
of  the  Internal  Revenue  Code  of  the  United  States, 
Title  26,  Section  3475,  United  States  Code.  Juris- 
diction of  this  action  is  based  on  Title  28,  United 
States  Code,  Section  1340. 

II. 

During  the  period  from  April  1,  1945,  to  Decem- 
ber 31,  1945,  Lloyd  Babler,  Richard  Babler,  James 
A.  Pollock  and  J.  H.  Schestak,  plaintiffs  herein, 
were  engaged  as  partners  in  a  general  contracting 
business.  As  a  part  of  said  business,  plaintiffs  en- 
tered into  several  contracts  whereby  they  under- 
took certain  road  construction  and  resurfacing 
work,  and  in  order  to  carry  out  said  contracts  en- 
tered into  verbal  lease  agreements  with  various  own- 
ers of  trucks  for  the  purpose  of  transporting  bulk 
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construction  material  from  stockpiles,  quarries  and 
other  locations  to  the  sites  of  the  roads  which  they 
were  constructing  or  resurfacing.  The  owners  of 
these  trucks  were  paid  a  rental  on  an  hourly,  load 
or  yard-mile  basis.  In  some  cases  a  truck  was  op- 
erated by  the  owner  of  the  truck  and  in  other  in- 
stances by  others. 

III. 

The  Commissioner  of  Internal  Revenue,  asserting 
that  the  truck  owner-operators  and  drivers  were  not 
the  employees  of  the  plaintiffs  and  that  the  truck 
owners  were  persons  engaged  in  the  business  of 
transporting  property  for  hire,  assessed  a  tax 
against  the  plaintiffs  equal  to  3%  of  the  amounts 
paid  by  plaintiffs  to  said  truck  owner-operators  and 
drivers  during  the  aforesaid  period,  together  with 
penalties  and  interest  thereon. 

IV. 

Plaintiffs  on  October  20,  1947,  under  threat  of 
seizure  and  sale  of  their  property  by  defendant, 
paid  to  defendant  the  full  amount  of  said  transpor- 
tation taxes,  penalties  and  interest  assessed,  and 
thereafter  and  on  November  7,  1947,  plaintiffs  filed 
with  the  defendant  for  transmission  to  the  Com- 
missioner of  Internal  Revenue  their  claim  for  re- 
fund of  $893.87,  representing  the  amount  of  trans- 
portation taxes,  penalties  and  interest  paid.  The 
said  claim  for  refund  was  denied  by  the  Commis- 
sioner of  Internal  Revenue  by  registered  letter 
mailed  to  plaintiffs  on  May  27,  1948. 
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V. 

All  of  said  truck  drivers,  whether  they  were  truck 
owners  or  not,  were  subject  to  the  will  and  control 
of  the  plaintiffs,  not  only  as  to  what  should  be  done 
but  how  it  should  be  done,  and  plaintiffs  had  the 
right  to  discharge  said  truck  drivers,  whether  truck 
owners  or  not,  at  any  time. 

From  the  foregoing  Findings  of  Fact,  the  court 
drawls  the  following 

Conclusions  of  Law 
I. 
That  all   of   said  truck   drivers,   whether  truck 
owners  or  not,  were  employees  of  the  plaintiffs  dur- 
ing the  period  in  question. 

II. 

That  said  truck  owners  were  not  persons  engaged 
in  the  business  of  transporting  property  for  hire 
within  the  purview  of  Section  3475  of  the  Internal 
Revenue  Code  of  the  United  States,  Title  26,  Sec- 
tion 3475,  United  States  Code. 

III. 

That  the  hauling  of  the  bulk  construction  mate- 
rials from  stock  piles,  quarries  and  other  locations 
to  the  sites  of  the  roads  which  plaintiffs  were  con- 
structing or  resurfacing  did  not  constitute  the 
transportation  of  property  within  the  purview  of 
Section  3475  of  the  Internal  Revenue  Code  of  the 
United  States,  Title  26,  Section  3475,  United  States 
Code. 
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IV. 

That  all  of  the  transportation  taxes  in  question 
were  illegally  assessed  against  plaintiffs  by  the  Com- 
missioner of  Internal  Revenue  and  illegally  collected 
by  defendant  from  plaintiffs. 

y. 

That  by  reason  of  the  foregoing  plaintiffs  are 
entitled  to  recover  judgment  against  defendant  for 
the  sum  of  $893.87,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  October  20,  1947, 
and  for  their  costs  and  disbursements  incurred 
herein. 

Dated  at  Portland,  Oregon,  this  26th  day  of  May, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

Receipt  of  a  copy  of  the  within  proposed  Find- 
ings of  Pact  and  Conclusions  of  Law  is  hereby  ac- 
knowledged this  25th  day  of  May,  1949. 
/s/  GENE  B.  CONKLIN, 

Of  Attorneys  for  Defendant. 

[Endorsed] :    Piled  May  26,  1949. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT 

This  cause,  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  Mc- 
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Colloch,  one  of  the  judges  of  the  above-entitled 
court,  at  Portland,  Oregon,  on  the  4th  day  of  April, 
1949,  plaintiffs  appearing  by  Charles  P.  Duffy,  one 
of  their  attorneys,  defendant  appearing  by  Thomas 
R.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon,  and  the  parties 
having  produced  testimony  and  evidence  in  behalf  of 
their  respective  contentions  as  reflected  by  the  pre- 
trial order  previously  made  and  entered  herein,  and 

The  court  having  considered  fully  all  matters  of 
fact  and  law  presented  by  the  parties,  and  Findings 
of  Fact  and  Conclusions  of  Law  having  been  sub- 
mitted by  plaintiffs,  which  Findings  of  Fact  and 
Conclusions  of  Law  have  heretofore  been  signed  by 
the  court  and  entered  of  record  on  the  .  .  day  of 
May,  1949, 

Now  Therefore,  based  upon  the  foregoing  Find- 
ings of  Fact  and  Conclusions  of  Law, 

It  Is  Hereby  Considered,  Ordered  and  Adjudged 
that  plaintiffs  have  and  recover  judgment  of  and 
from  defendant  for  the  sum  of  $893.87,  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  October  20,  1947,  and  for  their  costs 
and  disbursements  incurred  herein. 

Dated  at  Portland,  Oregon,  this  26th  day  of  May, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :  Filed  May  26,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE 
UNITED  STATES  COURT  OP  APPEALS 

Notice  is  hereby  given  that  Hugh  H.  Earle,  Col- 
lector of  Internal  Revenue  for  the  District  of 
Oregon,  defendant  above  named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  this  ac- 
tion on  May  26,  1949  in  favor  of  the  plaintiffs. 

Dated  this  25th  day  of  June,  1949. 
HENRY  L.  HESS, 

United   States  Attorney  for 
the  District  of  Oregon, 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 


CERTIFICATE  OF  SERVICE  BY  MAIL 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Notice  of  Appeal  to  the  United  States 
Court  of  Appeals  by  depositing  in  the  United 
States  Post  Office  at  Portland,  Oregon,  on  the  25th 
day  of  June,  1949,  a  duly  certified  copy  thereof,  en- 
closed in  an  envelope,  with  postage  thereon  prepaid 
addressed  to  Carl  E.  Davidson  and  Charles  P. 
Duffy,    Attorneys    at    Law,    1525    Yeon    Building, 
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Portland  4,  Oregon,  Attorneys  of  record  for  Plain- 
tiffs. 

/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

[Endorsed] :    Filed  June  25,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT   OP  POINTS    ON   WHICH   DE- 
FENDANT INTENDS  TO  RELY  ON  APPEAL 

The  Defendant,  having  taken  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  the  Judgment  rendered  by  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  hereby  designates  the  following  points  to 
be  relied  on  in  the  prosecution  of  said  appeal: 

I. 

The  District  Court  erred  in  finding  that  plaintiffs 
entered  into  lease  agreements  with  various  owners 
of  trucks  for  the  purpose  of  transporting  bulk  con- 
struction material  from  stockpiles,  quarries  and 
other  locations  to  the  sites  of  the  roads  and  airports 
which  they  were  constructing. 

11. 

The  District  Court  erred  in  findnig  tliat  plaintiff's 
entered  into  similar  agreements  with  the  truck  own- 
ers for  the  i)urpose  of  transporting  some  of  their 
employees  to  the  site  of  the  construction  job. 
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III. 

The  District  Court  erred  in  finding  that  the  truck 
owners  were  paid  a  rental  on  an  hourly,  load  or 
yard-mile  basis. 

IV. 

The  District  Court  erred  in  finding  that  all  of  the 
truck  drivers  were  subject  to  the  will  and  control  of 
the  plaintiffs  not  only  as  to  what  should  be  done, 
but  how  it  should  be  done. 

V. 

The  District  Court  erred  in  entering  each  and 
every  conclusion  of  law. 

VI.  4 

The  District  Court  erred  in  entering  judgment  for 
plaintiffs. 

VII. 

The  District  Court  erred  in  not  entering  judg- 
ment for  defendant. 

Dated  this  27th  day  of  July,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon, 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America. 
District  of  Oregon — ss. 

I,  Gene  B.  Conldin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
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that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Statement  of  Points  on  Which  Defendant 
Intends  to  Rely  on  Appeal  by  depositing  in  the 
United  States  Post  Office  at  Portland,  Oregon,  on 
the  27th  day  of  July,  1949,  a  duly  certified  copy 
thereof,  enclosed  in  an  envelope,  with  postage 
thereon  prepaid,  addressed  to  Messrs.  Carl  E. 
Davidson  and  Charles  P.  Duffy,  1525  Yeon  Bldg., 
Portland  4,  Oregon,  attorneys  of  record  for  plain- 
tiffs. 

/s/  GENE  B.  CONKLIN. 

[Endorsed]  :    Filed  July  27,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS 
OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon: 

Defendant,  Hugh  H.  Earle,  Collector  of  Internal 
Revenue  for  the  District  of  Oregon,  hereby  desig- 
nates the  entire  record  in  this  case  to  be  contained 
in  the  record  on  appeal  which  is  described  as  fol- 
lows : 

1.  All  pleadings. 

2.  Pre-Trial  Order. 

3.  Transcript  of  proceedings  of  the  trial. 

4.  All  trial  exhibits. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 
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6.  Judgment. 

7.  Notice  of  Appeal  to  the  Circuit  Court  of  Ap- 
peals. 

8.  Statement  of  Points  on  Which  Plaintiff  In- 
tends to  Rely  on  Appeal. 

9.  This  designation. 

Dated  this  27th  day  of  July,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon, 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Designation  of  Contents  of  Record  on 
Appeal  by  depositing  in  the  United  States  Post 
Office  at  Portland,  Oregon,  on  the  27th  day  of  July, 
1949,  a  duly  certified  copy  thereof,  enclosed  in  an 
envelope,  with  postage  thereon  prepaid,  addressed 
to  Messrs.  Carl  E.  Davidson  and  Charles  P.  Duffy, 
1525  Yeon  Bldg.,  Portland  4,  Oregon,  attorneys  of 
record  for  plaintiffs. 

/s/  GENE  B.  CONKLIN. 

[Endorsed]  :    Filed  July  27,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  EXHIBITS 

On  motion  of  defendant  and  appellant  herein,  and 
good  cause  appearing  therefor,  it  is  hereby 

Ordered  that  all  of  the  exhibits  and  the  transcript 
of  proceedings  in  the  above  case  be  transmitted  to 
the  Circuit  Court  of  Appeals,  in  connection  with  the 
appeal  in  this  case. 

Dated  this  28th  day  of  July,  1949,  at  Portland, 
Oregon. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :    Filed  July  28,  1949. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 

Civil  No.  4133 
1948 

June  21 — Filed  complaint. 
June  21 — Issued  summons — to  Marshal. 
Jime  25 — Filed  summons  with  return  of  service. 
Aug.  18 — Filed  answer. 
Aug.  23 — Entered  order  setting  for  pre-trial  Sept. 

27,  1948.   Fee. 
Sept.  27 — Record  of  pre-trial  &  order  continuing  to 

Oct.  26  for  further  pre-trial  &  trial.   Fee. 
Oct.   19 — Filed  T)raeci])e  U.  S.  for  issuance  of  sul)- 

Doenas. 
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1948 

Oct.  19 — Filed  praecipe  U.  S.  for  issuance  of  sub- 
poena duces  tecum. 

Oct.  20 — Issued  subpoena — to  Marshal. 

Oct.  20 — Issued  subpoena  duces  tecum — to  Marshal. 

Oct.  21 — Entered  order  canceling  pre-trial  &  trial 
dates.   Fee. 

Oct.  26 — Filed  (3)  Subpoena  duces  tecum. 

1949 

Feb.  7 — Entered  order  setting  for  trial  on  April 
5,  1949.  McC. 

Mar.  29 — Entered  order  resetting  for  trial  on  April 
4,  1949.    1:30  P.M.   McC. 

Apr.    1 — Filed  praecipe  U.  S.  for  subpoenas. 

Apr.    1 — Issued  4  subpoenas — to  Marshal. 

Apr.  2 — Filed  defendant's  motion  for  subpoena 
duces  tecum. 

Apr.  2 — Filed  and  entered  order  for  subpoena 
duces  tecum.  McC. 

Apr.    2 — Issued  subpoena  duces  tecum — to  Marshal. 

Apr.    4 — Filed  and  entered  pre-trial  order.   McC. 

Apr.  4 — Record  of  trial  before  court,  order  con- 
solidating for  trial  with  Civ.  4134  and 
4135  and  order  for  plaintiff  to  submit 
brief  in  2  weeks;  defendants  3  weeks 
thereafter  and  plaintiff  1  week  thereafter. 
McC. 

Apr.  6 — Filed  subpoena  duces  tecum  with  Mar- 
shal's return. 

Apr.    6 — Filed  4  subpoenas  with  Marshal's  return. 

Apr.  11 — Filed  exhibits  1  to  4  inc. 
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1949 

Apr.  18— Filed  plaintiffs  brief. 

May  13— Filed  brief  of  defendant. 

May  20 — Entered  order  that  plaintiff  prepare  Find- 
ings of  Fact,  Conclusions  and  Judgment. 
McC. 

May  20— Filed  plaintiff's  reply  brief. 

May  26 — Filed  and  entered  Findings  of  Fact  and 
Conclusions  of  Law.  McC. 

May  26 — Filed  and  entered  judgment  for  plaintiff 
for  $893.87  together  with  interest  at  6% 
from  Oct.  20,  1947.  McC. 

June    1 — Filed  cost  bill  of  plaintiff. 

June  25 — Filed  notice  of  appeal  to  the  United  States 
Court  of  Appeals. 

July  27 — Filed  designation  of  contents  of  record  on 
appeal. 

July  27 — Filed  statement  of  points  on  which  de- 
fendant intends  to  rely  on  appeal. 

July  28 — Filed  and  entered  order  to  forward  ex- 
hibits.  McC. 

July  28 — Filed  transcript  of  proceedings,  Apr.  4, 
1949. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answer,  pre-trial  order,  findings  of  fact 
and  conclusions  of  law,  judgment,  notice  of  appeal, 
statement  of  points,  designation  of  contents  of  rec- 
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ord,  order  to  send  original  exhibits,  transcript  of 
docket  entries,  and  this  certificate  constitute  the 
record  on  appeal  from  a  judgment  of  said  court  in 
a  cause  therein  numbered  Civil  4133,  in  which  Lloyd 
Babler,  Eichard  Babler,  James  A.  Pollock  and  J.  H. 
Schestak,  dba  Lloyd  Babler,  are  plaintiffs  and 
appellees,  and  Hugh  H.  Earle,  Collector  of  Internal 
Revenue  for  the  District  of  Oregon,  is  appellant 
and  defendant;  that  the  said  record  has  been  pre- 
pared by  me  in  accordance  with  the  designation  of 
contents  of  record  on  appeal  filed  by  the  appellant, 
and  in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
duplicate  transcript  of  testimony  dated  April  4, 
1949,  filed  in  this  office  in  this  cause,  together  with 
exhibits  1  to  4  inclusive. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  1st  day  of  August,  1949. 
LOWELL  MUNDORPF, 
Clerk, 
[Seal]  By  /s/  P.  L.  BUCK, 

Chief  Deputy. 
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[Endorsed]:  No.  12317  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Hugh  H.  Earle, 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  Appellant  vs.  Lloyd  Babler,  Richard  Bab- 
ler,  James  A.  Pollock  and  J.  H.  Schestak,  doing 
business  as  Lloyd  Babler,  Appellees.  Transcript  of 
Record.  In  two  volumes.  Volume  I  Appeal  from 
the  L'nited  States  District  Court  for  the  District  of 
Oregon. 

Filed  August  3,  1949. 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

/s/  PAUL  P.  O'BRIEN, 


No.  12318 


(Bnitth  States 

Court  of  appeals 

Jfor  tlje  Mintl)  Circuiu 


HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Appellant, 
vs. 

J.  N.  CONLEY,  M.  J.  CONLEY  and  LLOYD 
BABLER,  doing  business  as  Babler  and 
Conley, 

Appellee. 


^xm^tvipt  of  Eecorb 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


Phillips  Cr  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD : 

HENRY  L.  HESS, 

United  States  Attorney,  and 

GENE  B.  CONKLIN, 

Assistant  United  States  Attorney, 

Room  506  United  States  Court  House, 
Portland,  Oregon. 

THOMAS  R.  WINTER, 

Special  Assistant  to  Chief  Counsel, 
Treasury  Department, 
713  Smith  Tower  Building, 
Seattle,  Washington. 

For  Appellant. 

CARL  E.  DAVIDSON  and 
CHARLES  P.  DUFFY, 

1525  Yeon  Building, 

Portland,  Oregon. 

For  Appellees. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  4134 

J.  N.  CONLEY,  M.  J.  CONLEY,  and 

LLOYD  BABLER,  dba  Babler  and  Conley, 

Plaintilfs, 

V. 

HUGH  H.  EARLE,  Collector  of  Internal 
Revenue  for  the  District  of  Oregon, 

Defendant. 

COMPLAINT 

I. 

This  is  an  action  for  the  recovery  of  taxes  on 
amounts  paid  for  the  transportation  of  property 
and  persons,  together  with  penalties  and  interest 
thereon,  illegally  assessed  by  the  Commissioner  of 
Internal  Revenue  and  collected  from  plaintiffs  by 
defendant,  purporting  to  act  under  the  authority  of 
Section  3475  and  Section  3469  of  the  Internal 
Revenue  Code  of  the  United  States,  Title  26,  Sec- 
tions 3475  and  3469,  United  States  Code.  Jurisdic- 
tion of  this  action  is  based  on  Section  24  (5)  of  the 
Judicial  Code  of  the  United  States,  Title  28,  Section 
41,  Subdivision  5,  United  States  Code. 

II. 

During  the  period  from  May  1,  1944,  to  April  1, 
1945,  J.  N.  Conley,  M.  J.  Conley  and  Lloyd  Babler, 
plaintiffs  herein,  were  engaged  as  partners  in  a  gen- 
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eral  contracting  business.  As  a  part  of  said  busi- 
ness, plaintiffs  employed  certain  truck  drivers  to 
transport  road  materials  and  persons  for  them  and 
paid  said  truck  drivers  at  a  specified  rate. 

III. 

The  Commissioner  of  Internal  Revenue,  wrong- 
fully asserting  that  said  truck  drivers  were  not  the 
employees  of  the  plaintiffs  but  that  they  were  per- 
sons engaged  in  the  business  of  transporting  prop- 
erty and  persons  for  hire,  assessed  a  tax  against 
plaintiffs  on  the  amounts  so  paid  by  plaintiffs  to 
said  truck  drivers  during  the  aforesaid  period,  to- 
gether with  penalties  and  interest  thereon. 

IV. 

Plaintiffs,  on  or  about  October  20,  1947,  under 
threat  of  seizure  and  sale  of  their  property  by 
defendant,  paid  to  defendant  the  full  amount  of 
said  transportation  taxes,  penalties  and  interest 
assessed,  and  thereafter  and  on  or  about  November 
7,  1947,  plaintiff's  filed  with  the  defendant  for  trans- 
mission to  the  Commissioner  of  Internal  Revenue 
their  claim  for  refund  of  $173.11,  representing  the 
amount  of  transportation  taxes,  penalties  and  inter- 
est paid.  The  said  claim  for  refund  was  denied  by 
the  Commissioner  of  Internal  Revenue  by  regis- 
tered letter  mailed  to  plaintiffs  on  May  27,  1948. 

Wherefore,  plaintiffs  pray  for  judgment  against 
defendant  in  the  sum  of  $173.11,  with  interest  there- 
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on  from  the  date  of  payment,  and  for  their  costs 
and  disbursements  incurred  herein. 

/s/  CARL  E.  DAVIDSON, 
/s/  CHARLES  P.  DUFFY, 
1525  Yeon  Building, 
Portland  4,  Oregon. 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  June  21,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

The  defendant,  by  his  attorney,  Henry  L.  Hess, 
Esquire,  United  States  Attorney  for  the  District 
of  Oregon,  in  answer  to  the  complaint  states :  I 

I. 

The  allegations  contained  in  paragraph  I  of  the 
complaint  are  admitted  except  it  is  denied  that  the 
taxes,  together  with  penalties  and  interest  thereon, 
were  illegally  assessed  against  and  collected  from 
the  plaintiffs. 

II. 

The  allegations  contained  in  paragraph  II  of  the 
complaint  are  denied  except  it  is  admitted  that  dur- 
ing the  period  from  May  1,  1944  to  April  1,  1945 
J.  N.  Conley,  M.  J.  Conley  and  Lloyd  Babler  were 
engaged  as  partners  in  a  general  contracting  busi- 
ness. 
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III. 
The  allegations  contained  in  paragraph  III  of  the 
comjjlaint  are  denied  except  it  is  admitted  that 
transportation  taxes,  interest  and  penalties  in  the 
total  amount  of  $173.11  were  assessed  against  plain- 
tiffs. 

IV. 
The  allegations  contained  in  jjaragraph  IV  of  the 
complaint  are  admitted. 

Wherefore,  the  defendant  prays  that  plaintiffs' 
complaint  be  dismissed  with  costs  to  be  assessed 
against  the  plaintiffs. 

HENRY  L.  HESS, 

United  States  Attorney, 
Attorney  for  the  Defendant. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America 
District  of  Oregon,  ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon  and  one  of  de- 
fendant's attorneys  herein,  hereby  certify  that  I 
have  made  service  of  the  foregoing  Answer  upon 
the  plaintiff  by  depositing  a  duly  certified  copy 
thereof  in  the  U.  S.  Post  Office  at  Portland,  Oregon, 
on  the  18th  day  of  August,  1948,  enclosed  in  an 
envelope  with  postage  thereon  prepaid  addressed  to 
Messrs.  Carl  E.  Davidson  and  Charles  P.  Duffy, 
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1525  Yeon  Building,  Portland  4,  Oregon,  attorneys 
of  record  for  plaintiff. 

/s/  GENE  B.  CONKLIN. 

[Endorsed] :  Piled  Aug.  18,  1948. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

This  cause  having  come  on  regularly  for  a  pre- 
trial conference  before  the  Honorable  James  Alger 
Fee,  one  of  the  Judges  of  the  above-entitled  court, 
at  Portland,  Oregon,  on  the  27th  day  of  September, 
1948,  plaintiffs  appearing  by  Charles  P.  Duffy,  one 
of  their  attorneys,  defendant  appearing  by  Thomas 
R.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon,  and  the  follow- 
ing proceedings  were  had  and  done : 

Admitted  Facts 

It  appears  from  the  pleadings  and  the  pre-trial 

proceedings  that  the  following  facts  are  admitted 

and  may  be  taken  and  deemed  by  the  court  on  the 

trial   of   tliis   action   as   established   facts   therein: 

I. 

This  is  an  action  for  the  recovery  of  taxes  on 
amounts  paid  for  the  transportation  of  property 
and  persons,  together  with  penalties  and  interest 
thereon,  assessed  by  the  Commissioner  of  Internal 
Revenue  and  collected  from  plaintiffs  by  defendant. 


J.  N,  Co7iley  et  al.  39 

puri)orting  to  act  under  tlie  authority  of  Section 
3475  and  Section  3469  of  the  Internal  Revenue  Code 
of  the  United  States,  Title  26,  Sections  3475  and 
3469,  United  States  Code.  Jurisdiction  of  this 
action  is  based  on  Title  28,  United  States  Code, 
Section  1340. 

11. 
During  the  period  from  May  1,  1944,  to  April  1, 
1945,  J.  N.  Conley,  M.  J.  Conley  and  Lloyd  Babler, 
plaintiffs  herein,  were  engaged  as  partners  in  a 
general  contracting  business.  As  a  part  of  said  busi- 
ness, plaintiffs  entered  into  several  contracts  where- 
by they  undertook  certain  road  construction  and 
resurfacing  work  on  a  marine  base  at  Klamath 
Falls,  Oregon,  and  other  locations,  and  in  order  to 
carry  out  said  contracts,  entered  into  verbal  agree- 
ments with  various  owners  of  trucks  for  the  pur- 
pose of  transporting  bulk  construction  material 
from  stockpiles,  quarries,  or  other  locations,  to  the 
sites  of  the  roads  and  the  marine  base,  which  they 
were  constructing  or  resurfacing.  The  owners  of 
these  trucks  were  paid  on  an  hourly,  load  or  yard- 
mile  basis.  In  some  cases  a  truck  was  operated  by 
the  owner  of  the  truck  and  in  other  instances  by 
others;  i)laintiffs  also,  during  said  period,  entered 
into  an  oral  agreement  with  one  or  more  truck 
owners  for  the  purpose  of  transj)orting  workers 
to  or  from  a  construction  job. 

III. 

The  Commissioner  of  Internal  Revenue  asserting 
tliat  said  truck  owner-operators  and  drivers  were 
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not  the  employees  of  the  plaintiffs  and  that  the 
truck  owners  were  persons  engaged  in  the  business 
of  transporting  property  for  hire;  and  asserting 
that  to  the  extent  that  w^orkers  were  transported, 
the  amounts  paid  to  the  truck  owners  w^ere  taxable 
as  amounts  paid  for  the  transportation  of  persons 
by  motor  vehicle,  assessed  transportation  taxes 
against  the  plaintiffs  equal  to  3%  or  15%,  respec- 
tively, of  the  amounts  allegedly  paid  by  plaintiffs 
to  said  truck  owners  on  an  hourly,  load  or  yard- 
mile  basis  during  the  aforesaid  period,  together 
with  penalties  and  interest  thereon. 

IV. 

That  attached  hereto,  marked  Exhibit  ^^A,"  and 
by  reference  made  a  part  hereof,  is  a  representative 
form  of  statement  by  the  plaintiffs  to  their  truck 
owners.  In  this  instance  the  truck  owner,  George 
Greenberg,  owned  two  trucks,  one  of  which  was 
driven  by  himself  and  one  by  another  truck  driver. 
Each  truck  owner  was  charged  back  against  the 
amount  due  on  an  hourly,  load  or  yard-mile  basis 
the  amount  shown  thereon  as  wages  to  himself  and 
truck  drivers,  and  a  10%  payroll  insurance  item. 

Plaintiffs,  on  or  about  October  20,  1947,  under 
threat  of  seizure  and  sale  of  their  property  by  de- 
fendant, paid  to  defendant  the  full  amount  of  said 
transportation  taxes,  penalties  and  interest  assessed 
under  Section  3475  and  Section  3469  of  the  Internal 
Revenue  Code,  and  thereafter  and  on  or  about  No- 
vember 7,  1947,  plaintiffs  filed  with  the  defendant 
for  transmission  to  the  Commissioner  of  Internal 
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Revenue,  their  claim  for  refund  of  $173.11,  repre- 
senting the  amount  of  transportation  taxes,  penal- 
ties and  interest  paid.  The  said  claim  for  refund 
was  denied  by  the  Commissioner  of  Internal 
Revenue  by  registered  letter  mailed  to  plaintiffs  on 
May  27,  1948. 

Plaintiffs'  Contentions 
I. 

That  all  of  said  truck  drivers  were  employees  of 
the  plaintiffs  and  that  said  truck  owners  were  not 
persons  engaged  in  the  business  of  transporting 
property  for  hire  within  the  purview  of  Section 
3475  of  the  Internal  Revenue  Code  of  the  United 
States,  Title  26,  Section  3475,  United  States 
Code. 

II. 

That  the  amounts  paid  for  the  transportation  of 
plaintiffs'  employees  w^ere  not  taxable  under  the 
provisions  of  Section  3469  of  the  Internal  Revenue 
Code  of  the  United  States,  Title  26,  Section  3469, 
United  States  Code. 

III. 

That  all  of  the  transportation  taxes  in  question 
were  illegally  assessed  against  j)laintiff's  by  the 
Commissioner  of  Internal  Revenue  and  illegally  col- 
lected by  defendant  from  plaintiffs. 

Defendant's  Contentions 
I. 
That  to  the  extent  that  the  trucks  were  used  for 
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the  transportation  of  property,  the  truck  owners 
were  ^^  persons  engaged  in  the  business  of  trans- 
porting property  for  hire/'  and,  as  such,  were  liable 
for  collecting  from  the  plaintiffs  the  tax  imposed 
by  Section  3475  of  the  Internal  Revenue  Code,  and 
for  filing  returns  (on  Form  727)  for  all  taxes  so 
collected,  and  the  plaintiffs  were  liable  for  paying 
the  tax;  that  to  the  extent  that  the  trucks  were 
used  for  the  transportation  of  workers,  the  amounts 
paid  to  the  truck  owners  were  taxable  as  ^^  amounts 
paid  *  *  *  for  the  transportation  ^  *  *  of 
persons  *  *  *  by  motor  vehicle''  under  Section 
3469  of  the  Internal  Revenue  Code. 

II. 
That  the  drivers  of  the  trucks,  to  the  extent  that 
they  drove  their  own  trucks,  were  not  employees  of 
the  plaintiffs  but  w^ere   ''persons   engaged  in  the 
business  of  transporting  property  for  hire." 

III. 

That  the  drivers  of  the  trucks,  to  the  extent  that 
they  did  not  drive  their  own  trucks,  were  not  em- 
ployees of  the  plaintiffs,  but  w^ere  the  employees  of 
the  owner  of  the  truck  which  they  drove. 

Issues  of  Fact  and  Law  to  be  Determined 

I. 

Whether  the  drivers  of  the  trucks,  to  the  extent 

that  they  drove  their  own  trucks,  were  employees 

of   the   plaintiffs,    or   whether   they   w^ere    persons 

engaged  in  the  business  of  transporting  property 
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for  hire  within  the  purview  of  Section  3475  of  the 
Internal  Revenue  Code  (Title  26,  U.S.C.  3475). 

II. 

Whether  the  drivers  of  the  trucks,  to  the  extent 
that  they  did  not  drive  their  own  trucks  were  em- 
ployees of  the  plaintiffs  or  employees  of  the  owners 
of  the  trucks,  and  the  owners  w^ere  persons  engaged 
in  the  business  of  transporting  property  for  hire 
wdthin  the  purview  of  Section  3475  of  the  Internal 
Revenue  Code  (Title  26,  U.S.C.  3475). 

IIL 

Whether  or  not  the  amounts  paid  for  the  trans- 
portation of  plaintiffs'  employees  were  taxable 
under  the  provisions  of  Section  3469  of  the  Internal 
Revenue  Code  of  the  United  States,  Title  26,  Sec- 
tion 3469,  United  States  Code. 

IV. 

Whether  plaintiffs  are  entitled  to  a  refund  of  the 
taxes,  penalties  and  interest  paid  by  them  as  prayed 
for  in  the  complaint  herein. 

Exhibits 
Plaintiffs  introduced  in  evidence  as  their  only 
I)re-trial  exhibit  certain  work  sheets  showing,  dur- 
ing the  i)eriod  involved,  the  names  of  the  own- 
ers of  the  trucks  and  the  number  of  trucks  owned 
by  them,  amounts  paid  on  an  hourly,  load  or  yard- 
mile  basis,  less  deductions  claimed  to  be  i)aid  as 
wages  to  drivers  of  the  trucks  and  other  adjust- 
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ments  and  settlements  made  with  truck  owners; 
defendant  introduced  no  exhibits  at  the  pre-trial 
conference. 

It  is  agreed  by  the  parties  that  this  pre-trial 
order  will  govern  the  course  of  the  trial  and  will 
not  be  amended  except  by  consent  or  to  prevent 
manifest  injustice. 

The  court  finding  that  the  foregoing  clearly  and 
accurately  reflects  the  pre-trial  conference  had  here- 
in and  the  stipulations  and  agreements  of  the 
parties,  hereby  ratifies  and  confirms  the  foregoing 
proceedings  in  all  things  and  does  hereby 

Order  that  the  said  pre-trial  order  be  and  the 
same  is  hereby  incorporated  into  and  hereby  made  a 
part  of  the  record  in  this  case  for  the  purpose  of 
controlling  the  course  of  proceedings  on  the  formal 
trial  hereof  before  the  court. 

Dated  this  4th  day  of  April,  1948. 

/s/  CLAUDE  McCOLLOCH, 
Approved : 

/s/  CHARLES  P.  DUFFY, 

of  Attorneys  for  Plaintiffs. 
/s/  THOMAS  R.  WINTER, 

of  Attorneys  for  Defendant. 
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EXHIBIT  ^^A'' 

Babler  Bros. 

Contractors 

4617  S.  E.  Milwaukie  Ave. 

Portland  2,  Oregon 

TO  George  Oreenberg  DR. 
Tillamook,  Oregon 

Oct.  6,  1945 

Crater  Lake-Fort  Klamath  Timber  Access  Road 
Contract  #2735. 

Truck  #1     41391/2  yard  mile  haul  @  .09^  per  yd.  mile    $372.55 
Truck  #3     38661/2     "       "       "     @  .09^    "     "     "        347.99 


Total  Credits $720.54 

Less: 

Payroll— Greenberg  $103.95 

Webb  111.10 


215.05 
10%  payroll  insurance  21.50       $236.55 


Final  payment  Amount  of  this  check  $483.99 

Paid  by  Check  #717 
October  6,  1945 
Voucher  208 

[Endorsed] :  Filed  April  4,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  Mc- 
Colloch,  one  of  the  judges  of  the  above-entitled 
court,  at  Portland,  Oregon,  on  the  4th  day  of  Aj)ril, 
1949,  plaintiffs  appearing  by  Charles  P.  Duffy,  one 
of  their  attorneys,  defendant  appearing  by  Thomas 
R.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon;  and 
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The  parties  having  produced  testimony  and  evi- 
dence in  behalf  of  their  respective  contentions  as 
reflected  by  the  pretrial  order  previously  made  and 
entered  herein ;  and 

The  court  having  thereafter  considered  fully  all 
matters  of  fact  and  law  presented  by  the  parties 
and  being  at  this  time  fully  advised,  does  make  the 
following 

Findings  of  Fact 
I. 

Plaintiffs  instituted  this  action  to  recover  taxes 
on  amounts  paid  for  the  transportation  of  property 
and  persons,  together  with  penalties  and  interest 
thereon,  assessed  by  the  Commissioner  of  Internal 
Revenue  and  collected  from  plaintiff's  by  defendant 
purporting  to  act  under  the  authority  of  Section 
3475  and  Section  3469  of  the  Internal  Revenue  Code 
of  the  United  States,  Title  26,  Sections  3475  and 
3469,  United  States  Code.  Jurisdiction  of  this 
action  is  based  on  Title  28,  United  States  Code, 
Section  1340. 

II. 

During  the  period  from  May  1,  1944,  to  April  1, 
1945,  J.  N.  Conley,  M.  J.  Conley  and  Lloyd  Babler, 
plaintiffs  herein,  w^ere  engaged  as  partners  in  a 
general  contracting  business.  As  a  part  of  said  busi- 
ness, plaintiffs  entered  into  several  contracts  where- 
by they  undertook  certain  road  construction  and 
resurfacing  work  on  a  marine  base  at  Klamath 
Falls,  Oregon,  and  on  other  locations,  and  in  order 
to  carry  out  said  contracts  entered  into  verbal  lease 
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agreements  with  various  owners  of  trucks  for  the 
purpose  of  transporting  bulk  construction  material 
from  stock  piles,  quarries  and  other  locations  to  the 
sites  of  the  roads  and  marine  base  which  they  were 
constructing  or  resurfacing.  The  owners  of  these 
trucks  were  paid  a  rental  on  an  hourly,  load  or 
yard-mile  basis.  In  some  cases  a  truck  was  oper- 
ated by  the  owner  of  the  truck  and  in  other  in- 
stances by  others.  Plaintiffs  also  during  said  period 
entered  into  similar  agreements  with  the  truck 
owners  for  the  purpose  of  transporting  some  of 
their  employees  to  the  site  of  the  construction  job. 

III. 

The  Commissioner  of  Internal  Revenue,  assert- 
ing that  the  truck  owner-operators  and  drivers  were 
not  the  employees  of  the  plaintiffs  and  that  the 
truck  owners  were  persons  engaged  in  the  business 
of  transporting  property  for  hire,  and  asserting 
that  to  the  extent  that  plaintiffs'  employees  were 
transported,  the  amounts  paid  to  the  truck  owners 
were  taxable  as  amounts  paid  for  the  transporta- 
tion of  persons  by  motor  vehicle,  assessed  transpor- 
tation taxes  against  the  plaintiffs  equal  to  3%  or 
15%,  respectively,  of  the  amounts  i)aid  by  plaintiff's 
to  said  truck  owner-operators  and  drivers  during 
tlie  aforesaid  period,  together  with  penalties  and 
interest  thereon. 

IV. 

Plaintiffs  on  October  20,  1947,  under  threat  of 
seizure    and    sale    of    their    ])roperty    by    defend- 
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ant,  paid  to  defendant  the  full  amount  of  said  trans- 
portation taxes,  penalties  and  interest  assessed 
under  Section  3475  and  Section  3469  of  the  Internal 
Revenue  Code,  and  thereafter  and  on  November  7, 
1947,  plaintiffs  filed  with  the  defendant  for  trans- 
mission to  the  Connnissioner  of  Internal  Revenue 
their  claim  for  refund  of  $173.11,  representing  the 
amount  of  transportation  taxes,  penalties  and  inter- 
est paid.  The  said  claim  for  refund  was  denied  by 
the  Commissioner  of  Internal  Revenue  by  regis- 
tered letter  mailed  to  plaintiffs  on  May  27,  1948. 

V. 

All  of  said  truck  drivers,  whether  they  were  truck 
owners  or  not,  were  subject  to  the  will  and  control 
of  the  plaintiffs,  not  only  as  to  what  should  be  done 
but  how  it  should  be  done,  and  plaintiffs  had  the 
right  to  discharge  said  truck  drivers,  whether  truck 
owners  or  not,  at  any  time. 

Prom  the  foregoing  Findings  of  Fact,  the  court 
draws  the  following 

Conclusions  of  Law 
I. 
That   all   of   said  truck   drivers,   whether   truck 
owners  or  not,  were  employees  of  the  plaintiffs  dur- 
ing the  period  in  question. 

II. 

That  said  truck  owners  were  not  persons  engaged 
in  the  business  of  transporting  property  for  hire 
within  the  purview  of  Section  3475  of  the  Internal 
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Revenue  Code  of  the  United  States,  Title  26,  Sec- 
tion 3475,  United  States  Code. 

III. 

That  the  hauling  of  the  bulk  construction  ma- 
terials from  stock  piles,  quarries  and  other  locations 
to  the  sites  of  the  roads  and  marine  base  which 
they  were  constructing  or  resurfacing  did  not 
constitute  the  transportation  of  property  within  the 
purview  of  Section  3475  of  the  Internal  Revenue 
Code  of  the  United  States,  Title  26,  Section  3475, 
United  States  Code. 

IV. 

That  the  transportation  of  some  of  plaintiffs'  em- 
I)loyees  to  the  sites  of  the  construction  job  did  not 
constitute  the  transportation  of  persons  within  the 
jjurview  of  Section  3469  of  the  Internal  Revenue 
Code  of  the  United  States,  Title  26,  Section  3469, 
United  States  Code. 

V. 

That  all  of  the  transportation  taxes  in  question 
were  illegally  assessed  against  plaintiff's  by  the  Com- 
missioner of  Internal  Revenue  and  illegally  col- 
lected by  defendant  from  plaintiffs. 

VI. 

That  by  reason  of  the  foregoing  j^laintiffs  are 
entitled  to  recover  judgment  against  defendant  for 
the  sum  of  $173.11,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  October  20,  1947, 
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and   for   their    costs    and    disbursements    incurred 
herein. 

Dated  at  Portland,  Oregon,  this  26th  day  of  May, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

Receipt  of  a  copy  of  the  within  proposed  Find- 
ings of  Pact   and  Conclusions   of  Law  is  hereby 
acknowledged  this  25th  day  of  May,  1949. 
/s/  GENE  B.  CONKLIN, 

of  Attorneys  for  Defendant. 

[Endorsed] :  Piled  May  26,  1949. 


[Title  of  District  Court  and  Cause.] 
JUDGMENT 

This  cause,  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  Mc- 
CoUoch,  one  of  the  judges  of  the  above-entitled 
court,  at  Portland,  Oregon,  on  the  4th  day  of  April, 
1949,  plaintiffs  appearing  by  Charles  P.  Duffy,  one 
of  their  attorneys,  defendant  appearing  by  Thomas 
R.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon,  and  the  parties 
having  produced  testimony  and  evidence  in  behalf 
of  their  respective  contentions  as  reflected  by  the 
pretrial  order  previously  made  and  entered  herein, 
and 

The  court  having  considered  fully  all  matters  of 
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fact  and  law  presented  by  the  parties,  and  Findings 
of  Fact  and  Conclusions  of  Law  having  been  sub- 
mitted by  plaintiffs,  which  Findings  of  Fact  and 
Conclusions  of  Law  have  heretofore  been  signed  by 

the  court  and  entered  of  record  on  the day 

of  May,  1949, 

Now  Therefore,  based  upon  the  foregoing  Find- 
ings of  Fact  and  Conclusions  of  Law, 

It  is  Hereby  Considered,  Ordered  and  Adjudged 
that  plaintiffs  have  and  recover  judgment  of  and 
from  defendant  for  the  sum  of  $173.11,  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  October  20,  1947,  and  for  their  costs 
and  disbursements  incurred  herein. 

Dated  at  Portland,  Oregon,  this  26th  day  of  May, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :  Filed  May  26,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  COURT  OF  APPEALS 

Notice  is  hereby  given  that  Hugh  H.  Earle,  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, defendant  above  named,  hereby  appeals  to  the 
United    States   Court   of   Appeals   for   the   Ninth 
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Circuit  from  the   final   judgment  entered  in   this 
action  on  May  26,  1949  in  favor  of  the  plaintiffs. 

Dated  this  25th  day  of  June,  1949. 
HENRY  L.  HESS, 

United  States  Attorney 

for  the  District  of  Oregon. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

CERTIFICATE  OF  SERVICE  BY  MAIL 

United  States  of  America 
District  of  Oregon,  ss 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Notice  of  Appeal  to  The  United  States 
Court  of  Appeals  by  Depositing  in  the  United 
States  Post  Office  at  Portland,  Oregon,  on  the  25th 
day  of  June,  1949,  a  duly  certified  copy  thereof, 
enclosed  in  an  envelope,  with  postage  thereon  pre- 
paid, addressed  to  Carl  E.  Davidson  and  Charles  P. 
Duffy,  Attorneys  at  Law,  1525  Yeon  Building, 
Portland  4,  Oregon,  Attorneys  of  record  for  Plain- 
tiffs. 

/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

[Endorsed] :  Filed  June  25,  1949. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OP  POINTS  ON  WHICH  DE- 
PENDANT INTENDS  TO  RELY  ON  AP- 
PEAL 

The  Defendant,  having  taken  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  Judgment  rendered  by 
the  District  Court  of  the  L'nited  States  for  the  Dis- 
trict of  Oregon,  hereby  designates  the  following 
points  to  be  relied  on  in  the  prosecution  of  said 
appeal : 

I. 

The  District  Court  erred  in  finding  that  plaintiffs 
entered  into  lease  agreements  with  various  owners 
of  trucks  for  the  purpose  of  transporting  bulk  con- 
struction material  from  stockpiles,  quarries  and 
other  locations  to  the  sites  of  the  roads  and  airports 
which  they  were  constructing. 

II. 

The  District  Court  erred  in  finding  that  plaintiffs 
entered  into  similar  agreements  with  the  truck  own- 
ers for  the  purpose  of  transporting  some  of  their 
employees  to  the  site  of  the  construction  job. 

III. 

The  District  Court  erred  in  finding  that  the  truck 
owners  were  paid  a  rental  on  an  hourly,  load  or 
yard-mile  basis. 

IV. 

The  District  Court  erred  in  finding  that  all  of 
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the  truck  drivers  were  subject  to  the  will  and  con- 
trol of  the  plaintiffs  not  only  as  to  what  should  be 
done,  but  how  it  should  be  done. 

V. 

The  District  Court  erred  in  entering  each  and 
every  conclusion  of  law. 

VI. 

The  District  Court  erred  in  entering  judgment 
for  plaintiffs. 

VII. 

The  District  Court  erred  in  not  entering  judg- 
ment for  defendant. 

Dated  this  27th  day  of  July,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 

United  States  Attorney 
for  the  District  of  Oregon. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Statement  of  Points  on  Which  Defend- 
ant Intends  to  Rely  on  Appeal  by  depositing  in  the 
United  States  Post  Office  at  Portland,  Oregon,  on 
the  27th  day  of  July,  1949,  a  duly  certified  copy 
thereof,    enclosed    in    an    envelope,    with    postage 
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thereon  prepaid,  addressed  to  Messrs.  Carl  E.  Da- 
vidson and  Charles  P.  Duffy,  1525  Yeon  Bldg., 
Portland  4,  Oregon,  attorneys  of  record  for  plain- 
tiffs. 

/s/  GENE  B.  CONKLIN. 

[Endorsed] :     Filed  July  27,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon : 

Defendant,  Hugh  H.  Earle,  Collector  of  Inter- 
nal Revenue  for  the  District  of  Oregon  hereby  des- 
ignates the  entire  record  in  this  case  to  be  con- 
tained in  the  record  on  appeal  which  is  described 
as  follows: 

1.  All  pleadings. 

2.  Pre-trial  Order. 

3.  Transcript  of  proceedings  of  the  trial. 

4.  All  trial  exhibits. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 

6.  Judgment. 

7.  Notice  of  Appeal  to  the  Circuit  Court  of  Ap- 
peals. 

8.  Statement  of  Points  on  Which  Plaintiff  In- 
tends to  Rely  on  Aj^peal. 

9.  This  designation. 
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Dated  this  27th  day  of  July,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Designation  of  Contents  of  Record  on 
Appeal  by  depositing  in  the  United  States  Post 
Office  at  Portland,  Oregon,  on  the  27th  day  of  July, 
1949,  a  duly  certified  copy  thereof,  enclosed  in  an 
envelope,  with  postage  thereon  prepaid,  addressed 
to  Messrs.  Carl  E.  Davidson  and  Charles  P.  Duffy, 
1525  Yeon  Bldg.,  Portland  4,  Oregon,  attorneys  of 
record  for  plaintiffs. 

/s/  GENE  B.  CONKLIN. 

[Endorsed] :     Filed  July  27,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  EXHIBITS 

On  motion  of  defendant  and  appellant  herein,  and 
good  cause  appearing  therefor,  it  is  hereby 

Ordered  that  all  of  the  exhibits  and  the  tran- 
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script  of  proceedings  in  the  above  case  be  trans- 
mitted to  the  Circuit  Court  of  Appeals,  in  connection 
with  the  appeal  in  this  case. 

Dated  this  28th  day  of  July,  1949,  at  Portland, 
Oregon. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]  :     Filed  July  28,  1949. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
Civil  No.  4134 
1948 

June  21 — Piled  Complaint. 

June  21 — Issued  summons — to  Marshal. 

June  25 — Piled  summons  v^ith  return  of  service. 

Aug.  18 — Piled  answer. 

Aug.  23 — Entered  order  setting  for  pre-trial  con- 
ference Sept.  27,  1948.   Pee. 

Sept.  27 — Record  of  pre-trial  &  order  continuing 
to  Oct.  26  for  further  pre-trial  and  trial. 
Pee. 

Oct.  19 — Piled  praecipe  U.  S.  for  issuance  of  sub- 
poenas. 

Oct.  19 — Piled  praecipe  U.  S.  for  issuance  of  sub- 
poena duces  tecum. 

Oct.  20 — Issued  subpoenas — to  Marshal. 

Oct.  20 — Issued  subpoena  duces  tecum — to  Marshal. 

Oct.  21 — Entered  order  canceling  pre-trial  &  trial. 
Pee. 
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1948 

Oct.  26 — Filed  (3)  subpoenas. 

Oct.  26 — Filed  subpoena  Duces  Tecum. 
1949 

Feb.  7 — Entered  order  setting  for  trial  on  April  5, 
1949.  McC. 

Mar.  29 — Entered  order  resetting  for  trial  on  April 
4,  1949,1:30  p.m.  McC. 

Apr.  1 — Filed  praecipe  U.  S.  for  subpoenas — is- 
sued 4  subpoenas — to  Marshal. 

Apr.  2 — Filed  def's  motion  for  subpoena  duces 
tecum. 

Apr.  2 — Filed  &  entered  order  for  subpoena  duces 
tecum.  McC. 

Apr.    2 — Issued  subpoena  duces  tecum — to  Marshal. 

Apr.    4 — Filed  &  entered  pre-trial  order.  McC. 

Apr.  4 — Record  of  trial  before  court;  order  con- 
solidating with  Civ.  4133  &  4135 ;  &  order 
for  ptff  to  submit  brief  in  2  weeks ;  deft.  3 
weeks  thereafter  &  deft.  1  week  thereafter. 
McC. 

Apr.  6 — Filed  subpoena  duces  tecum  with  Mar- 
shal's return. 

Apr.  11 — Filed  exhibits  1  to  4  inc. 

Apr.  18— Filed  ptff's  brief. 

May  13— Filed  deft's  brief. 

May  20 — Entered  order  that  plaintiff  prepare  Find- 
ings of  Fact,  Conclusions  and  Judgment. 
McC. 

May  26 — Filed  &  entered  Findings  of  Fact  &  Con- 
clusions of  Law.   McC. 
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1949 

May  26 — Filed  &   entered   judgment   for  ptff   for 

$173.11  with  interest  at  6%  from  Oct.  20, 

1947.  McC. 
June    1 — Filed  cost  bill  of  plntf . 
June  25 — Filed    notice    of    appeal    to    the    United 

States  Court  of  Appeals,  by  U.  S. 
July  27 — Filed  designation  of  contents   of  record 

of  appeal. 
July  27 — Statement  of  points  on  which  defendant 

intends  to  rely  on  appeal. 
July  28 — Filed  &  entered  order  to  forward  exhibits. 

McC. 
July  28 — Filed  Transcript  of  Proceedings  April  4, 

1949. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answer,  pre-trial  order,  findings  of  fact 
and  conclusions  of  law,  judgment,  notice  of  ap- 
I)eal,  statement  of  points,  designation  of  contents 
of  record,  order  to  send  original  exhibits,  transcript 
of  docket  entries,  and  clerk's  certificate,  constitute 
the  record  on  appeal  from  a  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  4134,  J.  N.  Con- 
ley,  M.  J.  Conley,  and  Lloyd  Babler,  dba  Babler 
and  Conley,  plaintiffs  and  appellees,  and  Hugh  H. 
Earle,  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon,  is  defendant  and  appellant;  that 
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the  said  record  has  been  prepared  by  me  in  accord- 
ance with  the  said  designation  of  contents  of  record 
on  appeal  filed  by  the  appellant,  and  in  accordance 
with  the  rules  of  this  court. 

I  further  certify  that  the  duplicate  transcript  of 
testimony  and  exhibits  1  to  4,  inclusive,  which  went 
forward  with  cause  Civil  4133,  Babler  et  al  vs. 
Earle,  were  used  jointly  with  this  case  and  Civil 
4135,  J.  N.  Conley  et  al.  vs.  Earle. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  1st  day  of  August,  1949. 
LOWELL  MUNDORFP, 
Clerk. 
[Seal]  By  /s/  P.  L.  BUCK, 

Chief  Deputy. 


[Endorsed] :  No.  12318.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Hugh  H.  Earle,  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, Appellant,  vs.  J.  N.  Conley,  M.  J.  Conley  and 
Lloyd  Babler,  Doing  Business  as  Babler  and  Con- 
ley, Appellees.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  District 
of  Oregon. 

Filed  August  3,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


No.  12319 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

HENRY  L.  HESS, 

United  States  Attorney,  and 

GENE  B.  CONKLIN, 

Assistant  United  States  Attorney, 

Room  506  United  States  Court  House, 
Portland,  Oregon. 

THOMAS  R.  WINTER, 

Special  Assistant  to  Chief  Counsel, 
Treasury  Department, 
713  Smith  Tower  Building, 
Seattle,  Washington, 
For  Appellant. 

CARL  E.  DAVIDSON  and 
CHARLES  P.  DUFFY, 

1525  Yeon  Building, 

Portland,  Oregon, 
For  Appellees. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  4135 

J.  N.  CONLEY,  M.  J.  CONLEY,  HARRY  BAB- 
LER  and  LLOYD  BABLER,  dba  Babler 
Brothers, 

Plaintiffs, 

vs. 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 
COMPLAINT 

I. 

This  is  an  action  for  the  recovery  of  taxes  on 
amounts  paid  for  the  transportation  of  property,  to- 
gether with  penalties  and  interest  thereon,  illegally 
assessed  by  the  Commissioner  of  Internal  Revenue 
and  collected  from  plaintiffs  by  defendant,  purport- 
ing to  act  under  the  authority  of  Section  3475  of 
the  Internal  Revenue  Code  of  the  United  States, 
Title  26,  Section  3475,  United  States  Code.  Juris- 
diction of  this  action  is  based  on  Section  24  (5)  of 
the  Judicial  Code  of  the  United  States,  Title  28, 
Section  41,  Subdivision  5,  United  States  Code. 

II. 

During  the  period  from  December  1,  1942,  to  May 
1,  1944,  J.  N.  Conley,  M.  J.  Conley,  Harry  Babler 
and  Lloyd  Babler,  plaintiffs  herein,  were  engaged 
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as  partners  in  a  general  contracting  business.  As  a 
part  of  said  business,  plaintiffs  employed  certain 
truck  drivers  to  transport  road  materials  for  them 
and  paid  said  truck  drivers  at  a  specified  rate. 

III. 

The  Commissioner  of  Internal  Revenue,  wrong- 
fully asserting  that  said  truck  drivers  were  not  the 
employees  of  the  plaintiffs  but  that  they  were  per- 
sons engaged  in  the  business  of  transporting  prop- 
erty for  hire,  assessed  a  tax  against  plaintiffs  equal 
to  3%  of  the  amounts  so  paid  by  plaintiffs  to  said 
truck  drivers  during  the  aforesaid  period,  together 
with  penalties  and  interest  thereon. 

IV. 

Plaintiffs,  on  or  about  October  20,  1947,  under 
threat  of  seizure  and  sale  of  their  property  by  de- 
fendant, paid  to  defendant  the  full  amount  of  said 
transportation  taxes,  penalties  and  interest  assessed, 
and  thereafter  and  on  or  about  November  7,  1947, 
plaintiff's  filed  with  the  defendant  for  transmission 
to  the  Commissioner  of  Internal  Revenue  their  claim 
for  refund  of  $4,537.15,  representing  the  amount  of 
transportation  taxes,  penalties  and  interest  paid. 
The  said  claim  for  refund  was  denied  by  the  Com- 
missioner of  Internal  Revenue  by  registered  letter 
mailed  to  plaintiffs  on  May  27,  1948. 

M^herefore,  plaintiff's  pray  for  judgment  against 
defendant  in  the   sum   of  $4,537.15,   with   interest 
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thereon  from  the  date  of  payment,  and  for  their 
costs  and  disbursements  incurred  herein. 
/s/  GAEL  E.  DAVIDSON, 
/s/  CHARLES  P.  DUFFY, 

1525  Yeon  Building,  Portland 
4,  Oregon, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  June  21,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

The  defendant,  by  his  attorney,  Henry  L.  Hess, 
Esquire,  United  States  Attorney  for  the  District 
of  Oregon,  in  answer  to  the  complaint,  states: 

I. 

The  allegations  contained  in  paragraph  I  of  the 
complaint  are  admitted  except  it  is  denied  that  the 
taxes,  together  with  penalties  and  interest  thereon, 
were  illegally  assessed  against  and  collected  from 
the  plaintiffs. 

II. 

The  allegations  contained  in  paragraph  II  of  the 
complaint  are  denied  except  it  is  admitted  that  dur- 
ing the  period  from  December  1,  1942,  to  May  1, 
1944,  J.  N.  Conley,  M.  J.  Conley,  Harry  Babler 
and  Lloyd  Babler  were  engaged  as  partners  in  a 
general  contracting  business. 
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III. 

The  allegations  contained  in  paragraph  III  of 
the  complaint  are  denied  except  it  is  admitted  that 
transportation  taxes,  interest  and  penalties  in  the 
total  amount  of  $4,537.15  were  assessed  against 
plaintiffs. 

IV. 
The  allegations   contained  in  paragraph  IV  of 
the  complaint  are  admitted. 

Wherefore,  the  defendant  prays  that  plaintiffs' 
complaint  be  dismissed  with  costs  to  be  assessed 
against  the  plaintiffs. 

HENRY  L.  HESS, 

United  States  Attorney, 
Attorney  for  the  Defendant. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon  and  one  of  de- 
fendant's attorneys  herein,  hereby  certify  that  I 
have  made  Service  of  the  foregoing  Answer  on  the 
plaintiff  by  depositing  a  duly  certified  copy  thereof 
in  the  U.  S.  Post  Office  at  Portland,  Oregon,  on 
the  18th  day  of  August,  1948,  enclosed  in  an  en- 
velope with  postage  thereon  prepaid,  addressed  to 
Messrs.  Carl  E.  Davidson  and  Charles  P.  Duffy, 
1525  Yeon  Building,  Portland  4,  Oregon,  attonieys 
of  record  for  plaintiff*. 

/s/  GENE  B.  CONKLIN. 

[Endorsed]:     Filed  Aug.  18,  1948. 
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[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

This  cause  having  come  on  regularly  for  a  pre- 
trial conference  before  the  Honorable  James  Alger 
Fee,  one  of  the  Judges  of  the  above-entitled  court, 
at  Portland,  Oregon,  on  the  27th  day  of  September, 
1948,  plaintiffs  appearing  by  Charles  P.  Duffy,  one 
of  their  attorneys,  defendant  appearing  by  Thomas 
R.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon,  and  the  fol- 
lowing proceedings  were  had  and  done : 

Admitted  Facts 
It  appears  from  the  pleadings  and  the  pre-trial 
proceedings  that  the  following  facts  are  admitted 
and  may  be  taken  and  deemed  by  the  court  on  the 
trial  of  this  action  as  established  facts  therein: 

I. 

This  is  an  action  for  the  recovery  of  taxes  on 
amounts  paid  for  the  transportation  of  property, 
together  with  penalties  and  interest  thereon,  as- 
sessed by  the  Commissioner  of  Internal  Revenue 
and  collected  from  plaintiff's  by  defendant,  purport- 
ing to  act  under  the  authority  of  Section  3475  of  the 
Internal  Revenue  Code  of  the  United  States,  Title 
26,  Section  3475,  United  States  Code.  Jurisdiction 
of  this  action  is  based  on  Title  28,  United  States 
Code,  Section  1340. 
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II. 
During  the  period  from  December  1,  1942,  to  May 
1,  1944,  J.  N.  Conley,  M.  J.  Conley,  Harry  Babler 
and  Lloyd  Babler,  plaintiffs  herein,  were  engaged 
as  partners  in  a  general  contracting  business.  As  a 
part  of  said  business,  plaintiffs  entered  into  several 
contracts  whereby  they  undertook  certain  construc- 
tion work  on  roads  and  airports  at  Redmond,  Ore- 
gon; Salem,  Oregon;  and  Klamath  Falls,  Oregon, 
and  in  order  to  carry  out  said  contracts,  entered 
into  verbal  agreements  with  various  owners  of 
trucks  for  the  purpose  of  transporting  bulk  con- 
struction material  from  stockpiles,  quarries  or  other 
locations  to  the  sites  of  the  roads  and  airports 
which  they  w^ere  constructing.  The  owners  of  these 
trucks  were  paid  on  an  hourly,  load  or  yard-mile 
basis.  In  some  cases  a  truck  w^as  operated  by  the 
owner  of  the  truck  and  in  other  instances  by  others. 

III. 

The  Commissioner  of  Internal  Revenue,  asserting 
that  the  truck  owner-operators  and  drivers  were  not 
the  employees  of  the  plaintiffs  and  that  the  truck 
owners  were  persons  engaged  in  the  business  of 
transporting  property  for  hire,  assessed  a  tax 
against  plaintiffs  equal  to  3%  of  the  amounts  al- 
legedly paid  by  plaintiffs  to  said  truck  owners  on 
an  hourly,  load  or  yard-mile  basis  during  the  afore- 
said period,  together  with  penalties  and  interest 
thereon. 
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IV. 

That  attached  hereto,  marked  Exhibit  '^A/'  and 
by  reference  made  a  part  hereof,  is  a  representative 
form  of  statement  by  the  plaintiffs  to  their  truck 
owners.  In  this  instance  the  truck  owner,  George 
Greenberg,  owned  two  trucks,  one  of  which  was 
driven  by  himself  and  one  by  another  truck  driver. 
Each  truck  owner  was  charged  back  against  the 
amount  due  on  an  hourly,  load  or  yard-mile  basis 
the  amount  shown  thereon  as  wages  to  himself  and 
truck  drivers,  and  a  10%  payroll  insurance  item. 

Plaintiffs,  on  or  about  October  20,  1947,  under 
threat  of  seizure  and  sale  of  their  property  by  de- 
fendant, paid  to  defendant  the  full  amount  of  said 
transportation  taxes,  penalties  and  interest  assessed, 
and  thereafter  and  on  or  about  November  7,  1947, 
plaintiffs  filed  with  the  defendant  for  transmission 
to  the  Commissioner  of  Internal  Revenue,  their 
claim  for  refund  of  $4,537.15,  representing  the 
amount  of  transportation  taxes,  penalties  and  inter- 
est paid.  The  said  claim  for  refund  was  denied  by 
the  Commissioner  of  Internal  Revenue  by  registered 
letter  mailed  to  plaintiffs  on  May  27,  1948. 

Plaintiffs'  Contentions 
I. 
That  all  of  said  truck  drivers  w^ere  employees  of 
the  plaintiffs  and  that  said  truck  owners  were  not 
persons  engaged  in  the  business  of  transporting 
property  for  hire  within  the  purview  of  Section 
3475  of  the  Internal  Revenue  Code  of  the  United 
States,  Title  26,  Section  3475,  United  States  Code. 
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II. 

That  all  of  the  transportation  taxes  in  question 
were  illegally  assessed  against  plaintiffs  by  the 
Commissioner  of  Internal  Revenue  and  illegally 
collected  by  defendant  from  plaintiffs. 

Defendant's  Contentions 
I. 
That  the  truck  owners  were  ^'persons  engaged  in 
the  business  of  transporting  property  for  hire/' 
and,  as  such  were  liable  for  collecting  from  the 
plaintiffs  the  tax  imposed  by  Sections  3475  of  the 
Internal  Revenue  Code,  and  for  filing  returns  (on 
Form  727)  for  all  taxes  so  collected,  and  the  plain- 
tiffs w^ere  liable  for  paying  the  tax. 

11. 
That  the  drivers  of  the  trucks,  to  the  extent  that 
they  drove  their  own  trucks,  were  not  employees  of 
the  plaintiffs,  but  w^ere  ^^  persons  engaged  in  the 
business  of  transporting  property  for  hire." 

III. 

That  the  drivers  of  the  trucks,  to  the  extent  that 
they  did  not  drive  their  own  trucks,  were  not  em- 
ployees of  the  plaintiffs,  but  were  the  employees 
of  the  owner  of  the  truck  which  they  drove. 

Issues  of  Fact  and  Law  to  be  Determined 

I. 
Whether  the  drivers  of  the  trucks,  to  the  extent 
that  they  drove  their  own  trucks,  w^ere  employees  of 
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the  plaintiffs,  or  whether  they  were  persons  engaged 
in  the  business  of  transporting  property  for  hire 
within  the  purview  of  Section  3475  of  the  Internal 
Eevenue  Code  (Title  26,  U.S.C.  3475). 

II. 

Whether  the  drivers  of  the  trucks,  to  the  extent 
that  they  did  not  drive  their  own  trucks,  were  em- 
ployees of  the  plaintiffs  or  employees  of  the  owners 
of  the  trucks,  and  the  owners  were  persons  engaged 
in  the  business  of  transporting  property  for  hire 
within  the  purview  of  Section  3475  of  the  Internal 
Revenue  Code  (Title  26,  U.S.C.  3475). 

III. 
Whether  plaintiffs  are  entitled  to  a  refund  of  the 
taxes,  penalties  and  interest  paid  by  them  as  prayed 
for  in  the  complaint  herein. 

Exhibits 

Plaintiffs  introduced  in  evidence  as  their  only 
pretrial  exhibit  certain  work  sheets  showing,  during 
the  period  involved,  the  names  of  the  owners  of  the 
trucks  and  the  number  of  trucks  owned  by  them, 
amounts  paid  on  an  hourly,  load  or  yard-mile  basis, 
less  deductions  claimed  to  be  paid  as  wages  to 
drivers  of  the  trucks  and  other  adjustments  and 
settlements  made  with  truck  owners;  defendant 
introduced  no  exhibits  at  the  pre-trial  conference. 

It  is  agreed  by  the  parties  that  this  pre-trial 
order  will  govern  the  course  of  the  trial  and  will 
not  be  amended  except  by  consent  or  to  prevent 
manifest  injustice. 
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Tlie  court  finding  that  the  foregoing  clearly  and 
accurately  reflects  the  pre-trial  -conference  had 
herein  and  the  stipulations  and  agreements  of  the 
parties,  hereby  ratifies  and  confirms  the  foregoing 
proceedings  in  all  things  and  does  hereby 

Order  that  the  said  pre-trial  order  be  and  the 
same  is  hereby  incorporated  into  and  hereby  made 
a  j)art  of  the  record  in  this  case  for  the  purpose  of 
controlling  the  course  of  proceedings  on  the  formal 
trial  hereof  before  the  court. 

Dated  this  4th  day  of  April,  1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 
Approved : 

/s/  CHARLES  P.  DUFFY, 

of  Attorneys  for  Plaintiffs. 
/s/  THOMAS  R.  WINTER, 

of  Attorneys  for  Defendant. 


EXHIBIT  '^A'^ 

Babler  Bros. 

Contractors 

4617  S.  E.  Milwaukie  Ave. 

Portland  2,  Oregon 

TO  George  fJreenberg  DR. 
Tillamook,  Oregon 

Oct.  6,  1945 

Crater  Lake-Fort  Ivlaiiiath  Timber  Access  Road 
Contract  #2735. 

Truck  #1     41391/2  yard  mile  haul  @  .09^  per  yd.  mile    $372.55 
Truck  #3     38661/2      "       "       "     @  .09^    "     "     "         347.99 


Total  Credits $720.54 
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Less: 

Payroll— Greenberg                                   $103.95 
Webb                                           111.10 

215.05 

10%   payroll  insurance               21.50 

$236.55 

Pinal  payment                Amount  of  this  check 

$483.99 

Paid  by  Check  #717 
October  6,  1945 
Voucher  208 

[Endorsed]  :     Piled  April  4,  1949. 

[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  having  come  on  regularly  for  trial 
without  a  jury  before  the  Honorable  Claude  McCol- 
loch,  one  of  the  judges  of  the  above-entitled  court, 
at  Portland,  Oregon,  on  the  4th  day  of  April,  1949, 
plaintiffs  appearing  by  Charles  P.  Duffy,  one  of 
their  attorneys,  defendant  appearing  by  Thomas 
R.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon;  and 

The  parties  having  produced  testimony  and  evi- 
dence in  behalf  of  their  respective  contentions  as 
reflected  by  the  pretrial  order  previousl}^  made  and 
entered  herein;  and 

The  court  having  thereafter  considered  fully  all 
matters  of  fact  and  law  presented  by  the  parties 
and  being  at  this  time  fully  advised,  does  make  the 
following 
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Findings  of  Fact 
I. 
Plaintiffs  instituted  this  action  to  recover  taxes 
on  amounts  paid  for  the  transportation  of  property, 
together  with  penalties  and  interest  thereon,  as- 
sessed by  the  Commissioner  of  Internal  Revenue 
and  collected  from  plaintiffs  by  defendant  pur- 
porting to  act  under  the  authority  of  Se-ction  3475 
of  the  Internal  Revenue  Code  of  the  United  States, 
Title  26,  Section  3475,  United  States  Code.  Juris- 
diction of  this  action  is  based  on  Title  28,  United 
States  Code,  Section  1340. 

II. 

During  the  period  from  December  1,  1942,  to  May 
1,  1944,  J.  N.  Conley,  M.  J.  Conley,  Harry  Babler 
and  Lloyd  Babler,  plaintiffs  herein,  were  engaged 
as  partners  in  a  general  contracting  business.  As 
a  part  of  said  business,  plaintiffs  entered  into  sev- 
eral contracts  whereby  they  undertook  certain  con- 
struction work  on  roads  and  airports  at  Redmond, 
Oregon,  Salem,  Oregon,  and  Klamath  Falls,  Oregon, 
and  in  order  to  carry  out  said  contracts  entered  into 
verbal  lease  agreements  with  various  owners  of 
trucks  for  the  purpose  of  transporting  bulk  con- 
struction material  from  stock  piles,  quarries  and 
other  locations  to  the  sites  of  the  roads  and  air- 
ports which  they  were  constructing.  The  owners  of 
these  trucks  were  paid  a  rental  on  an  hourly,  load 
or  yard-mile  basis.  In  some  cases  a  truck  was  oper- 
ated by  the  owner  of  the  truck  and  in  other  in- 
stances bv  others. 
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III. 

The  Commissioner  of  Internal  Revenue,  assert- 
ing that  the  truck  owner-operators  and  drivers 
were  not  the  employees  of  the  plaintiffs  and  that 
the  truck  owners  w^ere  persons  engaged  in  the  busi- 
ness of  transporting  property  for  hire,  assessed  a 
tax  against  the  plaintiffs  equal  to  3%  of  the 
amounts  paid  by  plaintiffs  to  said  truck  owner- 
operators  and  drivers  during  the  aforesaid  period, 
together  with  penalties  and  interest  thereon. 

IV. 

Plaintiffs  on  October  20,  1947,  under  threat  of 
seizure  and  sale  of  their  property  by  defendant, 
paid  to  defendant  the  full  amount  of  said  trans- 
portation taxes,  penalties  and  interest  assessed,  and 
thereafter  and  on  November  7,  1947,  plaintiffs  filed 
with  the  defendant  for  transmission  to  the  Com- 
missioner of  Internal  Revenue  their  claim  for  re- 
fund of  $4,537.15,  representing  the  amount  of  trans- 
portation taxes,  penalties  and  interest  paid.  The 
said  claim  for  refund  was  denied  by  the  Commis- 
sioner of  Internal  Revenue  by  registered  letter 
mailed  to  plaintiffs  on  May  27,  1948. 

V. 

All  of  said  truck  drivers,  whether  they  were 
truck  owners  or  not,  were  subject  to  the  will  and 
control  of  the  plaintiffs,  not  only  as  to  what  should 
be  done  but  how  it  should  be  done,  and  plaintiffs 
had  the  right  to  discharge  said  truck  drivers, 
whether  truck  owners  or  not,  at  any  time. 


J.  N,  Conley  et  al.  77 

Prom  the  foregoing  Findings  of  Fact,  the  court 
draws  the  following 

Conclusions  of  Law 
I. 
That   all   of   said   truck   drivers,   whether   truck 
owners  or  not,  were  employees  of  the  plaintiffs  dur- 
ing the  period  in  question. 

II. 

That  said  truck  owners  were  not  persons  engaged 
in  the  business  of  transporting  property  for  hire 
within  the  purview  of  Section  3475  of  the  Internal 
Revenue  Code  of  the  United  States,  Title  26,  Sec- 
tion 3475,  United  States  Code. 

III. 

That  the  hauling  of  the  bulk  construction  ma- 
terials from  stock  piles,  quarries  and  other  loca- 
tions to  the  sites  of  the  roads  and  airports  which 
they  were  constructing  did  not  constitute  the  trans- 
portation of  property  within  the  purview  of  Sec- 
tion 3475  of  the  Internal  Revenue  Code  of  the 
United  States,  Title  26,  Section  3475,  United  States 
Code. 

IV. 

That  all  of  the  transportation  taxes  in  question 
were  illegally  assessed  against  plaintiffs  by  the 
Commissioner  of  Internal  Revenue  and  illegally  col- 
lected by  defendant  from  plaintiffs. 

V. 

That  by  reason  of  the  foregoing  plaintiffs  are 
entitled  to  recover  judgment  against  dc^fendant  for 
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the  sum  of  $4,537.15,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  October  20,  1947, 
and  for  their  costs  and  disbursements  incurred 
herein. 

Dated  at  Portland,  Oregon  this  26th  day  of  May, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

Receipt  of  a  copy  of  the  within  proposed  Find- 
ings of  Fact  and  Conclusions   of  Law  is  hereby 
acknowledged  this  25th  day  of  May,  1949. 
/s/  GENE  B.  CONKLIN, 

of  Attorneys  for  Defendant. 

[Endorsed]  :     Filed  May  26,  1949. 


In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

Civil  No.  4135 

J.  N.  CONLEY,  M.  J.  CONLEY,  HARRY 
BABLER  and  LLOYD  BABLER,  dba  Babler 
Brothers, 

Plaintiffs, 

V. 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 

JUDGMENT 

This  cause,  having  come  on  regularly  for  trial 
Avithout  a  jury  before  the  Honorable  Claude  Mc- 
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Colloch,  one  of  the  judges  of  the  above-entitled 
court,  at  Portland,  Oregon,  on  the  4th  day  of  April, 
1949,  plaintiffs  appearing  by  Charles  P.  Duffy,  one 
of  their  attorneys,  defendant  appearing  by  Thomas 
E.  Winter,  Special  Assistant  to  the  United  States 
Attorney  for  the  District  of  Oregon,  and  the  parties 
having  produced  testimony  and  evidence  in  behalf 
of  their  respective  contentions  as  reflected  by  the 
pretrial  order  previously  made  and  entered  herein, 
and 

The  court  having  -considered  fully  all  matters  of 
fact  and  law  presented  by  the  parties,  and  Findings 
of  Fact  and  Conclusions  of  Law  having  been  sub- 
mitted by  plaintiffs,  which  Findings  of  Fact  and 
Conclusions  of  Law  have  heretofore  been  signed  by 
the  court  and  entered  of  record  on  the  ....  day  of 
May,  1949, 

Now  Therefore,  based  upon  the  foregoing  Find- 
ings of  Fact  and  Conclusions  of  Law, 

It  Is  Hereby  Considered,  Ordered  and  Adjudged 
that  plaintiffs  have  and  recover  judgment  of  and 
from  defendant  for  the  sum  of  $4,537.15,  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  October  20,  1947,  and  for  their  costs 
and  disbursements  incurred  herein. 

Dated  at  Portland,  Oregon,  this  26th  day  of  May, 
1949. 

/s/  CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed]  :     Filed  May  26,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE 
UNITED  STATES  COURT  OP  APPEALS 

Notice  is  hereby  given  that  Hugh  H.  Earle,  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, Defendant  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  May  26,  1949  in  favor  of  the  plaintiffs. 

Dated  this  25th  day  of  June,  1949. 

HENRY  L.  HESS, 

U.  S.  Attorney 

For  the  District  of  Oregon. 

/s/  GENE  B.  CONKLIN, 

Asst.  U.  S.  Attorney. 

CERTIFICATE  OF  SERVICE  BY  MAIL 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Notice  of  Appeal  to  the  United  States 
Court  of  Appeals  by  depositing  in  the  United  States 
Post  Office  at  Portland,  Oregon,  on  the  25th  day 
of  June,  1949,  a  duly  certified  copy  thereof,  enclosed 
in  an  envelope,  with  postage  thereon  prepaid  ad- 
dressed to  Carl  E.  Davidson  and  Charles  P.  Duffy, 
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Attorneys  at  Law,  1525  Yeon  Building,  Portland  4, 
Oregon,  Attorneys  of  record  for  Plaintiffs. 
/s/  GENE  B.  CONKLIX, 

Asst.  U.  S.  Attorney. 

[Endorsed] :     Filed  June  25,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT   OF   POINTS   ON   WHICH   DE- 
FENDANT INTENDS  TO  RELY  ON  APPEAL 

The  Defendant,  having  taken  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  the  Judgment  rendered  by  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  hereby  designates  the  following  points  to 
be  relied  on  in  the  prosecution  of  said  appeal: 

I. 

The  District  Court  erred  in  finding  that  plain- 
tiffs entered  into  lease  agreements  with  various 
owners  of  trucks  for  the  jjurpose  of  transporting 
bulk  construction  material  from  stockpiles,  quar- 
ries and  other  locations  to  the  sites  of  the  roads 
and  airports  which  they  w^ere  constructing. 

II. 

The  District  Court  erred  in  finding  that  plaintiffs 
entered  into  similar  agreements  with  the  truck  own- 
ers for  the  purpose  of  transporting  some  of  their 
employees  to  the  site  of  the  construction  job. 
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III. 

The  District  Court  erred  in  finding  that  the  truck 
owners  were  paid  a  rental  on  an  hourly,  load  or 
yard-mile  basis. 

IV. 

The  District  Court  erred  in  finding  that  all  of  the 
truck  drivers  were  subject  to  the  will  and  control 
of  the  plaintiffs  not  only  as  to  what  should  be  done, 
but  how  it  should  be  done. 

V. 

The  District  Court  erred  in  entering  each  and 
every  conclusion  of  law. 

VI. 

The  District  Court  erred  in  entering  judgment 
for  plaintiffs. 

VII. 

The  District  Court  erred  in  not  entering  judg- 
ment for  defendant. 

Dated  this  27th  day  of  July,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 
U.  S.  Attorney 
for  the  District  of  Oregon. 
/s/  GENE  B.  CONKLIN, 

Asst.  IT.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
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that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Statement  of  Points  on  Which  Defendant 
Intends  to  Eely  on  Appeal  by  depositing  in  the 
United  States  Post  OfSce  at  Portland,  Oregon,  on 
the  27th  day  of  July  1949,  a  duly  certified  copy 
thereof,  enclosed  in  an  envelope,  with  postage 
thereon  prepaid,  addressed  to  Messrs.  Cari  E. 
Davidson  and  Charles  P.  Duffy,  1525  Yeon  Bldg., 
Portland  4,  Oregon,  attorneys  of  record  for  plain- 
tiffs. 

/s/  GENE  B.  CONKLIN, 

[Endorsed] :     Piled  July  27,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OP  CONTENTS  OP 
RECORD  ON  APPEAL 

To  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon : 
Defendant,  Hugh  H.  Earle,  Collector  of  Internal 
Revenue  for  the  District  of  Oregon  hereby  desig- 
nates the  entire  record  in  this  case  to  be  contained 
in  the  record  on  appeal  which  is  des<?ribed  as 
follows : 

1.  All  pleadings 

2.  Pre-trial  Order 

3.  Transcript  of  proceedings  of  the  trial 

4.  All  trial  exhibits 

5.  Findings  of  Fact  and  Conclusions  of  Law 
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6.  Judgment 

7.  Notice  of  Appeal  to  the  Circuit  Court  of 
Appeals 

8.  Statement  of  Points  on  Which  Plaintiff  In- 
tends to  Eely  on  Appeal 

9.  This  designation. 

Dated  this  27th  day  of  July,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 
U.  S.  Attorney 

for  the  District  of  Oregon. 
/s/  GENE  B.  CONKLIN, 

Asst.  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Grene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  plaintiffs  of  the 
foregoing  Designation  of  Contents  of  Record  on 
Appeal  by  depositing  in  the  United  States  Post 
Office  at  Portland,  Oregon,  on  the  27th  day  of  July, 
1949,  a  duly  certified  copy  thereof,  enclosed  in  an 
envelope,  with  postage  thereon  prepaid,  addressed 
to  Messrs.  Carl  E.  Davidson  and  Charles  P.  Duffy, 
1525  Yeon  Bldg.,  Portland  4,  Oregon,  attorneys  of 
record  for  plaintiffs. 

/s/  GENE  B.  CONKLIN. 

[Endorsed]  :     Filed  July  27,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  EXHIBITS 

On  motion  of  defendant  and  appellant  herein, 
and  good  cause  appearing  therefor,  it  is  hereby 

Ordered  that  all  of  the  exhibits  and  the  tran- 
script of  proceedings  in  the  above  case  be  trans- 
mitted to  the  Circuit  Court  of  Appeals,  in  connec- 
tion with  the  appeal  in  this  case. 

Dated  this  28th  day  of  July,  1949,  at  Portland, 
Oregon. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]  :     Filed  July  28,  1949. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
Civil  4135 
1948 

June  21 — Piled  complaint 
June  21 — Issued  summons — to  Marshal 
June  25 — Piled  summons  with  return  of  service 
Aug.  18 — Piled  answer 
Aug.  23 — Entered  order  setting  for  pre-trial  Sept. 

27,  1948— Pee 
Sept.  27 — Record  of  pre-trial  and  order  continuing 

to  Oct.  26  for  further  j)re-trial  and  ti-ial — 

Pee 
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1948 

Oct.  19 — Filed  praecipe  U.  S.  for  subpoena  duces 
tecum 

Oct.  19 — Filed  praecipe  U.  S.  for  issuance  of  sub- 
poenas 

Oct.  20 — Issued  subpoena  duces  tecum — to  Marshal 

Oct.  20 — Issued  subpoenas — to  Marshal 

Oct.  21 — Entered  order  cancelling  pre-trial  and 
trial  dates — Fee 

Oct.  26 — Filed  (3)  subpoenas 

Oct.  26 — Filed  subpoena  duces  tecum 

1949 

Feb.  7 — Entered  order  setting  for  trial  on  April 
5,  1949— McC. 

Mar.  29 — Entered  order  resetting  for  trial  on  April 
4,  1949,  1 :30  p.m.— McC. 

Apr.  1 — Filed  praecipe  U.  S.  for  subpoenas — is- 
sued 4  subpoenas — to  Marshal 

Apr.  2 — Filed  def's  motion  for  subpoena  duces 
tecum 

Apr.  2 — Filed  and  entered  order  for  subpoena 
duces  tecum — McC 

Apr.    2 — Issued  subpoena  duces  tecum — to  Marshal 

Apr.    4 — Filed  and  entered  pre-trial  order — McC 

Apr.  4 — Record  of  trial  before  court;  order  con- 
solidating with  Civ.  4133  and  4134  and 
order  that  ptff  submit  brief  in  2  weeks; 
deft  3  weeks  thereafter  and  ptff  1  week 
thereafter — McC 

Apr.  6 — Filed  subpoena  duces  tecum  with  Mar- 
shal's return 
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1949 

Apr.  11 — Filed  exhibits  1  to  4  inc. 

Apr.  18 — Filed  ptff's  brief 

May  13— Filed  deft's  brief 

May  20 — Entered  order  that  ptff  prepare  and  sub- 
mit Findings,  Conclusions  and  Judg- 
ment— McC 

May  26 — Filed  and  entered  Findings  of  Fact  and 
Conclusions  of  Law — McC 

May  26 — Filed  and  entered  Judgment  for  ptff  for 
$4,537.15  with  interest  at  6%  from  Oct. 
20,  1947— McC 

June    1 — Filed  cost  bill  of  ptff 

June  25 — Filed  notice  of  appeal  to  the  United  States 
Court  of  Appeals,  by  U.  S. 

July  27 — Filed  designation  of  contents  of  record  on 
appeal 

July  27 — Filed  Statement  of  points  on  which  de- 
fendant intends  to  rely  on  appeal 

July  28 — Filed  and  entered  order  to  forward  ex- 
hibits—McC 

July  28 — Filed  Transcript  of  Proceedings  April 
4,  1949 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answ^er,  pre-trial  order,  findings  of  fact 
and  conclusions  of  law,  judgment,  notice  of  appeal, 
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statement  of  points^  designation  of  contents  of 
record,  order  to  send  original  exhibits,  transcript 
of  docket  entries,  and  clerk's  certificate,  constitute 
the  record  on  appeal  from  a  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  4135,  J.  N.  Con- 
ley,  M.  J.  Conley,  Harry  Babler  and  Lloyd  Babler, 
dba  Babler  Brothers,  plaintiffs  and  appellees,  and 
Hugh  H.  Earle,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon,  is  defendant  and  appellant; 
that  the  said  record  has  been  prepared  by  me  in 
accordance  with  the  said  designation  of  contents  of 
record  on  appeal  filed  by  the  appellant,  and  in  ac- 
cordance with  the  rules  of  this  court. 

I  further  certify  that  the  duplicate  transcript  of 
testimony  and  exhibits  1  to  4  inclusive,  which  went 
forward  with  cause  Civil  4133,  Babler  vs.  Earle, 
were  used  jointly  with  this  case  and  Civil  4134,  J. 
N.  Conley  et  al.  vs.  Earle. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  1st  day  of  August,  1949. 
LOWELL  MUNDORFF, 
Clerk. 
[Seal]         By  /s/  F.  L.  BUCK, 
Chief  Deputy. 
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[Endorsed] :  No.  12319.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Hugh  H.  Earle,  Col- 
lector of  Internal  Revenue  for  the  District  of  Ore- 
gon, Appellant,  vs.  J.  N.  Conley,  M.  J.  Conley, 
Harry  Babler  and  Lloyd  Babler,  doing  business  as 
Babler  Brothers,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Oregon. 

Filed  August  3,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  District  Court,  District  of  Oregon 
Civil  No.  4133 
LLOYD  BABLER,  RICHARD  BABLER,  JAMES 
A.  POLLOCK  and  J.  H.  SCHESTAK,  Doing 
Business  as  Lloyd  Babler, 

Plaintiffs, 
vs. 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 


Civil  No.  4134 
J.    N.    CONLEY,   M.    J.   CONLEY   and   LLOYD 
BABLER,    Doing    Business    as    Babler    and 
Conley, 

Plaintiffs, 
vs. 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Defendant. 


Civil  No.  4135 
J.  N.  CONLEY,  M.  J.  CONLEY,  HENRY  BAB- 
LER and  LLOYD  BABLER,  Doing  Business 
as  Babler  Brothers, 

Plaintiffs, 
vs. 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  Distiict  of  Oregon, 

Defendant. 
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Portland,  Oregon 
Monday,  April  4,  1949 

1:30  o'clock  P.M. 
Before : 

Honorable  Claude  McCoUocli,  Judge. 

Appearances : 

Mr.  Charles  P.  Duffy,  of  Attorneys  for  Plain- 
tiffs. 

Mr.  Gene  B.  Conklin,  Assistant  United  States 
Attorney,  and  Mr.  Thomas  H.  Winter,  Spe- 
cial Assistant  to  the  United  States  At- 
torney, Attorneys  for  Defendant. 

TRANSCRIPT  OP  PROCEEDINGS  OF  TRIAL 

Mr.  Duffy:  The  plaintiff  is  ready,  your  Honor, 
or  are  ready,  I  should  say. 

Mr.  Winter:  The  defendant  is  ready,  your 
Honor.  I  think  it  is  the  same  defendant  in  each 
case.    Is  that  right 'F 

Mr.  Duffy:    That  is  right. 

Mr.  Winter:  I  would  suggest  that  inasmuch  as 
these  cases  involve  just  a  continuing  period,  with 
different  ownerships,  that  they  be  consolidated.  I 
think  that  w^as  understood  before. 

Mr.  Duffy:    Yes. 

The  Court:     Stipulated  and  so  ordered. 

Mr.  Duffy:  If  the  Court  please,  we  have  agreed 
upon  a  form,  of  pre-trial  order  in  each  of  these  three 
cases.     We  have  here  for  trial  today  three  cases: 
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Civil  No.  4133  iii  which  Lloyd  Babler,  Richard 
Babler,  James  A.  Pollock  and  J.  H.  Schestak,  [2*] 
doing  business  as  Lloyd  Babler,  are  plaintiffs  and 
Hui^'h  H.  Earle  as  Collector  of  Internal  Revenue 
for  the  District  of  Oregon  is  defendant;  Civil  No. 
4134  in  which  J.  N.  Conley,  M.  J.  Conley  and  Lloyd 
Babler,  doing  business  as  Babler  &  Conley,  are 
plaintiffs  and  in  which  we  have  the  same  defend- 
ant; and  Civil  No.  4135  in  which  J.  N.  Conley,  M. 
J.  Conley,  Henry  Babler  and  Lloyd  Babler,  doing 
business  as  Babler  Brothers,  are  plaintiffs,  and  we 
have  the  same  defendant,  Hugh  H.  Earle,  Collector 
of  Internal  Revenue.  These  have  been  consolidated 
for  trial  because  they  involve  basically  the  same 
question  in  every  suit.  The  only  reason  we  have 
three  actions  here,  instead  of  one,  is  that  the  mem- 
bership in  the  partnership  changed  from  time  to 
time.  Civil  No.  4135  involves  the  period  from  De- 
cember 1,  1942,  to  May  1,  1944;  Civil  No.  4134  in- 
volves the  period  from  May  1,  1944,  to  April  1, 
1945;  and  Civil  No.  4133  involves  the  last  period 
from  April  1,  1945,  to  December  31,  1945.  All  of 
these  suits  are  for  refund  of  transportation  taxes. 

The  Court:    What  are  transportation  taxes? 

Mr.  Duffy:  Transportation  taxes,  your  Honor, 
are  imposed  under  Sections  3475  and  3459  of  the 
Internal  Revenue  Code.  Perhaps  I  should  read  the 
pertinent  part  of  the  applicable  code  sections.  Title 
26,  Section  3475 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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The  Court:  Let  me  know  what  the  statute  is. 
Just  tell  me  w^hat  the  statute  is. 

Mr.  Duffy:  It  imposes  a  3  per  cent  tax  on  the 
amount  paid  [3]  for  transportation.  How^ever,  that 
is  limited  to  persons  who  are  engaged  in  the  busi- 
ness of  transporting  property  for  hire. 

The  Court:  You  mean  all  of  these  commercial 
trucking  people  pay  a  transportation  tax? 

Mr.  Duffy:  In  most  instances  they  do  pay  it. 
They  collect  it  from  the  person  shipping  the  goods. 
In  other  words,  if  you  had  your  own  property  being 
shipped  down  to  the  beach 

The  Court:    Household  goods'? 

Mr.  Duffy :  Household  goods — the  shipper  would 
collect  from  you,  in  addition  to  the  freight,  a  tax 
of  3  per  cent  which  he  would  remit  to  the  Collector. 

The  Court:    Based  on  what? 

Mr.  Duffy :    Based  on  the  usual  rate. 

The  Court:  Then  what  are  these  witnes.ses  here 
for? 

Mr.  Duffy:  The  statute  says  the  tax  shall  apply 
only  to  amounts  paid  to  persons  engaged  in  the 
business  of  transporting  property  for  hire,  and  it 
has  been  the  ruling  of  the  Bureau  of  Internal  Rev- 
enue that  payments  in  a  situation  in  which  the 
transportation  is  being  done  by  employees  of  the 
person  are  not  subject  to  the  tax.  We  have  the 
question  w^hether  these  particular  individuals  were 
employees  of  the  plaintiffs  during  these  times  or 
w^hether  they  were  independent  contractors  or  em- 
ployees of  independent  contractors. 
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The  Court:  What  is  your  situation,  then,  Mr. 
Winter? 

Mr.  Winter:  It  is  simply,  your  Honor,  that  these 
owners  [4]  of  trucks  were  independent  contractors ; 
they  were  hauling  gravel  for  the  plaintiff  corpora- 
tion and  plaintiff  corporation  was  required  to  pay  a 
transportation  tax  on  the  hauling  of  gravel.  All  of 
these  contractors  held  licenses  from  the  State  of 
Oregon  as  contractors  for  hire  and  they  hauled  and 
transported  gravel  in  two  instances  and  dirt  in 
dump  trucks,  and  plaintiff  became  liable  for  trans- 
portation taxes  and  now  they  are  suing  for  a  re- 
fund. I  do  not  mean  the  corporations ;  I  mean  the 
individuals  doing  business  as  Babler  Brothers. 

The  Court:  What  is  the  factual  situation,  Mr. 
Duffy?     What  was  the  operation? 

Mr.  Duffy:  The  plaintiffs  are  general  contrac- 
tors, your  Honor,  and  during  this  period  of  time 
they  were  engaged  in  constructing  and  re-servicing 
roads  and  highways  and  airports  at  Redmond  and 
Klamath  Falls  and  Salem. 

The  Court:    Yes. 

Mr.  Duffy:  In  order  to  get  the  jobs  done,  they, 
as  we  say,  employed  contractors  who  in  some  in- 
stances owned  their  own  trucks  and  drove  their  own 
trucks  on  the  job.  We  contend  they  WTre  emi)loyees 
of  the  plaintiffs  inasmuch  as  during  this  time  they 
were  carried  under  Social  Security,  (nn])loyment 
tax,  or  unemployment  tax,  I  should  say,  and  every- 
thing of  that  sort.  The  Government  contends  they 
were  independent  contractors  and  were  persons  en- 
gaged in  transporting  property  for  hire. 
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The  Court :  In  the  usual  cases  we  have  had  under 
various  [5]  Federal  statutes  the  positions  of  the 
parties  have  been  reversed. 

Mr.  Duffy:     Yes. 

The  Court:  The  Government  has  claimed  they 
were  employees,  like  in  log  hauling. 

Mr.  Winter:  Of  course,  the  Supreme  Court  has 
definitely  decided  that  question,  in  our  opinion.  In 
this  particular  instance  these  contractors  hauled 
gravel  for  nine,  ten  or  more  miles;  not  hauling  on 
this  property. 

The  Court:    Is  this  the  same  as  log  hauling'? 

Mr.  Winter:  There  are  what  you  call  independ- 
ent log  haulers  who  contract  to  haul  logs,  but  there 
are  no  logs  involved  here. 

The  Court:  But  the  question  is  the  same,  isn't 
it? 

Mr.  Winter:  Vv^ell,  your  Honor,  primarily,  there 
has  been  some  distinction  made,  whether  or  not  it 
is  still  a  continuation  of  the  logging  operation,  from 
the  woods  up  to  the  dump,  as  to  whether  or  not 
that  is  still  a  part  of  the  logging  operation,  which 
would  be  different  from  this  case.  We  do  not  have 
a  situation  like  that. 

The  Court :  Has  this  question  been  tried  in  other 
courts  *? 

Mr.  Winter :  We  have  never  had  a  case  involving 
hauling  in  Oregon.  There  was  a  case  in  Georgia 
involving  the  construction  of  an  airport. 

The  Court:  Are  there  anv  cases  the  other  way, 
Mr.  Duffy"?  [6] 


J.  N.  Conley  et  al.  97 

Mr.  Duffy:  Both  the  cases  Mr.  Winter  has  in 
mind  in  the  Supreme  Court  are  in  our  favor,  your 
Honor. 

Mr.  Winter:  In  the  Georgia  case  it  was  all  con- 
fined to  hauling  within  the  airport,  within  the  area, 
and  there  was  no  general  hauling  out  on  the  roads 
and  highways.  In  other  words,  in  that  operation  it 
would  not  have  been  necessary  for  them  to  have  had 
any  PUC  license.  We  think  the  cases  are  entirely 
distinguishable.  There  are  no  cases  on  the  facts 
that  we  have  present  in  these  cases. 

The  Court:     All  right;  call  your  witnesses. 

Mr.  Duffy:  In  addition  to  this  employer  and 
employee  question,  we  also  contend  that  this  is  not 
transporting  property  for  hire  in  the  sense  it  is  just 
a  part  of  the  integral  operations  of  the  plaintiffs, 
and  that  this  is  not  transporting  property  within 
the  meaning  of  the  statute. 

The  Court :    Put  a  witness  on  the  stand. 

JOSEPH  H.  SCHESTAK 

was  thereupon  produced  as  a  witness  on  behalf  of 
Plaintiffs  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Duffy : 

Q.     You  are  J.  H.  Schestak?  A.     Yes,  sir. 

Q.  You  are  one  of  the  plaintiffs  in  case  Civil  No. 
4133  in  which  Lloyd  Babler,  Richard  Babler,  James 


98  Hugh  H,  Earle  vs. 

(Testimony  of  Joseph  H.  Schestak.) 
A.  Pollock  and  yourself  are  plaintiffs,  doing  busi- 
ness under  the  name  of  Lloyd  Babler? 

A.    Yes. 

Q.  Did  you  have  any  connection  with  partner- 
ship before  this  time? 

A.  Well,  I  did  have  when  it  was  known  as  Lloyd 
Babler  and  since  we  reorganized  we  called  it  Babler 
Brothers. 

Q.  When  did  you  first  start  w^orking  for  this 
group  which  w^as  known  by  different  names  at  vari- 
ous times'? 

A.  Well,  originally  Babler  Brothers  went  to 
work  in  1933. 

Q.     In  what  capacity  have  you  worked  with  them  ? 

A.     I  was  timekeeper  and  bookkeeper. 

Q.  Starting  December  1,  1942,  which  is  the  first 
date  involved  in  these  proceedings,  w^hat  w^as  your 
position  with  Babler  Brothers'? 

A.     I  was  the  general  office  bookkeeper. 

Q.     You  w^ere  the  general  ofiice  bookkeeper? 

A.     Yes. 

Q.     Where  was  that  office  ? 

A.  Located  in  Portland,  on  Milwaukee  Avenue, 
4617   Southeast  Milwaukee  Avenue. 

Q.  What  were  your  duties  as  general  bookkeeper 
and  office  manager? 

A.  Well,  I  w^rote  the  checks  in  payment  of  all 
these  invoices  [8]  covering  trucking  and  also  kept 
the  accounts. 
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(Testimony  of  Joseph  H.  Schestak.) 

Q.  What  was  the  nature  of  Babler  Brothers' 
business  at  that  time? 

A.  The  beginning  of  1942  and  during  1943  they 
were  constructing  the  Redmond  Air  Base. 

Q.  Did  they  do  any  other  w^ork  during  that  pe- 
riod of  time  other  than  the  construction  of  the  Red- 
mond Air  Base? 

A.  During  1943  I  don't  believe  they  did.  I  don't 
believe  there  was  any  other  work.  There  might 
have  been  a  small  job  or  two,  but  I  just  don't  re- 
call. 

Q.  The  princii)al  work  during  that  period,  De- 
cember 1,  1942,  to  May  1,  1944,  was  the  construction 
of  the  Redmond  Air  Base? 

A.     That  is  right. 

Q.  Approximately  how  many  employees  did  you 
have  there  ?  A.     Oh,  around  300. 

Q.     300?  A.     Yes. 

Q.  During  the  second  period,  from  May  1,  1944, 
to  April  1,  1945,  you  held  the  same  position  as  office 
manager?  A.     Yes. 

Q.  What  w^as  the  principal  work  done  by  the 
partnership  during  that  period? 

A.     Highw^ay  construction. 

Q.  Where  was  that  highway  construction  being 
done?  A.     In  the  State  of  Oregon.  [9] 

Q.     In  the  State  of  Oregon? 

A.     Mostly  in  the  State  of  Oregon,  yes,  sir. 

Q.     For  the  last  period  from  April  1,  1945,  to  De- 
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eember  31,  1945,  you  had  the  same  position  except 

you  were  also  a  partner  at  this  time? 

A.     That  is  right. 

Q.  What  was  the  nature  of  the  partnership  busi- 
ness during  this  last  period? 

A.  Highway  construction,  re-servicing  and  oiling 
highways. 

Q.  Were  any  airports  constructed  during  this 
period  ? 

A.  The  Salem  Air  Base.  We  built  the  Salem 
Air  Base.     That  is  in  1942,  though. 

The  Court:  I  didn't  get  it.  You  say  in  the  third 
period  the  Salem  Air  Base  was  constructed? 

A.     1943. 

Mr.  Winter :    That  was  in  the  first  period. 

A.     The  first  period,  yes. 

Q.  (By  Mr.  Duffy)  :  Would  you  mind  stating 
just  exactly  what  your  duties  were  as  office  man- 
ager during  all  of  these  periods  ? 

A.  Well,  I  had  charge  of  the  general  books.  The 
field  timekeeper,  he  prepared  the  invoices  covering 
truck  rentals  and  mailed  them  to  our  office  and  I 
wrote  the  checks  and  the  checks  were  returned  to 
the  field  office. 

Q.  The  field  timekeeper  sent  in  the  time  and  you 
wrote  the  checks  based  upon  that?  [10] 

A.     Yes. 

Q.     You  kept  central  books,  did  you? 

A.     Oh,  yes. 

Q.     Who  was  your  timekeeper? 
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A.     Mr.  Shurte. 

Q.  Mr.  Roy  Shurte  was  your  timekeeper  on  tlie 
job'?  A.     Yes. 

Q.  Did  you,  at  my  request,  compile,  under  your 
supervision,  figures  showing  the  names  of  various 
truck  owners  and  the  time  they  worked? 

A.    Yes,  I  have. 

Q.  You  have  been  handed  Plaintiff's  Pre-Trial 
Exhibit  No.  1.  I  will  ask  you  if  that  constitutes 
the  figures  that  you  have  compiled"? 

A.     Yes,  sir;  they  are. 

Q.  Showing  the  names  of  the  truck  drivers  and 
the  manner  in  which  they  were  paid  and  the  periods 
during  which  they  worked? 

A.     That  is  correct. 

Mr.  Duffy:  I  will  offer  Plaintiff's  Pre-Trial 
Exhibit  1  in  evidence. 

Mr.  Winter:  May  I  ask  the  witness  one  or  two 
questions  on  this,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Winter)  :  Up  at  the  top  of  that 
exhibit  you  have  '^  Truck  Rental,  January  1,  1943, 
to  May  1,  1944."  Where  did  you  [11]  take  those 
words  '^ Truck  Rental"  from?  From  record  did  you 
take  that? 

A.  Well,  I  guess  our  invoices  are  marked  that 
way. 

Q.     Your  invoices  are  marked? 

A.     The  original  files. 

Q.     What?  A.     The  original  files. 
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Q.  You  mean  the  invoices  that  you  give  to  the 
truck  operators'? 

A.  The  one  that  is  attached  to  our  voucher.  We 
attach  the  original  invoice  to  the  voucher  when  we 
pay  and  usually  the  truck  owner  gets  a  copy  of  it. 

Q.  Is  that  the  invoice  you  refer  to,  Exhibit  A, 
which  is  attached  to  the  stipulation  or  pre-trial 
order? 

A.     That  is  right.    It  is  a  copy. 

Q.  Where  does  that  say  anything  about  rental 
on  there? 

A.     Well,  this  particular  one  does  not. 

Q.     That  particular  one  does  not?  A.     No. 

Q.  Do  you  have  any  original  invoices  with  you, 
here?  A.     I  have  a  copy. 

Q.     May  I  see  it?  A.     I  have  a  copy. 

The  Court :  This  wall  be  cross-examination  when 
you  get  to  it. 

Mr.  Winter:  What  I  am  trying  to  get  at  is 
whether  or  not  [12]  these  records  are  copies,  if  this 
^^  Truck  Rentar'  is  copied  from  something.  I  want 
to  know  where  they  have  carried  ^^ Truck  Rental" 
on  the  records. 

The  Court :    Mr.  Duffy  can  tell  you  quicker. 

Q.  (By  Mr.  Winter)  :  Why  did  you  carry  it  as 
^^ Truck  Rentals"?  Is  that  because  you  contend  it 
was  truck  rentals  in  the  issues  before  this  Court  ? 

A.  No.  I  said  I  could  furnish  the  original 
voucher. 
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Q.  Do  you  have  the  original  voucher  with  you? 
That  is  what  I  want  to  know. 

A.     Yes.    They  are  down  at  the  office. 

Q.  (By  Mr.  Duffy)  :  Let  me  ask  you  this :  This 
caption  you  put  at  the  top  of  Plaintiff's  Exhibit 
No.  1  is  just  a  means  of  identifying  these  particular 
figures'?  A.     That  is  right. 

Q.  (By  Mr.  Winter)  :  Does  the  exhibit  show 
the  name  of  each  individual  truck  driver  who  did 
not  own  his  own  truck? 

A.     Those  are  truck  owTiers. 

Q.  Well,  the  truck  owner  furnished  more  than 
one  truck,  didn't  he?  Is  that  show^n  on  the  ex- 
hibit? A.     I  rather  think  it  is. 

Q.  But  it  does  not  have  the  names  of  any  of  the 
truck  owners'  drivers  who  were  on  the  trucks? 

A.  Well,  no,  I  don't  think  that  sheet  has,  but  the 
drivers'  names  are  on  the  original  invoices.  [13] 

Q.     The  original  invoice,  Exhibit  A? 

A.     That  is  right. 

Q.  This  just  includes  all  truck  owners  who  fur- 
nished one  or  more  trucks? 

A.     That  is  right,  yes. 

Q.     In  hauling  and  in  construction? 

A.    Yes,  sir. 

Mr.  Winter:  I  think  that  is  all.  We  have  no 
objection. 

(Compilation  showing  names  of  truck  own- 
ers and  time  worked,  etc.,  thereupon  received 
in  evidence  and  marked  Plaintiff's  Exhibit 
No.  1.) 
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Mr.  Winter:  Of  course,  we  don't  admit  the  con- 
clusion that  they  were  truck  owners. 

Q.  (By  Mr.  Duffy)  :  How  did  you  compute  the 
amounts  of  the  checks  to  be  sent  to  the  individual 
truck  owners  ? 

A.  Well,  it  all  depended  on  how  they  worked. 
Some  worked  by  the  hour.  We  paid  them  $2.00  an 
hour  or  $2.40  an  hour.  They  received  that  as  pay- 
ment in  full.  That — Others  were  deducted  the  driv- 
ers' time,  plus  the  payroll  insurance. 

Q.  You  paid  the  amounts  sometimes  based  on 
the  hours  for  which  the  trucks  were  rented,  some- 
times on  the  basis  of  the  amounts  hauled  and  some- 
times on  the  basis  of  the  distances  hauled? 

A.     That  is  right. 

Q.     Just  how  did  you  compute  thaf?  [14] 

A.  There  are  various  methods  of  doing  it.  I 
just  looked  up  the  yard  mile  haul  and  computed  it 
on  the  distances.  I  think  it  calls  for  9  cents  a  yard 
mile. 

Q.  By  "yard  mile  haul"  you  mean  hauling  so 
many  yards  so  many  miles  ? 

A.     That  is  right. 

Q.  What  deductions  were  made  from  the  amount 
of  the  check  sent  to  the  truck  owner? 

A.  Well,  one  per  cent  for  Social  Security,  three 
per  cent  unemployment  and  whatever  rate  the  State 
Industrial  Accident  insurance  was.  I  believe  on 
that  particular  one  it  was  $6.00  a  hundred  less  10 
per  cent. 
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Q.  You  mean  that  was  the  rate  of  the  State  In- 
dustrial Accident  insurance? 

A.     That  is  right. 

Q.  Were  the  wages  of  the  driver  deducted  from 
the  amount  of  the  truck  rental  ? 

A.     Yes,  but  not  in  all  cases. 

Q.  In  addition  to  that  the  amount  which  you 
term  ^^ payroll  insurance"  was  also  deducted? 

A.     That  is  right. 

Q.  Did  you  remit  these  amounts  to  the  Collector 
of  Internal  Revenue,  the  amounts  which  you  de- 
ducted for  unemployment  tax  and  Social  Security? 

A.     Yes,  sir.  [15] 

Q.  During  all  of  these  times  these  drivers  w^ere 
carried  as  your  employees,  is  that  correct? 

A.     That  is  right. 

Q.     And  you  paid  Social  Security  taxes? 

A.     That  is  right. 

Q.  AVhat  payments  were  also  made  to  the  State 
of  Oregon? 

A.  Unemployment  insurance  and  State  Indus- 
trial Accident,  payroll  insurance. 

Q.  When  did  the  Government  first  assert  this 
transportation  tax  against  the  company? 

Mr.  Winter:  That  is  objected  to  as  irrelevant 
and  immaterial. 

The  Court:     Answer. 

Mr.  Winter:  When  Congress  passed  the  Act  im- 
posing it,  is  that  what  you  mean? 

Mr.  Duffy:  No.  I  think  we  can  agree  that  the 
tax  was  made  effective  December  1,  1942. 
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Mr.  Winter:  That  is  when  the  Act  took  effect, 
when  Congress  imposed  the  transportation  tax. 

Mr.  Duffy:  I  am  asking  the  witness  when  the 
Government  asserted  the  transportation  taxes 
against  this  company. 

Mr.  Winter:  What  do  you  mean  by  ^^ asserted'"? 
You  mean  the  first  time  we  found  out  they  had  not 
been  deducting  them? 

Mr.  Duffy:  The  first  time  they  made  an  assess- 
ment. 

Mr.  Winter :  I  cannot  see  the  materiality.  What 
do  you  [16]  expect  to  prove  here?  I  don't  see  the 
materiality  of  it. 

Mr.  Duffy:  Let  me  explain,  your  Honor.  I  am 
making  the  point  here  that  the  Government  has, 
for  many  years,  collected  Social  Security  taxes,  un- 
employment taxes  and  all  during  this  time  but  never 
refunded  them  and  now^,  after  all  this  time,  they 
also  assess  this  transportation  tax. 

Mr.  Winter:  What  does  that  have  to  do  with 
whether  or  not  transportation  taxes  are  legally  due 
and  owing  here? 

The  Court:  That  will  be  for  determination.  Go 
on  and  answer  the  question. 

A.     I  believe  the  date  is  on  there. 

Mr.  Winter:  A  further  point:  Certainly  these 
truck  drivers  are  employees  of  the  owners  of  the 
trucks  and  certainly  Social  Security  tax  is  due  on 
their  wages  where  they  are  working  for  somebody 
else. 
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Q.  (By  Mr.  Duffy) :  Was  Social  Security  and 
unemployment  deducted  from  the  truck  owners  who 
drove  their  own  trucks  as  well  as  the  other  drivers 
who  didn't  drive  their  own  trucks?  A.     Yes. 

Q.  I  will  ask  you  again:  When  did  the  Gov- 
ernment first  assess  transportation  taxes? 

A.  I  haven't  the  date  here,  but  it  is  in  my  file 
there.    There  is  a  copy  of  their  audit. 

Mr.  Winter:  The  pre-trial  order  shows  when 
it  was  paid,  if  the  Court  please.  The  taxes  w^ere 
paid  on  notice  and  demand.  [17] 

A.     Well,  it  was  paid  on  October  20,  1947. 

Q.  (By  Mr.  Duffy)  :  It  was  asserted  just  prior 
to  that  time?  A.     Yes,  sir. 

Q.     The  company  thereafter  paid  the  taxes? 

A.    Yes. 

Q.  And  thereafter  you  filed  a  claim  for  refund 
which  was  rejected? 

A.     Yes,  that  is  right. 

Mr.  Duffy:    That  is  all. 

Cross-Examination 
By  Mr.  Winter : 

Q.  Just  referring  to  Exhibit  A  attached  to  the 
jjre-trial  order — do  you  have  any  of  the  statements 
that  you  gave  to  all  these  truck  owners  when  you 
made  settlement  with  them?  A.     Yes. 

Q.     Do  you  have  one  with  you?  A.     Yes. 

Q.  Let  us  have  the  original  on  your  own  sta- 
tionery. 

A.  I  have  three  copies  here,  one  for  a  fellow 
by  the  name  of  Case. 
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Q.     What  Case  is  that?    Is  he  in  the  courtroom? 

A.    Al  M.  Case. 

Mr.  Winter:  I  don't  know  him.  Will  you  stand 
up,  Mr.  Case? 

Q.     Are   you  acquainted  with  Mr.    Case? 

A.     No.  [18] 

Q.     May  I  see  the  statement?  A.     Yes,  sir. 

Q.  Let's  look  at  the  representative  statement 
which  is  attached  as  Exhibit  A  to  the  stipulation. 
The  contract  price  with  Mr.  Greenberg,  for  in- 
stance, was  9  cents  a  yard  mile.  A.     Yes. 

Q.  Wasn't  that  the  contract  price  that  you 
agreed  to  pay  Mr.  Greenberg  ? 

A.     Well,  we  didn't  have  the  contact  with  him. 

Q.     That  was  your  verbal  understanding,  though? 

A.     That  is  right. 

Q.  In  other  words,  he  was  to  get  9  cents  per  yard 
mile?  A.     That  is  right. 

Q.  And  he  furnished,  according  to  the  state- 
ment, two  trucks?  A.     That  is  right. 

Q.     And  a  driver  by  the  name  of  Webb? 

A.     That  is  right. 

Q.  Webb  had  been  working  for  him  before  that 
time? 

A.     I  don't  know  enough  about  his  operation. 

Q.  According  to  the  statement,  Mr.  Greenberg 
hauled  4,1391/2  yard  miles  of  dirt  or  gravel  or  rock, 
whatever  it  was,  and  was  entitled  to  $372.55? 

A.     That  is  correct. 

Q.     Then  he  hauled  3,868^/2  yard  miles  at  9  cents? 
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A.     That  is  right.  [19] 

Q.     $347.99^  A.     Correct. 

Q.     A  total  of  $720,541  A.     Yes. 

Q.  In  the  settlement  you  made  with  Mr.  Green- 
berg  you  deducted  $103.95  which  you  designate  on 
there  as  payroll  for  Greenberg,  owner  of  the  truck  ? 

A.     That  is  right. 

Q.  That  was  the  union  scale  or  the  OPA  scale 
at  that  time  ?  A.     Correct,  yes. 

Q.     Then  you  deducted  $111.10  for  Webb. 

A.     That  is  right. 

Q.     Or  a  total  $215.05?  A.    Yes. 

Q.  Then  you  deducted  10  per  cent  payroll  in- 
surance. How  did  you  say  you  made  up  that  pay- 
roll insurance? 

A.  Well,  let's  see.  That  covers  payroll — 

Q.  Well,  that  covers  one  per  cent  Social  Se- 
curity? A.     That  is  right. 

Q.     Then  it  covers  three  per  cent  unemployment? 

A.     That  is  right. 

Q.     What  per  cent  did  it  cover  for  bookkeeping? 

A.     None. 

Q.  Well,  what  is  the  difference?  What  is  the 
additional 

A.  One  per  cent  Social  Security,  three  per  cent 
unemployment,  [20]  payroll  insurance.  State  In- 
dustrial Accident  is  six  per  cent  minus  ten,  and  5.4 ; 
that  is  9.4,  and  we  paid  70  cents  under  liability  in- 
surance covering  the  trucks.  We  carried  blanket 
insurance,  a  blanket  policy  covering  all  rented 
trucks. 
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Q.  You  did  not  own  an}^  trucks.  Babler 
Brothers  did  not  ovv-n  any  trucks  of  their  own? 

A.     Oh,  yes. 

Q.     At  that  time? 

A.     Yes,  at  various  times. 

Q.     I  am  talking  about  in  1943.  A.     Yes. 

Q.     How  many  trucks  did  you  own? 

A.  I  don't  remember.  I  haven't  checked  into 
that.     I  just  don't  know\ 

Q.     Well,  you  owned  your  own  trucks? 

A.     That  is  right. 

Q.     But  most  of  the  trucks  you  got  elsewhere? 

A.     Right. 

Q.     Most  of  the  hauling  you  contracted  for? 

A.    Yes. 

Q.  Then,  what  you  designate  as  10  per  cent  pay- 
roll insurance,  that  included  Social  Security? 

A.     That  is  right. 

Q.  You  mailed  checks  for  the  unemployment  and 
Social  Security  to  the  Federal  Government  and  to 
the  State?  [21] 

A.     That  is  right. 

Q.  But  you  deducted  it  from  the  owners  of  the 
trucks  on  their  contracts  and  charged  them  with 
it,  didn't  you? 

A.     Deducted  it  from  the  statement  here,  yes. 

Q.  You  deducted  it  from  the  amount  that  you 
agreed  to  pay  them  for  hauling,  didn't  you? 

A.     That  is  right. 

Q.     In  fact,  they  paid  it  out  of  the  amount  which 
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you  had  agreed  to  pay  them  at  so  much  a  mile, 

didn't  they?  A.     Well,  I  guess  so. 

Q.  Did  you  deduct  any  amount  for  transporta- 
tion tax  and  pay  if?  A.     No. 

Q.     You  did  not  pay  any  transportation  taxf 

A.     No,  sir. 

Q.  When  did  you  pay  any  unemployment  or  So- 
cial Security  except  by  deducting  it  from  the  amoiuit 
you  paid  the  truck  owner  ? 

A.  All  their  employees  was  on  the  payroll  and 
were  covered  in  their  payroll. 

Q.  For  every  truck  driver  you  kept  a  record 
of  the  hours  that  these  truck  drivers  were  work- 
ing ?  A.     That  is  right. 

Q.  Did  you  deduct  from  the  other  employees, 
your  own  truck  drivers,  the  Social  Security  and 
withholding  tax — I  mean  the  Social  Security  and 
unemplojrnient  tax  ^, 

A.     How  do  you  mean  that?  [22] 

Q.  Did  you  deduct  from  your  own  truck  drivers, 
driving  your  own  trucks.  Social  Security? 

A.     No. 

Q.     You  don't  show  that  on  that  statement? 

A.  You  don't  furnish  them  a  statement.  You 
just  give  them  a  paycheck. 

Q.  You  just  gave  them  the  same  rate  of  pay; 
they  would  just  get  wages  as  drivers? 

A.     That  is  right. 

Q.     They  don't  get  any  statement? 

A.     No. 
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Q.  When  the  company  furnished  the  truck  own- 
ers gasoline  and  oil  or  made  repairs  to  the  trucks, 
was  that  likewise  deducted  from  the  amount  they 
were  to  receive  on  a  yard  mile  or  hourly  basis. 

A.    Yes,  I  think  so. 

Q.  In  other  words,  they  were  to  receive  9  cents 
per  yard  mile  less  the  cost  of  wages  in  operating 
the  truck  °i  A.     Yes,  and  oil. 

Q.    And  gasoline  and  oil?  A.     Yes. 

Q.  And  the  taxes  applicable,  Social  Security  or 
unemployment?  A.     That  is  right. 

Q.  In  other  words,  if  I  furnished  a  truck  and 
went  to  work  on  that  job,  you  intended  to  deduct 
from  my  pay,  to  deduct  from  me  [23]  Social  Se- 
curity taxes  on  my  wages  ? 

A.    You  furnish  the  truck? 

Q.    Yes. 

A.  Well,  it  all  depends  on  what  rate  of  pay  we 
pay  you.  In  the  case  of  Mr.  Case,  w^e  didn't  deduct 
anything.   We  just  paid  him  $2.40  an  hour. 

Q.     $2.40  an  hour? 

A.    Yes.    We  paid  all  Social  Security. 

Q.    You  just  paid  him  $183.60. 

A.     So  much  an  hour. 

Q.  With  respect  to  W.  R.  Campbell,  you  de- 
ducted one  per  cent  for  Social  Security  ? 

A.     Yes. 

Q.  And  you  deducted  three  per  cent  for  State 
Unemployment  Insurance  and  charged  it  against 
him,  and  State  Industrial  Insurance,  six  per  cent, 
less  ten  per  cent.   $68.58.  A.     That  is  right. 
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Q.  You  did  not  deduct  any  public  liability  and 
I)roperty  damage  insurance? 

A.  Well,  not  on  that  particular  one  we  didn't, 
no. 

Q.     I  say,  you  didn't  as  against  Mr.  Campbell? 

A.     That  is  right. 

Q.  This  was  for  the  period  ending  8/5/43.  How 
many  trucks  did  Mr.  Campbell  have  1 

A.     Oh,  I  don't  know;  two  or  three.  [24] 

Q.     Three,  four  or  five  trucks  ? 

A.     That  is  right. 

Mr.  Winter:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Duffy: 

Q.  As  I  understand  your  testimony,  then,  the 
manner  of  paying  the  men  was  not  uniform? 

A.     That  is  correct. 

Q.  How^  did  they  arrive  at  that  particular  rate 
for  individual  owners? 

A.  It  all  depends  on  where  he  worked.  Case 
worked  on  the  Salem  Air  Base  and  naturally 

Mr.  Winter:  We  are  going  to  object  to  any  at- 
tempt to  vary  the  terms  of  this  written  instrument. 
I  think  we  should  have  the  books  and  records  if 
there  is  going  to  be  any  attempt  to  vary  the  terms 
of  our  stipulation.  If  there  is  some  difference  than 
what  they  have  done  on  Greenberg,  we  want  to 
know. 

Q.     (By  Mr.  Duffy)  :     Were  your  books  inves- 
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tigated  very  thoroughly  by  Mr.  MeuUer  who  is  sit- 
ting over  here,  the  Deputy  Collector? 

A.  Mr.  MeuUer  was  over  there,  yes.  He  checked 
some  of  them. 

Q.  He  was  advised  as  to  the  whole  matter  of 
paying  these  drivers  *? 

A.     I  think  so.    I  think  we  discussed  that. 

Q.  Mr.  MeuUer  assures  me  he  is  an  agent;  he  is 
not  a  Deputy  Collector.  He  was  advised  how  you 
carried  the  employees  on  the  payroll*?  [25] 

A.     Yes,  sir. 

Q.  Those  that  were  working  on  jobs,  in  driving 
trucks  1  A.     Correct. 

Q.     The   owners   driving   trucks   were   carried — 
you  carried  them  uniformly  on  the  payoU'? 
A.    Yes. 

Q.  I  mider stood  the  usual  practice  was  for  driv- 
ers who  had  more  than  one  truck  to  bring  some- 
body else  along.  You  were  not  on  the  job  at  all, 
yourself,  though? 

A.  I  wasn't  on  the  job,  no.  I  was  in  the  Port- 
land office. 

Q.  I  understand  some  of  the  men  were  paid  at 
the  rate  of  $2.00  an  hour  ? 

A.     I  think  so,  yes. 

Q.     But  10  per  cent  was  deducted  from  that? 

A.     Not  on  the  hourly  basis;  I  don't  think  so. 

Q.  10  per  cent  of  the  wages,  deducted  as  pay- 
roll insurance? 
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A.  I  just  don't  remember  that.  It  is  quite  a 
number  of  years  ago. 

Mr.  Winter:  Let  us  have  the  records  here  if  we 
going  to  get  at  these  things. 

Q.  (By  Mr.  Duffy)  :  This  method  of  paying  the 
truck  drivers  and  truck  owners  so  much  for  their 
trucks  less  a  percentage  is  just  the  same  as  paying 
the  net  rental  anyway. 

Mr.  Winter:     Object  to  that. 
(Question  read.)    [26] 

The  Court:     Answer. 

A.    Yes,  sir. 

Mr.  Duffy:     That  is  all. 

Recross-Examination 
By  Mr.  Winter : 

Q.     What  do  you  mean,  just  the  same*? 

A.  Well,  these  rates  cover  truck  owners.  They 
are  figured  by  the  superintendent  in  charge  and, 
naturally,  he  pays  which  is  most  advantageous  to 
the  job,  to  the  comj^any,  so  therefore  the  rate  w^ould 
be  the  same.  We  could  pay  this  fellow  and  not 
deduct  his  wages  and  pay  him  8  cents  a  yard  mile. 

Q.     That  was  not  the  agreements 

A.     Well 

Q.  Your  agreement  was  8  cents  if  he  brought 
his  truck  and  furnished  the  driver? 

A.    9  cents. 

Q.  Wasn't  your  agreement  you  were  going  to 
pay  him  9  and  furnish  the  driver  ?   9  cents  a  yard  i 
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A.  If  he  did  not  have  a  driver,  we  furnished  the 
driver. 

Q.  If  he  furnished  the  driver,  then  you  paid 
him  9?  A.     That  is  right. 

Q.  Then  you  would  deduct  from  the  amount  of 
the  check  the  amount  that  you  would  give  to  the 
driver?  A.     That  is  right. 

Q.  You  carried  the  driver's  name  on  your  pay- 
roll ^27]  A.     Correct. 

Q.  But  you  charged  all  Social  Security  taxes 
to  the  owner  of  the  truck  and  all  other  expenses 
to  the  owner  of  the  truck,  didn't  you? 

A.    Yes,  sir. 

Q.     Including  the  wages? 

A.     That  is  right. 

Q.  Then  all  you  did  was  to  keep  books  for  the 
truck  owners,  as  far  as  the  employee  was  con- 
cerned, isn't  that  right? 

A.     Well,  this  particular  one,  yes. 

Q.  That  was  the  usual  custom  of  contractors 
when  they  would  make  contracts  with  truck  own- 
ers, wasn't  it? 

A.     No,  I  wouldn't  say  that. 

Q.     You  would  not  say  that  ?  A.     No. 

Q.     You  don't  know  that  is  the  common  practice? 

A.     No,  I  don't. 

Q.  At  least  that  is  the  way  Babler  Brothers  han- 
dled it? 

A.     That  is  the  way  we  handle  it,  yes. 

Q.     Everything  was  classed  either  on  an  hourly 
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basis  or  a  per-mile  basis  or  on  a  combination  of 

the  two  ?  A.    Yes. 

Q.  Some  of  these  hauls  were  long  hauls,  were 
they  not,  where  they  were  hauling  gravel  from 
quarries  *? 

A.  Well,  of  course,  I  wasn't  on  the  job.  I  don't 
know  just  [28]  how  long. 

Q.  From  your  knowledge  of  the  statements  that 
you  prepared,  in  other  words,  they  were  from  one 
and  a  half  to,  say,  nine  or  ten  miles  %  A.     Yes. 

Q.  Hauling  gravel  to  the  job,  or  crushed  rock 
or  whatever  the  material  was  they  wanted  to  be 
hauled  *?  A.     That  is  right. 

Q.  Babler  did  not  have  enough  trucks  or  equip- 
ment of  his  own  to  do  this  work  and  complete  the 
contract  ?  A.     That  is  right. 

Q.     Did  you  have  lots  of  gravel  hauled  by  rail? 

A.     No,  none. 

Q.  You  usually  used  trucks  for  the  hauling 
of  it? 

A.  Yes.  Rock  usually  is  furnished  in  stock  piles 
by  the  state.  All  we  did  is  considered  on  the  high- 
way. 

Q.  You  would  haul  it  from  the  stock  pile  to  the 
job?  A.     Yes,  sir. 

Q.  I  think  you  testified  as  to  what  jobs — I  think 
you  are  probably  more  familiar  with  the  jobs  that 
were  being  done.  You  said  generally  you  only  had 
the  airport  in  1943,  is  that  right,  the  Redmond  Air- 
i:>ort?  A.     I  think  so. 
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Q.     What?  A.     I  think  so.  [29] 

Q.  To  refresh  your  memory,  for  the  period  No- 
vember, 1942,  through  1944,  you  had  the  Redmond 
Airport  ?  A.     Yes. 

Q.  That  was  a  construction  job  of  an  Army  Air 
Base,  wasn't  it?  A.     That  is  right. 

Q.  There  were  a  lot  of  cinders  to  be  hauled  to 
the  job?  A.    Yes. 

Q.     Those  were  hauled  some  five  or  six  miles? 

A.     Something  like  that,  yes. 

Q.  Most  of  that  hauling  was  done  on  a  load  basis 
of  $2.00  or  $2.15  a  load,  if  you  recall? 

A.     That  is  right. 

Q.     Then  you  also  had  the  air  base  at  Salem? 

A.    Yes. 

Q.     That  was  during  that  period  of  time  ? 

A.     That  is  right. 

Q.  The  hauling  of  rock,  was  it?  You  had  rock 
hauled  by  the  truck  owners?  A.    Yes. 

Q.     From  the  quarry  to  the  job  site? 

A.    Yes. 

Q.     So  much  an  hour  or  so  much  a  mile  yard? 

A.  We  paid  those  fellows  by  the  hour,  so  much 
an  hour,  $2.40  an  hour. 

Q.     For  hauling  that?  [30] 

A.     No  deductions. 

Q.     That  was  for  truck  and  driver  ? 

A.     That  is  right. 

Q.  You  also  had  one  job  for  Eldon.  That  was 
a  small  job? 
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A.     That  is  right,  a  real  small  job;  a  subcontract. 

Q.  That  was  from  stock  piles  on  the  State  high- 
way ?  A.     Yes. 

Q.  The  Ochoco-Veazie  Creek  job,  that  was  a 
small  job?  A.    Yes. 

Q.  I  think  you  told  the  investigating  officer  you 
didn't  remember  w^hat  was  hauled  or  where  to  or 
where  from"? 

A.  At  that  time  that  Mr.  MeuUer  was  there  I 
told  him  I  just  didn't  remember. 

Q.     Then  you  also  had  the  rifle  range  job? 

A.    Yes. 

Q.     That  was  hauling  rock? 

A.     That  is  right. 

Q.     From  stock  piles?  A.    Yes. 

Q.     Then  you  worked  at  Klamath  Falls,  Oregon? 

A.     Oh,  yes. 

Q.  That  was  performed  under  a  subcontract 
with  Morrison-Knudsen  ?  A.     Correct. 

Q.  Then  you  had  these  truck  owners  haul  on 
that  job?  A.    Yes.  [31] 

Q.     That  job  went  over  into  the  next  period? 

A.  I  think  so.  I  think  it  went  over  into  the 
next  period. 

Q.  Then  you  had  the  Garibaldi  job  in  the  next 
period,  a  State  highway  job.  That  was  hauling 
rock  and  other  roadbuilding  material  from  stock 
piles  to  the  job?  A.     Stock  piles,  yes. 

Q.  Then  you  had  the  City  of  Newport,  Oregon, 
job?  A.     That  is  right. 
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Q.     That  was  resurfacing  a  street? 

A.    Yes,  sir. 

Q.  And  the  rock  was  hauled  from  a  quarry  and 
made  available  by  the  city'?  A.     Yes,  sir. 

Q.  Then  in  the  last  period  you  had  a  resurfac- 
ing job  for  the  Highway  Department  of  the  State 
of  Washington? 

A.     Yes,  the  State  of  Washington. 

Q.  That  was  rock  and  roadbuilding  material 
hauled  from  stock  piles  to  the  job  site? 

A.     Yes,  sir. 

Q.     You  also  had  a  job  at  Clatskanie? 

A.    Yes. 

Q.  That  was  trucking  rock  from  stock  piles  to 
the  job  site?  A.     Yes. 

Q.  Ten  you  had  the  Toppenish,  Washington, 
city  street  job?  A.     City  street.  [32] 

Q.     Toppenish,  Washington?  A.    Yes. 

Q.  That  was  hauling  crushed  rock  from  a  quarry 
or  stock  pile  to  the  job?  A.     That  is  right. 

Q.  Then  the  last  one  was  Crater  Lake.  Was 
that  a  large  job?  That  was  a  major  job,  w^asn't  it? 

A.     That  was  a  good-sized  job;  yes,  sir. 

Q.     A  lot  of  hauling  on  that  job,  wasn't  there? 

A.     Quite  a  bit,  yes. 

Q.  That  was  resurfacing  a  State  highway.  How 
long  a  highway  was  it  you  were  resurfacing,  do 
you  remember?  A.     I  don't  remember. 

Q.  You  were  hauling  crushed  rock  from  the 
stock  pile  to  the  job  site?  A.     Right. 
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Q.  Substantially,  those  are  the  jobs,  the  con- 
struction jobs,  which  your  company  was  engaged 
in  during  those  years'?  A.     Yes. 

Q.  As  I  understand,  it  was  necessary  to  haul 
all  this  road-building  material  to  the  job  site'? 

A.    Yes. 

Q.     From  stock  piles  or  quarries'?  A.     Yes. 

Q.  For  that  purpose  you  contracted  or  made 
verbal  agreements  [33]  with  these  owners  to  come 
there  and  furnish  a  truck  and  driver  at  so  much 
per  load  basis  or  mile  basis  or  a  combination  of 
both^  A.    Yes. 

Mr.  Winter:     I  think  that  is  all. 
(Witness  excused.) 

Mr.  Dufty:  I  would  like  to  offer  in  evidence,  if 
the  Court  please,  photostatic  copies  of  claims  filed 
by  these  various  plaintiff's  for  refunds  of  the  trans- 
portation taxes.  Mr.  Winter  has  prepared  these 
photostatic  coj^ies  and  I  assume  there  is  no  ob- 
jection. 

Mr.  Winter:  Objected  to  on  the  ground  of  be- 
ing incompetent,  irrelevant  and  immaterial.  I  call 
attention  to  Page  3  of  the  stipulation  where  it  is 
admitted  claims  for  refunds  were  filed  and  that  they 
were  denied.  The  contentions  of  the  parties  with 
respect  to  the  claims  are  set  forth,  and  these  add 
nothing  to  this  case  whatever. 

The  Court:     They  are  admitted. 

(Photostatic   copies   of  claims   for   refinids, 
filed   with   the    Collector,    were   thereupon   re- 
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ceived  in  evidence  and  marked  Plaintiff's  Ex- 
hibits 2,  3  and  4,  respectively.) 

The  Court:     Proceed.  [34] 

PERRY  O.  DeLAT 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant,  out  of  order,  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Winter : 

Q.     Would  you  state  your  name? 

A.     Perry  O.  DeLat. 

Q.     What  is  your  business  or  occupation? 

A.  Supervisor  of  motor  permits  for  the  Public 
Utilities  Commission  of  Oregon. 

Q.  You  were  subpoenaed  to  be  here  and  bring 
with  you  the  records  of  the  State  of  Oregon  cov- 
ering permits  issued  to  truck  owners  holding  motor 
transportation  permits  ?  A.     Yes,  sir. 

Q.  I  will  ask  you  what  your  records  show  with 
respect  to  the  permits  which  had  been  issued  dur- 
ing any  part  of  this  period  to  E.  W.  Albano. 

Mr.  Duffy:  I  object  to  the  testimony  regarding 
what  these  drivers  might  have  stated  in  making  ap- 
plications for  permits  with  the  Public  Utilities  Com- 
missioner on  the  ground  that  they  are  hearsay,  and 
these  drivers  are  here  in  court  and  can  testify  as 
to  their  status. 

The  Court:  Admitted,  subject  to  the  objection. 
Can't  you  stipulate  on  all  of  this? 
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Mr.  Winter:  If  Counsel  will  stii^ulate,  yes.  We 
are  prepared  [35]  to  show  that  these  truck  owners 
working  for  the  plaintiffs,  hauling  for  these  jjlain- 
tiffs  in  these  cases,  have  made  application  and  have 
been  granted  motor  vehicle  permits,  licensed  as  car- 
riers for  hire. 

Mr.  Duffy:  I  have  never  examined  the  records. 
If  Counsel  states  that  is  what  the  record  shows,  I 
will  stipulate  that  they  have  made  application. 

The  Court:  And,  if  Mr.  DeLat  were  examined, 
he  w^ould  so  testify  from  the  official  records'? 

Mr.  Duffy :  I  understand  he  would  testify  these 
various  truck  drivers  applied  for  and  received 
PUC  permits. 

Q.  (By  Mr.  Winter)  :  What  license  would 
they  have  ? 

A.  They  would  have,  prior  to  Januaiy  1,  1948, 
carrier  permits  provided  by  law  that  authorized 
carrier  operation,  including  the  transportation  of 
logs,  poles,  piling,  lumber,  w^ood,  the  operation  of 
dumjj  trucks  in  connection  with  highway  or  build- 
ing construction,  and  the  operation  of  trucks  of 
any  descrix)tion  in  transporting  ores  or  concentrates 
from  mines,  i)its  or  quarries,  either  for  hire  or  for 
themselves. 

Q.  If  the  trucks  in  question  w^ere  leased  or 
rented  to  the  plaintiff  corjjoration,  would  it  be  nec- 
essary for  them  to  have  a  license  with  your  de- 
partment similar  to  the  licenses  issued  to  tlie  truck 
owners  ? 
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A.  A  permit  can  only  be  issued  to  the  actual  op- 
erator of  the  motor  vehicle.  If  they  are  under 
lease,  then  the  lessee  is  [36]  required  to  hold  the 
permits. 

Q.  Did  the  plaintiff  during  any  of  this  period 
have  such  a  permit  with  the  State  of  Oregon? 

A.  They  have  had  permits — I  don't  know.  I 
couldn't  state  the  exact  status.  They  have  held  per- 
mits, yes,  and  may  at  the  present  time. 

Q.     In  connection  with  these  trucks? 

A.    No. 

Q.  Covering  trucks  which  they  own,  is  that 
right? 

A.     That  they  own  or  lease — that  they  operate. 

The  Court :  The  emphasis  is  on  operating  rather 
than  ownership? 

A.     That  is  right. 

Mr.  Winter:     I  didn't  hear  the  Court's  question. 

The  Court :  The  emphasis  is  on  operation  rather 
than  ownership  ? 

A.  That  is  right.  If  they  are  not  owned,  they 
file  a  lease;  the  lessee  files  a  lease  and  then  he  be- 
comes the  operator  and  holds  the  permit  under  Ore- 
gon law. 

Q.  (By  Mr.  Winter)  :  All  of  the  trucks  owned 
by  these  individuals  were  registered  or  licensed  in 
their  names,  and  not  in  the  plaintiff's? 

A.     That  is  right. 

Q.  The  plaintiff,  on  any  truck  that  is  owned  or 
operated,  was  required  to  take  out  a  permit?  f37] 

A.     That  is  right. 
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Q.  Was  it  the  same  license  as  was  issued  to  these 
individuals  ? 

A.  It  could  be,  or  it  could  be  a  private  carrier's 
license  which  authorized  transportation  of  their  own 
property  whether  by  dump  truck  or  otherwise. 

Mr.  Winter :  You  do  not  contend  plaintiffs  took 
out  any  licenses  on  these  trucks  owned  by  these  in- 
dividuals, do  you,  Mr.  Duffy? 

Q.  Is  it  necessary  to  furnish  evidence  of  insur- 
ance, public  liability?  A.     Yes,  sir. 

Q.  Did  all  of  these  drivers  or  truck  owners  carry 
such  insurance  ? 

A.  They  did,  as  long  as  their  license  was  m 
effect. 

Q.  And  they  furnished  such  information  to  your 
department?  A.     It  is  on  file;  yes,  sir. 

Mr.  Winter:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Duffy: 

Q.  What  is  the  amount  of  that  insurance  they 
are  required  to  carry  under  this  particular  plate? 

A.  Transportation  of  property  requires  $5,000- 
$10,000  property  damage  limits  and — i)ublic  liabil- 
ity limits,  and  $5,000  property  damage. 

Q.  Is  the  arrangement  the  same  as  with  others 
in  this  area,  such  as  logging  operations  ?  [38] 

A.     The  same  form  and  same  in'actice,  yes. 

Q.  In  other  words,  log  haulers,  hauling  at  so 
much  a  thousand  for  somebody,  are  required  to 
have  these  same  plates? 
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A.     That  is  right. 
Mr.  Duffy:     That  is  aU. 

(Witness  excused.)  [39] 

J.  N.  CONLEY 

was  thereupon  produced  as  a  witness  on  behalf  of 
Plaintiffs  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Duffy: 

Q.     You  are  J.  N.  Conley^  A.     Yes. 

Q.  You  are  one  of  the  plaintiffs  in  Causes  No. 
4133,  4134  and  41351  A.     Yes. 

Q.  In  the  first  case,  doing  business  as  Babler 
and  Conley  and,  in  the  second  case,  doing  business 
as  Babler  Brothers'?  A.    Yes,  sir. 

Q.  You  are  no  longer  connected  with  the  com- 
pany? A.     No. 

Q.    You  are  not?  A.     No. 

Q.  What  were  your  duties  during  tliis  period 
from  December  1,  1942,  to  April  1,  1945? 

A.  Well,  I  was  a  partner  and  owner  and  super- 
intendent. 

Q.  You  were  superintendent;  that  is,  out  on  the 
job?  A.    Yes. 

Q.  On  what  jobs  were  you  superintendent?  Just 
state  generally. 

A.  Well,  at  the  Redmond  Air  Base  and  others, 
mostly  in  Central  Oregon.  [40] 
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Q.  When  you  say  you  were  general  superin- 
tendent, that  means  you  were  the  one  in  charge  of 
the  whole  operation?  A.     Yes. 

Q.  Would  you  tell  the  Court  the  manner  in 
which  these  truck  owners  and  drivers  were  brought 
onto  the  job? 

A.  Well,  generally  they  would  come  to  the  job 
seeking  work  and  declaring  that  they  had  trucks 
for  rent,  and  they  would  put  their  names  on  a  list 
and  at  such  time  as  we  needed  trucks  we  would  con- 
tact them  and  hire  them. 

Q.  What  type  of  trucks  were  used  on  these 
projects?  A.     Mostly  dump  trucks. 

Q.    What  materials  were  being  hauled? 

A.  Well,  there  was  gravel  and  cinders  and  pow- 
der and  explosives  of  all  kinds  and 

Q.     Mostly  bulk  construction  material? 

A.     Yes. 

Q.  Supposing  you  had  a  truck  owner  who  owned 
more  than  one  truck,  how  would  the  drivers  for 
the  other  trucks  be  employed? 

A.  Well,  frequently  during  the  war  the  owners 
would  come  short  of  drivers  and  frequently  they 
did  not  have  anyone  in  mind  to  transport  the  trucks 
to  the  job,  so  we  would  help  them  to  choose  from 
our  crew  and  send  men  out  to  drive  their  trucks. 

Q.     Did  you  have  a  union  contract  at  that  time? 

A.     Yes. 

Q.     Did  you  employ  all  men  through  the  union? 

A.     Yes,  as  long  as  they  could  supply  them.    We 


128  Hugh  H,  Earle  vs. 

(Testimony  of  J.  N.  Conley.) 

also  maintained  a  list  of  drivers  at  our  job  office 

and  when  and  if  we  needed  them  we  would  call 

them. 

Q.  This  list  has  been  developed  from  men  who 
had  applied  to  you  for  work? 

A.     That  is  correct. 

Q.  What  are  your  exact  duties,  Mr.  Conley,  or 
what  were  they'?  Did  you  have  any  immediate 
supervision  or  methods  to  be  employed  there? 

A.     Yes. 

Q.  Supposing  the  drivers,  either  owners  or 
others,  should  prove  unsatisfactory.  Do  you  have 
the  right  to  fire  them? 

A.     Oh,  yes,  and  we  frequently  did. 

Q.  Did  you  supervise  the  method  in  which  they 
did  the  work?  A.     Yes. 

Q.  Just  what  type  work  was  it?  Just  state 
briefly  the  nature  of  the  hauling. 

A.  Well,  the  majority  was  dump  truck  work, 
transporting  dirt,  rock,  cinders  and  anything  re- 
quired in  the  construction  of  the  air  base. 

Q.  Did  they  haul  from  a  shovel  or  from  a 
quarry  ? 

A.  Well,  from  bunkers  and  shovels ;  bunkers  and 
shovels. 

Q.     Where  did  they  take  the  materials? 

A.  To  the  Air  Base.  Frequently  we  had  rock 
excavations,  local  excavations.  They  would  work 
under  shovels,  and  haul  from  the  [42]  shovel  to  the 
fill. 
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Q.  Some  of  these  trucks  were  working  right  on 
the  Air  Base"?  A.    Yes. 

Q.  They  were  all  maintained  and  employed  in 
the  same  way? 

Mr.  Winter:     That  is  leading. 

A.     Yes. 

Q.  (By  Mr.  Duffy)  :  Were  the  trucks  required 
to  report  for  work  at  the  same  time  as  the  other 
employees  ?  A.    Yes. 

Q.  Did  the  truckers  haul  for  you  exclusively 
during  these  periods  of  time? 

Mr.  Winter:    If  he  knows. 

A.     I  don't  understand. 

Q.  (By  Mr.  Duffy)  :  If  you  know,  during  this 
period  of  time  they  were  working  for  you  did  they 
have  to  work  for  you  alone  or  could  they  haul  for 
other  people  and  keep  their  job  with  you? 

A.  No;  they  were  expected  to  be  on  the  job  if 
they  were  in  our  employ. 

Q.  In  controlling  the  trucks  did  you  have  some- 
one in  immediate  supervision  at  the  shovel  or  at 
the  bunker?  A.     Yes. 

Q.     To  tell  them  where  to  spot  their  trucks? 

A.    Yes. 

Q.  What  other  directions  were  given  to  the  truck 
drivers  by  [43]  either  you  or  other  representatives 
of  the  company  as  to  the  method  in  which  they 
should  perform  the  job? 

A.  Well,  they  were  told  to  be  at  a  certain  place 
at  a  certain  time  in  the  morning,  and  they  were 
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directed  to  which  shovel  to  be  loaded  at.  Of  course, 
they  were  directed  w^hich  roads  to  take  as  they  came 
on  the  Air  Base.  They  were  directed  to  the  dump 
and  the  time  of  their  arrival  was  recorded. 

Q.     Who  kept  the  time  1 

A.     Roy  Shurte. 

Q.  If  one  of  the  trucks  broke  down,  would  the 
tiompany  render  any  assistance'? 

A.  Well,  generally  the  basis  of  hiring  the  truck 
would  determine  whether  or  not  they  did.  If  there 
was  anything  in  the  way  of  emergency  assistance 
required,  it  would  be  rendered  them.  Your  trucks 
are  generally  rented  on  a  basis  of  bare  or  with 
drivers,  or  any  w^ay  to  form  some  basis  of  arriving 
at  the  pay,  and  we  used  several  methods. 

Q.  Were  drivers  who  were  the  owners  of  trucks 
paid  overtime  if  they  worked  more  than  eight  hours 
a  day,  more  than  forty  hours  a  week,  I  should  say? 

A.     Yes. 

Q.     They  were  paid  overtime?  A.     Yes. 

Q.     How  many  hours  a  week  did  they  work? 

A.  Well,  they  worked  ten  hours  a  day  and  seven 
days,  although  [44]  at  various  times  they  worked 
different  shifts. 

Q.  In  the  event  that  any  driver,  whether  he  was 
the  owner  or  a  non-owner,  performed  his  work  un- 
satisfactorily in  any  way,  did  you  have  the  right  to 
tell  him  ^^You  are  through"?  A.     Yes. 

Mr.  Duffy:     That  is  all. 
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Cross-Examination 
By.  Mr.  Winter: 

Q.  When  you  fired  a  truck  owner,  did  you  have 
the  right  to  keep  his  truck,  or  did  you  hire  him  and 
the  truck  both? 

A.     That  is  generally  the  way. 

Q.     Did  you  have  the  right  to  keep  his  truck? 

A.     Well 

Q.     If  you  fired  him  ? 

A.     I  felt  that  we  did,  yes. 

Q.     You  had  the  right  to  keep  his  truck? 

A.     Well,  yes,  I  thought  that  we  had. 

Q.     Did  you  ever  fire  anybody  and  keep  his  truck  ? 

A.  Well,  I  fired  several  owner  that  left  their 
trucks  there. 

Q.  They  did  leave  their  trucks,  but  they  could 
have  taken  them  away  if  they  had  wanted  to? 

A.     That  question  was  never  brought  up. 

Q.  Lots  of  truck  owners  fired  their  own  drivers, 
didn't  they? 

A.     Well,  they  expressed  dissatisfaction. 

Q.     I  say,  they  did,  didn't  they?  [45] 

A.     I  don't  remember  that  they  did. 

Q.  You  don't  remember  any  truck  owner  ever 
firing  one  of  th(^  drivers  that  he  brought  there? 

A.  Well,  as  I  say,  they  expres.sed  dissatisfaction 
and  I  think  probably  wo  just  y)aid  them  off.  After 
all,  we  needed  the  trucks. 

Q.  Well,  h(»  had  an  agreement  to  drive  a  truck 
at  so  much  per  yard  mile,  didn't  he?  A.     No. 
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Q.     Or  so  much  per  hour^  A.     Yes. 

Q.  Didn't  you  have  any  agreement  on  the  job 
at  so  much  per  yard  mile?  A.     No,  sir. 

Q.     The  owners  were  all  on  an  hourly  basis'? 

A.     No,  there  was  some  by  the  trip. 

Q.     By  the  trip  ?  A.     Yes. 

Q.     How  long  a  trip  was  thaf? 

A,     Well,  roughly,  five  miles,  variably. 

Q.     What?  A.     Variably. 

Q.    Yes. 

A.  There  were  several  hauls,  some  of  them  four 
and  a  half  to  six  miles. 

Q.     Four  and  a  half  to  six  miles'?  [46] 

A.    Yes. 

Q.  The  price  per  trip  depended  upon  the  length 
of  the  trip  ?  A.     That  is  right. 

Q.  If  it  w^as  a  short  trip,  of  course  you  paid  less 
per  trip  than  if  it  was  a  long  trip  ? 

A.     That  is  correct. 

Q.  A  good  many  of  the  truck  owners  had  more 
than  one  truck?  A.     Yes. 

Q.  They  had  been  hauling  on  other  jobs  before 
they  came  to  work  for  you? 

A.     I  believe  they  had. 

Q.  They  all  had  licenses  as  common  carries, 
didn't  they,  or  for  hire?  A.     Not  all. 

Q.     Did  any  of  them  operate  under  your  license? 

A.  Well,  only  these  trucks  that  went  out  on^the 
highway  were  required  to  have  Public  Utilities  per- 
mits. 
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Q.  All  of  the  trucks  which  you  contracted  for 
with  the  truck  owner  had  licenses,  didn't  they'? 

A.    No. 

Q.    What?  A.     No. 

Q.     Name  one  that  did  not.  A.     Adams. 

Q.     Who?  [47] 

A.     A  fellow  by  the  name  of  Adams. 

Q.     How  many  trucks  did  he  have  ? 

A.     I  believe  he  had  one. 

Q.     Where  did  he  work? 

A.     He  worked  on  the  Air  Base. 

Q.     Did  he  leave  the  Air  Base?  A.     No. 

Q.  Were  there  any  trucks  that  worked  for  you, 
outside  of  Mr.  Adams,  that  did  not  have  a  license? 

A.     That  is  pretty  difficult  to  say. 

Q.  You  should  be  able  to  name  more  than  one, 
shouldn't  you?  A.     No. 

Q.     Name  one  more. 

A.     Myself.    I  had  one. 

Q.     You  had  one  truck?  A.     Yes. 

Q.  Did  you  work  for  the  company  as  an  em- 
ployee or  were  you  a  partner? 

A.  I  just  put  my  truck  to  work  and  allowed  my- 
self rent. 

Q.     You  allowed  yourself  rent?  A.     Yes. 

Q.     That  was  not  part  of  the  partnership  assets? 

A.  No.  They  were  part  of  the  J.  N.  and  M.  J. 
Conley  equipment. 

Q.  When  it  was  necessary  to  get  drivers,  you 
contacted  the  union  and  saw  if  they  had  any  drivers  ? 
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A.  My  usual  method  was  to  report  it  to  my  job 
office,  and  then  they  started  in  with  the  union  and 
hunted  until  they  found  a  driver. 

Q.  I  think  you  said  in  case  one  of  these  truck 
owners A.     Pardon. 

Q.  If  they  had  an  emergency  or  any  truck  was 
in  the  way  and  you  had  to  get  busy  you  helped  out 
with  company  equipment,  is  that  right? 

A.     Yes. 

Q.  In  case  there  was  no  emergency,  and  a  truck 
wasn't  in  the  way,  and  you  had  plenty  of  trucks, 
you  did  not  bother  with  it  then'? 

A.  Well,  it  would  depend  on  how  the  man  was 
working,  how  the  equipment  was  hired. 

Q.  If  it  was  hired  at  so  much  an  hour,  so  you 
were  not  paying  anything  out,  you  did  not  have  to 
go  out  and  fix  it? 

A.  Some  are  at  so  much  an  hour,  less  reasonable 
wear  and  tear,  and  some  are  at  so  much  an  hour 
including  reasonable  wear  and  tear;  others  were 
hired  at  so  much  an  hour,  including  everything, 
fully  operating. 

Q.  ^^ Fully  operating,"  that  means  furnishing  a 
driver  ? 

A.     That  means  furnishing  a  driver's  wages,  yes. 

Q.  And  furnishing  the  driver,  too.  How  many 
of  these  owners  furnished  their  own  drivers  ?  Many 
of  them  furnished  their  own  drivers,  didn't  they? 

A.     That  is  correct. 

Q.     Drivers  who  had  been  with  them  for  years? 
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A.  I  wouldn't  know  that.  I  imagine  they  could 
have  been. 

Q.  Some  of  these  truck  owners  had  lots  of 
trucks  and  they  were  going  from  contract  to  con- 
tract? A.     Yes. 

Q.     They  would  bring  all  of  their  equipment? 

A.    Yes. 

Q.  All  of  their  trucks  and  drivers,  who  stayed 
with  them  during  this  job — A  good  many  of  them 
did,  didn't  they?  A.     Yes. 

Q.  You  say  it  was  very  difficult  to  get  men  to 
drive  trucks  at  that  time.  The  truck  owners  were 
having  just  as  much  difficulty  in  getting  men  as  you 
were,  weren't  they?  A.     Yes. 

Q.  Other  contractors  were  having  a  great  deal 
of  difficulty  in  getting  men? 

A.     I  believe  so. 

Q.  It  was  to  your  advantage  to  get  men  to  drive 
these  trucks  that  these  truck  owners  furnished? 

A.  No,  the  purpose  in  hiring  a  truck  if  we  had 
no  driver 

Q.  You  did  all  you  could  to  see  that  a  driver  was 
available,  then?  A.     That  is  right. 

Q.  It  did  not  make  any  difference  whethei*  you 
went  out  and  [50]  secured  them  or  whether  the 
truck  owner  went  out  and  secured  them,  as  long 
as  they  were  secured? 

A.  A  man  that  was  secured  had  to  be  capable 
of  driving  a  truck  and  have  a  driver's  license. 

Q.     A  truck   owner  had   the   right  to   say  what 
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driver  drove  his  truck.     If  he  was  not  satisfied,  he 

could  say  to  take  him  off  of  it,  couldn't  he? 

A.     They  did  not  complain. 

Q.     And  they  did  do  that,  didn't  they? 

A.     Well,  they  did  not  complain 

Q.     What? 

A.     Not  without  my  approval,  they  didn't. 

Q.  But  you  have  never  left  a  driver  on  an 
owner's  truck  when  he  did  not  want  the  driver, 
have  you? 

A.     I  don't  recall  if  that  case  arose. 

Q.  In  other  words,  whenever  the  owner  of  a 
truck  did  not  want  a  driver,  and  he  complained  to 
you  about  it,  he  was  removed,  wasn't  he? 

A.     Not  always. 

Q.  Well,  he  was  in  most  cases ;  let  us  put  it  that 
way. 

A.  Well,  I  don't  remember  a  single  case  where — 
ihe  thing  was  generally  settled  before  it  got  to  me. 

Q.     Always  settled  before  it  got  to  you? 

A.  In  a  case  like  that  the}^  frequently  got  in 
quarrels  and  had  trouble  on  the  road  and  the  driver 
would  walk  off  and  leave  the  [51]  truck  and  the 
owner  would  come  and  say, ' '  Do  you  have  a  driver  ? ' ' 

Q.  You  were  all  the  time  looking  for  drivers  for 
these  trucks  to  see  that  the  equipment  moved, 
weren't  you? 

A.  Well,  we  had  about  fifteen  trucks,  I  believe, 
of  our  ovm. 

Q.     About  fifteen  trucks  of  your  own? 
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A.     Yes. 

Q.  Those  were  licensed  with  the  state,  weren't 
they*?  A.     Most  of  them. 

Q.  All  those  that  went  off  your  own  particular 
property  were  licensed  with  the  state  as  private 
carriers  ? 

A.  Those  that  went  out  onto  the  public  high- 
way, yes. 

Q.     And  you  paid  insurance  on  those  trucks'? 

A.    Yes. 

Q.  None  of  the  owners  or  drivers  could  suggest 
that  you  fire  any  of  your  ow^n  men,  could  they? 

A.     I  beg  your  pardon. 

Q.  None  of  these  truck  owners  or  drivers  could 
suggest  that  you  fire  any  of  your  own  truck  drivers "? 

A.     They  would  have  no  point  in  doing  that. 

Q.     They  did  not  even  try  to,  did  they'? 

A.  Actually,  they  did,  yes.  Some  drivers  you 
hire  would  be  not  very  good,  not  good  suitable  peo- 
ple, not  good  drivers,  liable  to  have  accidents,  and 
for  the  common  good  it  would  be  suggested  that 
they  be  removed,  whether  from  our  truck  or  that 
man's  truck  or  whoever  it  was.  [52] 

Q.  They  wanted  to  protect  their  own  skins, 
didn't  they?  A.     AYell,  probably. 

Mr.  Winter:    That  is  all. 

Redirect  Examination 
By  Mr.  Duffy: 

Q.     Were  these  owners  paid  on  the  payroll? 
A.    Yes. 
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Q.     They  were  paid  the  same  time  as  the  others  ? 

Mr.  Winter:  We  think  the  records  are  the  best 
evidence  of  how  or  what  they  were  paid.  He  is 
not  the  bookkeeper.  He  does  not  know  what  they 
were  paid. 

Q.  (By  Mr.  Duffy)  :  I  am  asking  if  you  know 
whether  the  truck  owners  were  paid  at  the  same 
time  and  in  the  same  manner  as  the  other  employees 
on  the  job? 

A.     I  signed  every  check  on  the  job. 

Mr.  Duffy:     That  is  all. 

Recross-Examination 
By  Mr.  Winter : 

Q.  You  signed  two  checks,  the  same  as  Exhibit 
No.  1  shows?  A.     No,  just  the  payroll. 

Q.  How  would  they  get  the  balance  of  what  they 
had  coming  on  an  hourly  basis  for  their  trucks'? 

A.     The  general  office. 

Q.     What?  A.     From  the  general  office. 

Mr.  Winter :    That  is  all. 

Redirect  Examination 
By  Mr.  Duffy: 

Q.     They  were  paid  on  the  job  for  their  labor 
and  were  paid  from  the  Portland  office  for  rentals? 
A.     Correct. 
Mr.  Duffy:    That  is  all. 

(Witness  excused.)  [54] 
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was  thereupon  produced  as  a  witness  on  behalf  of 
Plaintiffs  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Duffy: 

Q.  You  are  a  plaintiff  in  all  three  of  these  suits, 
covering  these  three  periods'?  A.     Yes,  sir. 

Q.  You  were  a  partner  in  the  company  at  all 
times'?  A.    Yes. 

Q.  What  was  your  position  in  the  company,  your 
duties  ? 

A.  Bidding  on  the  work  and  discussing  our  poli- 
cies with  Mr.  Conley.  I  was  on  the  job  a  part  of  the 
time  and  some  of  the  jobs  I  supervised  myself. 

Q.  Your  job  w^as  supervising  some  of  these  proj- 
ects ?  A.     Yes. 

Q.  Which  of  these  jobs  required  your  supervi- 
sion? 

A.  Well,  the  Salem  Air  Base  was  one  of  them, 
and  I  think  there  was  one  down  on  the  Coast,  and 
I  spent  some  time  on  the  Air  Base  at  Redmond. 

Q.  You  have  heard  the  testimony  of  Mr.  Conley. 
Will  you  state  whether  or  not  the  method  of  opera- 
tion on  the  jobs  which  you  supervised  was  basically 
the  same  as  that  as  to  which  Mr.  Conley  has  testi- 
fied"? A.     Well,  they  were  very  similar,  yes. 

Mr.  Duffy:    That  is  all. 

Mr.  Winter:    No  questions. 
(Witness  excused.) 


140  Hugh  H,  Earle  vs. 

ROY  SHURTE 

was  thereupon  produced  as  a  witness  on  behalf  of 
Plaintiffs  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Duffy: 

Q.     Your  name  is  Roy  Shurte.    Am  I  pronounc- 
ing that  correctly? 

A.     Yes,  sir;  that  is  right. 

Q.     What  was  your  job  during  the  period  from 
December  1,  1942,  to  December  31,  1945  ? 

A.     I  was  field  timekeeper  for  Babler  Brothers 
and  J.  N.  Conley  and  M.  J.  Conley. 

Q.     Field  timekeeper'? 

A.     That  is  right,  in  the  field  oifice. 

Q.     On  all  of  these  projects? 

A.     Not  all  of  them,  no.    I  was  at  the  Redmond 
Air  Base  and  Klamath  Palls. 

Q.     Would    you    say    you    were    on    the    larger 
projects? 

A.     The  larger  projects  quite  a  ways  from  Port- 
land, yes. 

Q.     Just  what  were  your  duties  as  timekeeper? 

A.     Keeping  time,  making  the  payroll  and  time 
records  before  they  were  sent  to  Portland.  [56] 

Q.     How  did  you  make  up  these  time  records? 

Mr.  Winter :    We  do  not  deny  that  they  kept  the 
time  of  these  trucks  or  that  they  kept  these  records. 

Q.     (By  Mr.  Duffy)  :     How  were  the  men  paid, 
Mr.  Shurte? 
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Mr.  Winter :  We  think  the  books  are  the  best  rec- 
ords, the  best  evidence  as  to  how  they  were  paid. 
The  statement  shows  how  they  were  paid,  the  rep- 
resentative statement. 

Q.  (By  Mr.  Duffy)  :  Let  me  ask  you  this,  Mr. 
Shurte :    In  paying  the  wages  of  the  truck  owners — 

Mr.  Winter:  We  object  to  using  the  word 
^  ^  wages. ''  That  is  one  of  the  issues  to  be  determined, 
whether  or  not  it  is  compensation  for  services  or 
whether  or  not  it  is  a  payment  under  a  contract  for 
hauling.    That  is  one  of  the  issues  here. 

Q.  (By  Mr.  Duffy)  :  In  connection  with  the 
payment  of  compensation  for  the  services  of  these 
men  who  were  driving  trucks,  were  Social  Security 
deductions,  unemployment  deductions  and  other  de- 
ductions made  as  withholding  pa}Tiients,  made  from 
their  compensation?  A.     That  is  right. 

Q.     How  were  men  selected  to  drive  these  trucks  ? 

A.  I  usually  had  quite  a  list,  had  a  regular  card 
file  in  the  office,  and  they  w^ould  come  in  and  want 
a  driver  and  I  would  call  one  of  them. 

Q.     How  did  you  compile  that? 

A.  As  they  would  come  and  apply  to  m(%  or 
maybe  the  union  [57]  representative  would  come 
down  from  Bend  and  leave  a  list  of  names  that  he 
would  have  available. 

Q.  Would  you  give  us  a  tyi)ical  example  of  your 
manner  of  operation  ?  Suppose  the  information  was 
conveyed  to  you  that  there  was  a  truck  without  a 
driver 
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A.  The  first  thing  I  would  do  would  be  to  con- 
tact the  superintendent  if  possible;  if  not,  I  would 
usually  find  a  driver  and  send  him  right  out  to  the 
truck. 

Q.     Where  would  you  find  this  driver'? 

A.     From  that  list  that  I  had  compiled. 

Q.  Did  you  have  to  clear  them  through  the 
union  ? 

A.  Not  necessarily;  in  some  instances  we  did, 
when  they  had  a  representative  right  there,  close  by, 
but  their  office  was  in  Bend.  Of  course,  lots  of  our 
drivers  came  from  Bend.  That  was  about  sixteen 
miles  away. 

Q.  Was  the  union  able  to  furnish  enough 
drivers'?  A.     Not  at  all  times,  no. 

Q.  They  permitted  you  then  to  hire  other  men 
when  their  lists  were  exhausted'? 

A.     That  is  right. 

Q.  Did  you  have  anything  to  do  with  hiring  or 
firing  these  men'?  A.     Not  personally,  no. 

Q.  When  were  the  men  required  to  report  for 
work  in  the  morning  ? 

x\.  There  were  some  jobs  that  started  at  6:00 
o'clock;  some  that  [58]  started  at  7:00  and  some  that 
started  at  8 :00.  It  depends  on  where  we  were  work- 
ing.   At  one  time  we  was  working  around  the  clock. 

Q.  Were  truck  drivers  required  to  report  for 
w^ork  the  same  as  all  the  other  employees? 

A.     That  is  right. 
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Q.  What  was  the  method  you  followed  in  ter- 
minating your  relationship  with  these  truck  drivers  ? 

A.     Well,  how  do  you  mean? 

Q.  Suppose  a  superintendent  on  the  job  dis- 
missed a  truck  driver  for  any  reason;  what  was 
your  bookkeeping  practice? 

A.  I  would  make  out  his  payroll  check  at  the 
time. 

Q.  Your  duty,  then,  consisted  of  compiling  the 
payrolls  and  paying  the  men? 

A.     That  is  right. 

Q.  The  truck  rentals  were  not  paid  by  you,  is 
that  correct? 

x\.  I  compiled  the  truck  rental  all  right  on  these 
check  sheets;  I  would  always  double-check  the 
sheets  that  came  in  from  both  ends  of  the  job. 

Q.     Where  did  you  send  those  sheets? 

A.  Most  of  these  sheets  were  filed  in  the  Port- 
land office.  I  reduced  it  down  to.  a  form  and  then 
mailed  the  form  to  Portland. 

Q.  And  Portland  would  send  to  the  truck  owner 
the  amount  of  the  truck  rental? 

A.     That  is  right,  less  deductions.  [59] 

Mr.  Duffy:     That  is  all. 

Cross-Examination 
By  Mr.  Winter: 

Q.  When  you  say  ''truck  rental,"  the  Portland 
office  would  send  them  the  balance  of  the  amount 
due,  which  was  agrc^ed  upon,  whether  the  contract 
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was  on  a  yard-mile  basis  or  on  an  hourly  basis,  is 

that  right  ^ 

A.  Would  send  them  the  balance  that  was  due 
after  deductions. 

Q.  After  they  deducted  Social  Security  taxes 
'of  drivers  of  trucks'?  A.     That  is  right. 

Q.  The  same  as  Exhibit  A  attached  to  the  stipu- 
lation, is  that  right? 

A.  I  don't  know  anything  about  Exhibit  A.  The 
deal  was  we  would  rent  trucks. 

Q.     I  beg  your  pardon? 

A.  We  would  rent  trucks — would  go  out  and  get 
trucks  from  anybody  we  could. 

Q.  When  a  truck  owner  did  not  have  a  driver 
for  his  truck,  would  he  come  to  you  for  a  driver? 

A.     Oftentimes,  yes. 

Q.  Then  you  would  get  a  driver  for  the  truck 
owner?  A.     Yes. 

Q.     For  his  truck?  A.     Yes.  [60] 

Q.  They  always  accepted  those  driver  that  3^011 
got? 

A.  I  don't  know  of  any  instance  where  they 
turned  them  down.  I  knew  most  of  the  drivers 
around  the  country,  who  they  had  driven  for  and 
so  on. 

Q.     You  knew  most  of  them?  A.     I  did. 

Q.  What  did  you  tell  them,  that  John  Jones, 
truck  owner,  needed  a  truck  driver? 

A.  Either  that  or  John  Jones  would  be  waiting 
for  a  driver  and  I  would  turn  him  right  over  to 
him. 
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Q.  Then  the  owner  of  the  truck  would  talk  to 
him'? 

A.  Not  necessarily.  I  would  show  him  the  truck 
and  turn  him  loose. 

Q.  The  owTier  would  just  show  him  the  truck 
and  turn  him  loose  ?  Did  any  owners  come  and  com- 
plain to  you  about  drivers  that  were  not  satisfac- 
tory'? A.     I  don't  know  that  they  did. 

Q.     What?  A.     I  don't  know. 

Q.     Was  there  ever  any  wreck  or  anything? 

A.     Yes,  there  were  wrecks. 

Q.     And  some  truck  drivers  would  be  fired? 

A.  I  don't  know  that  that  had  anything  to  do 
with  it. 

Q.  The  owners  always  reserved  the  right  to  say 
who  was  going  to  drive  a  truck,  if  they  wanted  to? 

A.  Well,  I  imagine  they  would,  as  long  a^  they 
owned  the  truck. 

Q.  They  could  take  a  truck  off  the  job  any  time 
they  wanted  to? 

A.     I  don't  know  as  they  did. 

Q.     They  could  have? 

A.     I  didn't  authorize  such  things  myself. 

Q.  Some  of  them  came  and  worked  a  day  or  two 
and  then  left  there? 

A.     That  happens  on  all  jobs. 

Q.  They  came  and  stayed  as  long  as  they  wanted 
to  and  then  they  left? 

A.     No,  not  necessarily. 

Q.  Some  of  them  only  worked  a  day  or  two  and 
then  left?  A.     True. 
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Q.     Some  worked  longer  terms? 

A.  Maybe  we  didn't  need  them  any  longer  than 
a  day  or  two. 

Q.  Either  they  did  not  want  to  stay  or  you  did 
not  want  them,  either  one  or  the  other. 

A.  Well,  there  was  usually  a  little  dissatisfac- 
tion someplace. 

Q.  So  they  pulled  off  the  truck  and  left,  is  that 
right?  A.     I  guess  it  is. 

Q.  And  they  would  take  the  drivers  wdth  them, 
if  they  wanted  to? 

A.     That  did  not  always  happen.  [62] 

Mr.  Winter:  That  did  not  always  happen,  but 
it  did  happen.     That  is  all. 

Redirect  Examination 
By  Mr.  Duffy: 

Q.  You  could  put  one  of  these  drivers  on  a  truck 
without  consulting  the  owner? 

A.    We  did,  yes. 

Recross-Examination 
By  Mr.  Winter: 

Q.  When  did  you  put  a  driver  on  a  truck  with- 
out consulting  the  owner?    Was  he  away? 

A.  He  might  haA^e  been  500  miles  away.  We 
had  his  trucks.    We  had  them  hired. 

Q.     You  did  not  consult  him  then? 

A.     No,  there  was  no  way  we  could. 

Q.  You  had  authority  to  do  it,  to  put  a  driver 
on  his  truck  ? 

A.    We  had  authority  to  do  that. 
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Q.     That  was  your  agreement  with  him? 

A.     That  was  our  agreement. 

Q.  But  if  he  came  back  and  found  a  driver  that 
was  not  satisfactory,  he  always  had  the  right  to 
come  in  and  take  him  off? 

A.     He  could  come  in  and  make  a  suggestion,  yes. 

Mr.  Winter:    And  take  him  off.     That  is  all. 
(Witness  excused.) 

(Recess.) 

Plaintiffs  Rest.  [63] 

Defendants'  Testimony 

L.  M.  CASE 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct   Examination 
By  Mr.  Winter: 

Q.    Your  name  is  L.  M.  Case? 

A.    Yes. 

Q.     Where  do  you  reside? 

A.     At  No.  216  North  23  Street,  Salem,  Oregon. 

Q.     What  is  your  business  or  occupation? 

A.     I  am  a  truck  operator. 

Q.  By  truck  operator  do  you  mean  you  hold  a 
license  as  a  carrier  for  hire?  A.     Yes. 

Q.  How  long  have  you  been  operating  as  a  car- 
rier for  hire?  A.     Since  1921. 
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Q.     Since  1921^  A.     Yes. 

Q.  Have  you  ever  entered  into  any  agreement 
to  operate  your  trucks  for  the  plaintiffs  in  this 
action,  these  suits,  during  any  part  of  the  period 
involved  ? 

A.     Yes,  I  worked  for  them. 

Q.     When  was  thaf? 

A.     I  think  it  was  in  1943.  [64] 

Q.     On  what  job  was  thaf? 

A.     The  Salem  Airport. 

Q.  On  the  Salem  Airport?  Were  you  hired  as 
a  truck  driver  or  were  you  hired  with  your  truck? 

A.     I  was  hired  with  my  truck. 

Q.  In  other  words,  I  take  it  you  were  hired  as 
a  unit?  A.     Yes. 

Q.  Did  you  understand  you  could  be  fired  and 
that  they  could  have  kept  your  truck? 

A.     No,  I  didn't  understand  that. 

Q.  What  was  your  agreement?  Just  state  it  to 
the  Court. 

A.  I  went  to  work  for  them  for  so  much  an 
hour  for  myself  and  truck,  as  a  unit. 

Q.     As  a  unit?  A.     Yes. 

Q.     Were  you  at  liberty  to  leave  at  any  time? 

A.    Yes,  I  felt  I  was. 

Q.  Was  it  your  understanding  you  could  have 
been  fired  and  another  driver  could  have  been  put 
on  your  truck?         A.     Pardon? 

Q.  Did  you  understand  you  could  have  been 
fired  and  another  driver  could  have  been  put  on 
vour  truck? 
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A.     No,  wasn't  no  agreement  to  that  effect. 

Q.  Have  you  entered  into  agreements  as  a  car- 
rier for  hire  with  other  companies  during  the  past 
years  ^  [65]  A.     Yes. 

Q.  I  take  it  now  you  have  some  agreement  with 
the  County? 

A.     Just  an  oral  agreement. 

Q.     For  you  and  your  truck  as  a  unit? 

A.     Yes. 

Mr.  Winter:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Duffy: 

Q.  Mr.  Case,  were  you  required  to  belong  to  the 
union  when  you  worked  for  the  plaintiffs? 

Mr.  Winter:     We  will  object  to  that. 

A.  I  don't  remember  whether  I  belonged  to  the 
union  at  that  time  or  not.  I  have  belonged  to  the 
union. 

Q.  (By  Mr.  Duffy) :  Do  you  have  a  Social  Se- 
curity number?  A.     Yes. 

Q.  On  these  jobs  with  the  plaintiffs  were 
amounts  deducted  from  your  compensation  as 
Social  Security? 

A.     Yes.  They  deducted  that. 

Q.  Could  the  plaintiffs  at  any  time  fire  you  off 
the  job  if  they  did  not  like  the  way  you  were 
driving  the  truck? 

A.  Well,  I  imagine  they  could  fire  me  and  the 
truck. 
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Q.  On  the  job  itself,  did  some  representative 
from  the  plaintiff  direct  you  how  to  do  your  job? 

A.    Yes. 

Q.  Have  you  ever  registered  with  the  Collector 
of  Internal  Revenue  as  a  person  engaged  in  trans- 
portation of  property  for  hire? 

A.     Pardon.  I  didn't  quite  get  that. 

Q.  Have  you  ever  registered  with  the  Collector 
of  Internal  Revenue  here  as  a  person  engaged  in 
transportation  of  property  for  hire? 

Mr.  Winter:  I  don't  know  why  it  is  material. 
I  think  that  would  be  something  that  we  might 
talk  about,  but  I  don't  see  how  that  is  material 
here  now.  As  a  matter  of  fact,  we  receive  requests 
for  returns  every  month  and  a  few  file  them. 

Mr.  Duffy:  The  basis  for  my  question  is  sub- 
section (e)  of  Section  3475  of  this  same  Act  which 
imposes  a  transportation  tax,  and  then  it  provides 
the  criminal  penalty.  If  the  Government  is  attempt- 
ing to  show  by  their  registration  with  the  Public 
Utilities  Commission  of  Oregon  that  these  men  felt 
they  were  engaged  in  transportation  of  property 
for  hire,  I  make  the  equal  point  that  by  not  regis- 
tering with  the  Collector  they  negate  that  same 
proposition. 

Mr.  Winter:  We  will  stipulate  that  we  receive 
requests  for  returns  every  month  and  that  returns 
have  been  made  where  the  Collector  has  collected 
on  transportation  of  property.  Those  are  truckers 
just  the  same  as  these,  if  you  want  us  to  admit 
that. 
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Mr.  Duffy:  I  don't  want  you  to  admit  that. 
I  think  you  get  my  point.  What  I  want  this  witness 
to  answer,  as  a  typical  [67]  truck  owner-operator, 
is  whether  he  is  registered  with  the  Collector  as  one 
engaged  in  transporting  property  for  hire. 

The  Court:     He  may  answer. 

A.    Yes,  I  am  registered. 

Q.     (By  Mr.  Duffy)  :    You  have  registered'? 

A.    Yes. 

Q.     When  did  you  make  this  registration? 

A.  Well,  I  think  it  was  soon  after  I  went 
there. 

Q.     Did  you  register  for  this  particular  job? 

A.  I  didn't  receive  any  tax  paper  on  the  job 
so  I  didn't  return  any. 

Q.  Did  you  make  any  demand  upon  plaintiffs 
for  transportation  tax?  A.     No,   I    didn't. 

Q.  Did  you  file  any  return  with  the  Collector 
or  report  to  him? 

Mr.  Winter :  I  submit  he  has  answered.  He  said 
he  did  not  collect  any  transportation  tax. 

Mr.  Duffy:  He  is  required  to  report  to  the 
Collector. 

The  Court:     Ask  your  question  again. 

Q.  (By  Mr.  Duffy)  :  Did  you  make  any  de- 
mand upon  the  plaintiffs  for  the  transportation 
tax?  A.     No,  I  didn't. 

Q.  Did  you  report  that  fact,  or  the  fact  that 
you  were  not  paid  a  transportation  tax,  to  the 
Collector?  A.     No,  I  didn't.  [68] 
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Q.  Vv'liat  were  the  terms  of  your  arrangement 
with  the  plaintiffs  on  this  Salem  Air  Base? 

A.  I  hired  out  myself  and  truck  at  so  much 
an  hour. 

Q.  Was  there  any  amount  deducted  from  the 
amount  paid  to  you  for  what  we  have  termed  pay- 
roll insurance "? 

A.  Well,  I  don't  remember  just  what  was  de- 
ducted. I  didn't  keep  any  records.  It  has  been 
quite  a  while  back. 

Q.  As  far  as  you  can  recall,  the  only  item  de- 
ducted was  your  wage  or  that  of  another  driver, 
driving  one  of  your  trucks? 

A.     I  only  had  one  truck. 

Q.  The  company  then  paid  Social  Security  taxes 
on  you?  A.    Yes. 

Mr.  Duffy:     That  is  all. 

Redirect  Examination 
By  Mr.  Winter: 

Q.  Have  you  reported  any  transportation  tax 
where  you  have  hired  out  as  truck  and  driver  to 
other  companies?  A.     Yes,  I  have. 

Q.  Did  those  companies  always  keep  your  tax 
and  keep  you  on  the  payroll  as  an  employee? 

A.     Some  of  them  do  and  some  don't. 

Q.     Some  don't?  A.     Yes. 

Q.  Is  it  not  a  fact  you  receive  every  month 
forms  of  returns  as  to  the  transportation  tax  from 
the  Internal  Revenue  Department?  [69] 

A.     Yes,  I  do. 


/.  N.  Conley  et  al.  153 

(Testimony  of  L.  M.  Case.) 

Q.  Have  you  collected  any  transportation 
taxes — If  you  collect  any  transportation  taxes,  then 
you  report  it  and  pay  it '?  A.     Yes,  I  did. 

Mr.  Winters :   That  is  all. 

Recross-Examination 
By  Mr.  Duffy: 

Q.  Did  you  file  any  reports  while  working  for 
these  plaintiffs?  A.     No,  I  didn't. 

Mr.  Duffy:     That  is  all. 
(Witness  excused.)  [70] 

E.  W.  ALBANO 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Winter: 

Q.     Your  name  is  E.  W.  Albano? 

A.     Yes. 

Q.     Edward  W.  Albano?  A.     Yes. 

Q.     Where  do  you  reside'? 

A.     7031  Southeast  41st. 

Q.     In  Portland,  Oregon? 

A.     Portland,  Oregon. 

Q.  You  have  a  license  to  operate  as  a  carrier 
for  hire  under  the  laws  of  the  State  of  Oregon? 

A.     Common  carrier  on  No.  4  PUC  permit. 

Q.     How  many  trucks  do  you  have? 

A.     At  present  I  have  eight  gravel  trucks. 

Q.     Did  you  have  any  doing  any  hauling — Did 
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you  ever  do  any  hauling  for  Babler  Brothers  during 

the  period  here  involved'? 

A.  Yes,  I  had  two  trucks  working  for  them  on 
the  Gresham  job  and  two  trucks  working  for  them 
on  the  Fort  Klamath  job. 

Q.     Who  were  driving  those  trucks'? 

A.  Well,  I  believe  one  of  the  drivers  was  a 
fellow  named  Holms  and  another,  my  brother.  [71] 

Q.  Did  Mr.  Holms  work  for  you  some  time? 
How  long  did  Mr.  Holms  work  for  you? 

A.     Quite  some  time. 

Q.     How  long  would  you  say? 

A.  Oh,  at  that  period,  three  years ;  that  is,  three 
seasons. 

Q.  He  had  been  driving  a  truck  for  you  on 
other  jobs  besides  the  Babler   jobs? 

A.     Right. 

Q.     I  think  you  operated  a  fleet  of  eight  trucks? 

A.    Yes. 

Q.  Who  drove  the  other  truck?  Were  there  two 
trucks?  A.     Well,  I  don't  remember. 

Q.     It  was  your  brother,  wasn't  it? 

A.  My  brother  did  drive  one  and  a  fellow  by  the 
name  of  Holms  drove  another  one. 

Q.  Were  the  other  six  trucks  working  on  other 
jobs  at  the  time? 

A.     Yes,  they  were  working  on  other  jobs. 

Q.  What  was  the  occasion  for  your  agreement 
with  Babler  Brothers  when  you  put  two  trucks  to 
work  down  there? 
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A.  Well,  I  personally  had  no  agreement.  The 
drivers  went  out  and  solicited  the  jobs. 

Q.     They  went  out  and  solicited  the  jobs'? 

A.     That  is  right. 

Q.  What  did  you  receive  for  the  use  of  your 
truck  and  driver  [72]   on  these  jobs? 

A.  Well,  sir,  what  the  actual  pay  was  I  don't 
know,  but  I  received  a  check  for  the  driver's  wages 
and  the  gas  and  oil  were  deducted. 

Q.  Who  carried  the  public  liability  and  prop- 
erty damage  insurance  on  your  trucks'? 

A.     I  carry  my  own  fleet  insurance. 

Q.  Who  pays  for  the  upkeep,  maintenance,  and 
repair,  and  gas  and  oil? 

A.     That  is  my 

Q.  What  was  the  basis  for  the  amount  you  re- 
ceived for  the  use  of  these  trucks  and  drivers? 

A.     I  don't  remember. 

Q.     You  don't  remember?  A.     No. 

Q.  Well,  do  you  recall  whether  or  not  the  wages 
and  Social  Security  taxes  on  the  wages  of  the 
drivers  were  deducted  from  the  amount  that  was 
paid  to  you  ? 

A.  I  remember  the  driver's  wages  and  gas  and 
oil  was  deducted. 

Q.  What  about  the  Social  Security  and  unem- 
ployment tax?  Was  that  deducted  from  your  over- 
all pay?  A.     That  I  can't  remember. 

Q.  Could  Bablers  have  taken  your  drivers  and 
put  them  on  other  trucks  ? 
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A.  Well,  that  I  don't  laiow.  I  can't  answer  that 
question  for  [73]  this  reason:  At  the  time  these 
trucks  worked  it  was  a  short  job  and  I  would  have 
no  occasion  whatsoever^ 

Q.  Could  you  replace  the  drivers  on  these  trucks 
at  any  time  you  wanted  to? 

A.  Well,  yes,  I  could  have,  if  there  had  been 
occasion  for  it. 

Q.  You  did  replace  them  whenever  you  wanted 
to*?  A.     Not  on  a  particular  job. 

Q.     On  any  job  which  you  were  on? 

A.     Yes. 

Mr.  Winter:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Duffy: 

Q.     Did  you  drive  a  truck  yourself? 

A.     No,  sir. 

Q.  You  were  not  on  any  of  these  jobs  personally 
with  your  trucks  or  that  your  trucks  were  on  with 
the  plaintiffs  here,  Babler  Brothers? 

A.     No. 

Q.  And  you  do  not  know  anything  about  the 
operation  of  them?  A.     No. 

Mr.  Duffy:     That  is  all. 

(Witness  excused.)  [74] 
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JACK  BECKER 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Winter: 

Q.     Your  name  is  Jack  Becker?  A.     Yes. 

Q.  You  are  also  known  as  Jacob  Becker.  What 
is  your  correct  name,  Jacob"?  A.     Yes. 

Q.     Where  do  you  live,  Mr.  Becker? 

A.     1706  Northeast  Going,  Portland,  Oregon. 

Q.     How  many  trucks  do  you  own? 

A.    At  present  just  one. 

Q.  During  the  period  December,  1943,  through 
1945,  did  you  own  two  trucks  ? 

A.     That  is  right. 

Q.     Who  drove  those  trucks?  Walt  Perry? 

A.    Yes. 

Mr.  Duffy :     Let  the  witness  answer. 

Mr.  Winter:     I  am  just  refreshing  his  memory. 

A.     Yes,  Walt  Perry  on  Babler's  job. 

Q.     Who  hired  Walt  Perry? 

A.     I  did  myself. 

Q.  Did  you  have  occasion  to  do  any  hauling  for 
Bablers  during  [75]  any  of  this  period,  any  hauling 
of  gravel  or  truck  work? 

A.     Well,  at  that  time,  yes. 

Q.     What  jobs  did  you  work  on? 

A.  Well,  the  first  job  I  worked  on  was  up  at 
Kennewick,  Washington,  Toppenish  and  Clatskanie, 
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and  the  following  year  I  worked  at  Bend,  Burns 
and  Fort  Klamath.  That  is  the  only  jobs  I  worked 
on  for  Babler. 

Q.  As  I  take  it,  you  drove  one  truck  and  Walt 
Perry  drove  the  other  truck  ? 

A.     That  is  right. 

Q.  Were  you  employed  as  a  driver  or  were  you 
employed  as  a  unit,  driver  and  truck? 

A.     Driver  and  truck. 

Q.     What  about  the  other  truck? 

A.     It  w^as  driver  and  truck,  too. 

Q.    As  a  unit?  A.    Yes. 

Q.  The  agreement  was  made  with  you,  was  it, 
for  both  trucks?  A.     That  is  right. 

Q.  Was  any  agreement  made  with  Walt  Perry 
except  what  you  made  with  him?  A.     No. 

Q.  Who  carried  the  insurance,  public  liability 
and  property  damage,  on  the  trucks? 

A.     Myself.   I  did  myself.  [76] 

Q.  Were  you  licensed  by  the  State  of  Oregon 
as  a  carrier  for  hire  ?  A.     That  is  right. 

Q.     And  holding  license  PUC,  plates  No.  4? 

A.     That  is  right. 

Q.  Who  paid  for  the  upkeep  and  maintenance 
on  the  truck  ?  A.     I  did  myself. 

Q.  Could  they  have  replaced  you  with  anyone 
on  these  trucks  under  your  agreement  that  you  had 
with  them?  A.     Not  unless  I  wanted  them  to. 

Q.     Could  they  have  replaced  your  driver? 

A.     No. 

Mr.  Winter :     I  think  that  is  all. 
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Cross-Examination 
By  Mr.  Duffy : 

Q.  You  carried  this  public  liability  and  property 
damage  insurance  incidental  to  your  PUC  permit, 
is  that  right?  A.     That  is  right. 

Q.  Is  it  not  a  fact  that  the  company  also  carried 
further  j^ublic  liability  and  property  damage  insur- 
ance on  all  trucks  on  the  job'? 

Mr.  Winter:  We  don't  know  what  they  might 
have  carried. 

A.  Not  my  truck.  We  carry  our  own  insurance 
on  our  trucks. 

Q.  (By  Mr.  Duffy):  Yes,  I  understand  that, 
but,  in  addition  to  that,  do  you  know  w^hether  or 
not  the  company  also  carried  [77]  similar  insur- 
ance'? A.     That  I  don't  know. 

Q.  Were  Social  Security  amounts  deducted  from 
the  amounts  paid  to  you?  A.     That  is  right. 

Q.     Did  you  belong  to  the  union  at  that  time? 

A.     That  is  right. 

Q.  Could  the  company  have  terminated  your 
working  on  the  job  if  they  had  wanted  to? 

A.     Yes. 

Q.  On  the  job  itself  what  right  did  the  company 
have  to  tell  you  how  to  do  the  job? 

A.  Well,  it  is  their  job.  They  just  hire  trucks 
and  we  take  orders  from  them.  We  have  to  do  as 
they  tell  us. 

Q.  They  would  tell  you  where  to  spot  the  trucks 
for  loading? 
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A.     Where  to  haul  from  and  where  to. 

Q.  Where  to  haul  from  and  where  to  and  what 
routes  to  take"?  A.     Yes. 

Q.  Were  you  ever  paid  overtime  for  working  in 
excess  of  40  hours  a  week*? 

A.  They  paid  us  overtime,  yes,  if  we  worked 
overtime  and  deducted  it  from  our  truck  checks. 

Q.  Did  you  register  with  the  Collector  as  a  per- 
son engaged  in  the  transportation  of  property  for 
hire?  A.     Yes.  [78] 

Q.  How  did  that  come  about?  What  caused  you 
to  register? 

A.  Well,  the  first  time  I  ever  paid  the  3  per 
cent  transportation  tax. 

Q.  Did  you  make  any  demand  on  the  plaintiffs 
for  this  transportation  tax  ? 

A.  No,  the  first  time  I  ever  come  in  on  that 
would  have  been  1942,  I  believe  1942  or  1943.  I 
don't  remember  any  more.  On  George  H.  Buckler's 
job  at  Vanport  we  collected  it  from  them  and  then 
paid  it  to  the  Revenue. 

Q.  You  were  told  by  the  company  there  to  go 
down  and  register?  A.    Yes. 

Q.  Your  agreement  with  the  company  was  to  use 
your  trucks  and  you,  in  your  instance,  drove  one 
yourself  and  your  driver  drove  your  other  truck? 

A.     That  is  right. 

Q.  Was  anything  said  about  how  long  your  work 
was  to  continue? 
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A.  No.  We  always  asked  them  how  long  the  job 
would  last  and  they  would  tell  us. 

Q.  They  could  have  discharged  you  at  any  time 
before  that?  A.     Any  time. 

Q.     And  you  could  quit  any  time  you  wanted  to  ? 

A.    Yes. 

Mr.  Duffy:     That  is  all.  [79] 

Redirect  Examination 
By  Mr.  Winter: 

Q.  Any  day  you  did  not  want  to  take  your  truck 
down  you  would  not  have  taken  it  down? 

A.     No. 

Q.  They  could  not  put  any  driver  on  your  truck 
that  you  did  not  want  on  your  truck  ?  A.     No. 

Q.  Now,  you  say  Bur  ford — while  working  for 
Burford  you  paid  the  transportation  tax. 

A.     No,  George  H.  Buckler. 

Q.     What  kind  of  a  job  was  that? 

A.  That  was  at  Vanport,  when  they  built  Van- 
port. 

Q.     You  mean  just  hauling  gravel  ? 

A.     Yes. 

Q.     Similar  type  hauling?  A.     Yes. 

Q.     They  told  you  where  to  put  the  material? 

A.     Yes,  just  hauled  it  in  there  on  the  street. 

Q.     Then  they  paid  you  the  transportation  tax? 

A.    Jed  Wilson  at  Seaside,  paid  it  to  me,  too. 

Q.     Did  they  withhold  Social  Security  taxes? 

A.     Well,  most  of  them,  they  did. 
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Q.  They  held  it  out  and  charged  it  against  your 
truck?  A.     Yes.   [80] 

Q.     The  same  as  Babler  did?  A.     Yes. 

Q.  Is  that  the  common  practice  with  what  we 
call  gypo  haulers? 

A.    A  majority  of  them,  yes. 

Mr.  Winter :     I  think  that  is  all. 

Recross-Examination 
By  Mr.  Duffy: 

Q.  Do  you  know  whether  or  not  Mr.  Buckler 
has  filed  a  claim  for  refund  of  the  transportation 
taxes?  A.     No,  I  don't  know. 

Mr.  Duffy.     That  is  all. 
(Witness  excused.) 

WILLIAM  M.  ANDERSON 

was  thereupon  produced  as  a  witness  on  behalf  of 
Defendant  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Winter: 

Q.     Your  name  is  William  M.  Anderson? 

A.     Yes. 

Q.     Where  do  you  reside,  Mr.  Anderson. 

A.  7604  Southeast  Lanphear,  Milwaukee,  Ore- 
gon. 

Q.     How  far  is  Milwaukie  from  Portland? 

A.  Where  we  live  it  is  in  the  suburbs  of  Port- 
land. 
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Q.     Just  in  the  suburbs'?  A.     Yes. 

Q.     Are  you  the  owner  of  any  trucks? 

A.     I  have  two  at  the  present  time. 

Q.  How  many  tru<3ks  did  you  ow^n  during  the 
time  involved  in  this  lawsuit,  between  December, 
1942,  and  December,  1945  ? 

A.     Well,  I  would  say  from  one  to  three. 

Q.  Are  you  licensed  under  the  State  of  Oregon 
Motor  Transportation  Act  as  a  carrier  for  hire  ? 

A.     That  is  right. 

Q.     Your  trucks  carry  PUC  License  No.  4? 

A.     That  is  right. 

Q.  Did  you  ever  have  occasion  to  enter  into  any 
agreement  for  use  of  your  services  and  truck  in 
hauling  for  the  Bablers?  [82]  A.     Yes. 

Q.     When  was  that,  Mr.  Anderson? 

A.  The  first  time  I  worked  for  them  was  in 
1941,  I  think,  and  off  and  on  since  then. 

Q.     After  December,  1942,  where  did  you  work? 

A.     We  worked  at  the  Redmond  Air  Base. 

Q.     The  Redmond  Air  Base  ?  A.     Yes. 

Q.     How  many  trucks  did  you  have  at  that  time  ? 

A.     Three. 

Q.     Who  were  the  drivers  of  those  trucks? 

A.  Well,  there  were  so  many  of  them  it  would 
be  hard  to  say — coming  and  going,  you  see. 

Q.     Did  you  drive  one  truck? 

A.     I  drove  one  part  of  the  time,  yes. 

Q.  What  was  the  agreement  with  Bablers  as  to 
the  furnishing  of  three  trucks  and  drivers,  or  what 
was  your  agreement? 
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A.  Well,  it  is  customary  to  take  your  own  driv- 
ers when  you  went  on  a  job.  You  usually  do  that 
when  you  are  working  somewhere  else. 

Q.     Your  own  drivers  ^.  A.    Yes. 

Q.  You  always  attempted  to  hold  drivers  that 
you  knew  were  competent.  You  always  attempted 
to  have  drivers  you  knew  were  competent  to  take 
care   of  your   equipment?   [83]  A.     Oh,   yes, 

sure. 

Q.     Is  that  what  you  mean?  A.    Yes. 

Q.     Who  carried  the  insurance  on  your  trucks? 

A.  I  had  my  own.  You  are  required  to  do  that 
by  the  State. 

Q.    Who  paid  for  the  upkeep  on  the  trucks? 

A.     I  paid  my  own. 

Q.  Did  you,  under  your  agreement  with  Bablers, 
understand  that  you  had  the  right  to  say  who 
should  drive  your  trucks? 

A.    Yes,  as  a  rule. 

Q.     Who  paid  the  wages  on  the  trucks? 

A.     Babler. 

Q.     Who?  A.     Babler. 

Q.  They  deducted  that  from  the  amount  that  you 
got  under  your  agreement,  is  that  right? 

A.     That  is  right. 

Q.  You  could  have  taken  your  truck  off  the  job 
at  any  time,  could  you  ? 

A.  Well,  during  the  war  there  was  the  ODT 
agreement,  and  I  think  if  they  demanded  to  keep 
your  truck  they  could  at  that  time. 

Q.  You  mean  the  Office  of  Defense  Transporta- 
tion agreement?  A.     Yes. 
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Q.     They  were  certified  to  the  job,  weren't  they? 

A.  Not  necessarily,  but  I  understood  if  they 
wanted  to  they  could  hold  them. 

Q.  They  could  not  have  fired  you  and  kept  the 
truck?  A.     That  was  never  brought  up. 

Q.     You  don't  think  they  could? 

A.     No,  I  don't  think  so. 

Q.  You  did  not  understand  the  agreement  that 
way,  did  you?  A.     No,  not  exactly;  no. 

Mr.  Winter:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Duffy: 

Q.  While  you  worked  for  Babler  did  you  con- 
sider yourself  an  employee  of  Babler? 

A.     Oh,  yes. 

Mr.  Duffy:     That  is  all. 

Redirect  Examination 
By  Mr.  Winter: 

Q.  Did  you  consider  your  truck  as  an  employee 
of  Babler? 

A.    Well,  they  are  paying  you  for  use  of  it. 

Q.  You  could  have  quit  on  the  job  any  time  you 
wanted  to,  outside  of  this  ODT  agreement? 

A.     That  is  right. 

Q.  Have  you  been  talking  to  Mr.  Babler  since 
you  talked  to  me  this  morning?  A.     No.  [85] 

Q.  Weren't  you  talking  with  them  in  the  hall 
a  few  minutes  ago? 

Mr.  Duffy:     Just  a  minute,  now. 
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Q.  (By  Mr.  Winter)  :  You  talked  with  them 
since  we  left  downstairs  at  1:00  o'clock? 

A.     Oh,  yes,  right  here. 

Q.     Before  you  took  the  stand?  A.     Yes. 

Q.  Whom  else  have  you  entered  into  agreements 
with  in  connection  with  your  truck? 

A.     Oh,  Ward. 

Q.    Whom  are  you  working  for  now? 

A.     I  am  not  working  now. 

Q.  When  were  you  working  for  Ward  North- 
west? A.     Oh,  last  September. 

Q.    What?  A.    Last  September. 

Q.  How  many  trucks  did  you  furnish  on  that 
job?  A.     Just  two. 

Q.     You  drove  one  ?  A.     No. 

Q.     Did  you  drive  either  one  of  them? 

A.    No. 

Q.    Who  hired  the  drivers  on  those  trucks? 

A.     They  were  drivers  I  had  when  I  went  there. 

Q.     They  were  drivers  that  you  had  hired  before  ? 

A.    Yes. 

Q.     And  they  were  on  the  trucks  ?  A.    Yes. 

Q.  You  had  an  agreement  with  them  to  do  haul- 
ing similar  to  this  job  here? 

A.     Yes,  the  same,  practically  the  same. 

Q.  Who  paid  the  Social  Security  tax  on  their 
wages  ?  A.     They  did ;  the  company  paid  them. 

Q.    And  then  they  charged  it  back  to  you? 

A.     That  is  right. 

Q.     Did  they  pay  the  transportation  tax  to  you? 
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A.     No,  they  didn't. 

Q.     Did  you  file  a  transportation  tax  return? 

A.    No. 

Q.    When  you  say  you   considered   Bablers   as 
your  employers 

A.     At  the  time  when  I  was  working  for  them, 
yes. 

Mr.  Winter:     That  is  all. 
(Witness  excused.) 

Mr.  Winter:     That  is  the  Government's  case,  if 
the  Court  please. 

(Defendant  rests.) 

Plaintiff's  Rebuttal  Testimony 

J.  N.  CONLEY 

having  been  previously  duly  sworn,  was  recalled  as 
a  witness  on  behalf  of  Plaintiffs,  in  rebuttal,  and 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Duffy: 

Q.     Mr.  Conley,  on  these  jobs  did  you  rent  other 
equipment  besides  trucks  %  A.     Oh,  yes. 

Q.     What  other  kinds  of  equipment  did  you  rent  ? 

A.     Tractors,  power  shovels,  compressors,  and  all 
kinds  of  construction  tools  that  we  did  not  own. 

Q.     When  you  rented  this  equipment  were  oper- 
ators furnished  with  them,  in  some  instances  % 

A.    Yes. 
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Mr.  Winter:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  There  is  no  tax  asserted  here 
on  anything  like  that.  I  do  not  see  the  materiality 
of  it  and  it  is  not  proper  rebuttal,  certainly. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Duffy)  :  Were  truck  drivers  ever 
put  on  other  jobs,  other  than  driving  truck? 

A.     Oh,  yes. 

Mr.  Duffy:     That  is  aU.  [88] 

Cross-Examination 
By  Mr.  Winter: 

Q.  When  they  were  put  on  other  jobs  they  were 
employed  for  those  other  jobs,  weren't  they?  They 
were  employed  on  a  different  basis  ? 

A.  Well,  on  the  same  pay,  but  probably  you 
would  call  them  different,  like  a  jackhammer  man. 
Just  take  him  off  a  truck  and  put  him  on  a  jack- 
hammer. 

Q.  Who  paid  the  Social  Security  tax  on  the 
wages  then?  A.     They  did. 

Q.  Did  you  charge  it  back  to  anybody?  Did  you 
charge  it  to  any  truck? 

A.     There  was  no  truck  involved. 

Q.     Did  you  charge  it  back  to  anyone  ? 

A.     No. 

Q.  You  assumed  the  burden  and  paid  the  tax 
on  that,  didn't  you?  A.     Which  tax? 

Q.  The  Social  Security  tax,  when  a  man  was 
driving  a  tractor  for  instance? 

A.     Oh,  when  a  man  was  driving  a  tractor,  that 
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would   depend   on   the    deal   when   you    hired   the 

tractor. 

Q.    If  you  paid  $50  for  a  tractor,  you  generally 
took  the  Social  Security  tax  out  of  the  $50. 

A.    Yes,  we  did.  [89] 

Q.    What?  A.     Yes,  we  did. 

Q.     If  you  hired  an  operator  with  it,  you  mean'? 

A.     If  it  came  fully  operated,  we  charged  it  back 
to  the  owner. 

Q.     Charged  it  back  to  the  owner  ?  A.    Yes. 

Mr.  Winter :     That  is  all. 

Mr.  Duffy:     That  is  aU. 

(Witness  excused.) 
(Testimony  closed.) 


REPORTER'S  CERTIFICATE 
I,  Ira  C  Holcomb,  Official  Reporter  of  the  above- 
entitled  Court,  do  hereby  certify  that  on  the  4th 
day  of  April,  1949,  I  reported  in  shorthand  certain 
proceedings  occurring  in  the  trial  of  the  above-enti- 
tled matter,  that  I  thereafter  caused  my  said  short- 
hand notes  to  be  reduced  to  typewriting  under  my 
direction  and  that  the   foregoing  transcript,   con- 
sisting of  pages  numbered  1  to  90,  both  inclusive, 
constitutes  a  full,  true  and  accurate  transcript  of 
said  proceedings  so  taken  by  me  in  shorthand  on 
said  date,  as  aforesaid,  and  of  the  whole  thereof. 
Dated  this  11th  day  of  July,  A.D.  1949. 
/s/  IRA  G.  HOLCOMB, 
Court  Reporter. 
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[Endorsed] :  Nos.  12317-12318-12319.  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 
Hugh  H.  Earle,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon,  Appellant,  vs.  Lloyd  Babler, 
Richard  Babler,  James  A.  Pollock  and  J.  H.  Sches- 
tak,  doing  business  as  Lloyd  Babler,  Appellees ;  and 
Hugh  H.  Earle,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon,  Appellant,  vs.  J.  N.  Conley, 
M.  J.  Conley  and  Lloyd  Babler,  doing  business  as 
Babler  and  Conley,  Appellees ;  and  Hugh  H.  Earle, 
Collector  of  Internal  Revenue  for  the  District  of 
Oregon,  Appellant,  vs.  J.  N.  Conley,  M.  J.  Conley, 
Harry  Babler  and  Lloyd  Babler,  doing  business  as 
Babler  Brothers,  Appellees.  Transcript  of  Record. 
Appeals  from  the  United  States  District  Court  for 
the  District  of  Oregon. 

Piled  August  3,  1949. 

/s/    PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States 
Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12319 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon. 

Appellant, 
vs. 

J.  N.  CONLEY,  M.  J.  CONLEY,  HARRY  BAB- 
LER  and  LLOYD  BABLER,  dba  Babler 
Brothers, 

Appellees. 
No.  12318 

HUGH  H.  EARLE,  CoUector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Appellant, 
vs. 

J.  N.  CONLEY,  M.  J.  CONLEY,  and  LLOYD 
BABLER,  dba  Babler  and  Conley, 

Appellees. 
No.  12317 

HUGH  H.  EARLE,  Collector  of  Internal  Revenue 
for  the  District  of  Oregon, 

Appellant, 
vs. 

LLOYD  BABLER,  RICHARD  BABLER, 
JAMES  A.  POLLOCK  and  J.  H.  SCHE- 
STAK,  dba  Lloyd  Babler, 

Appellees. 


172  Hugh  H.  Earle  vs. 

ORDER 

This  matter  coming  on  to  be  lieard  this  date  upon 
motion  of  the  appellant  in  tlie  above-entitled  pro- 
ceedings for  an  order  consolidating  the  three  cases 
as  a  single  case  on  appeal  upon  a  consolidated 
transcript  of  records,  and  the  Court  having  con- 
sidered said  motion  and  being  advised  in  the  prem- 
ises, 

It  Is  Ordered  that  the  above-entitled  cases  be 
and  hereby  are  consolidated  as  a  single  case  on 
appeal  upon  a  consolidated  transcript  of  the  rec- 
ords. 

Made  and  entered  this  29th  day  of  July,  1949,  ac 
San  Francisco,  California. 

/s/  WILLIAM  J.  HBALY, 
/s/  HOMER  T.  BONE, 
/s/  WM.  E.  ORR, 

Judges  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuito 


[Title  of  Court  of  Appeals  and  Cause.] 

MOTION    TO    CONSOLIDATE    THE    CASES 
AND  DOCKET  ALL  THREE  AS  A  SIN 
CLE  CASE  UPON  APPEAL  UPON  A  CON^ 
SOLIDATED      TRANSCRIPT      OF      THE 
RECORDS 

Now  Comes  the  appellant  in  the  above-entitled 
proceedings  and  states  that  he  has  filed  notices  of 
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ai)peal  in  the  United  States  District  Coui't  for  the 
District  of  Oregon  from  judgments  entered  on  May 
26,  1949 ;  viz :  J.  N.  Conley,  et  al.,  dba  Babler  Bros. 
V.  Earle,  Civil  No.  4135,  J.  N.  Conley,  et  al.,  dba 
Babler  and  Conley  v.  Earle,  Civil  No.  4134,  Lloyd 
Babler,  et  al.,  dba  Lloyd  Babler  v.  Earle,  Civil 
No.  4133. 

And  the  said  aj)pellant  moves  that  the  three  cases 
be  consolidated  as  a  single  case  on  appeal  upon  a 
consolidated  transcript  of  the  records.  The  grounds 
of  this  motion  are  that  the  questions  of  law  involved 
in  all  three  cases  are  identical  and  that  the  facts 
in  the  three  cases  are  substantially  identical,  so 
that  they  are  susceptible  of  treatment  by  consoli- 
dation, and  the  three  cases  were  consolidated  for 
trial  in  the  District  Court. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon, 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  Appellees  of  the 
foregoing  Motion  to  Consolidate  the  Cases  and 
Docket  All  Three  as  a  Single  Case  Upon  Appeal 
upon  a  Consolidated  Transcrii)t  of  the  Records  by 
depositing  in  the  United  States  Post  Office  at  Port- 
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land,  Oregon,  on  the  27th  day  of  July,  1949,  a  duly 
certified  copy  thereof,  enclosed  in  an  envelope,  with 
postage  thereon  prepaid,  addressed  to  Messrs.  Cail 
E.  Davidson  and  Charles  P.  Duffy,  1525  Yeon  Bldg., 
Portland  4,  Oregon,  attorneys  of  record  for  Ap- 
pellees. 

/s/  GENE  B.   CONKLIN. 

[Endorsed] :     Piled  Aug.  2,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OP  POINTS  ON  WHICH  THE 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL  AND  APPELLANT'S  DESIGNA- 
TION OF  RECORD  FOR  PRINTING 

Comes  now  the  United  States  of  America,  appel- 
lant named  above,  and  for  a  statement  of  points  on 
which  appellant  intends  to  rely  on  this  appeal  says  • 

The  statement  of  points  to  be  urged  by  appellant 
in  this  Court  are  the  same  as  those  set  forth  in  the 
statements  of  points  with  the  District  Court  pursu  - 
ant  to  Rule  75(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

Appellant  designates  for  printing  under  one  cover 
the  entire  records  filed  with  this  Court,  and  desig- 
nates one  Reporter's  Transcript  to  be  contained  in 
the  transcript  of  record. 
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Dated  this  ....  day  of  August,  1949,  at  Portland, 
Oregon. 

HENRY  L.  HESS, 

United  States  Attorney  for 
the  District  of  Oregon. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Gene  B.  Conklin,  Assistant  United  States  At- 
torney for  the  District  of  Oregon,  hereby  certify 
that  I  have  made  service  upon  the  Appellees  of  thei 
foregoing  Statement  of  Points  on  Which  the  Appel- 
lant Intends  to  Rely  on  Appeal  and  Appellant's 
Designation  of  Record  for  Printing  by  depositing 
in  the  United  States  Post  Office  at  Portland,  Ore- 
gon, on  the  29th  day  of  August,  1949,  a  duly  certi- 
fied copy  thereof,  enclosed  in  an  envelope,  with  post- 
age thereon  prepaid,  addressed  to  Carl  E.  David- 
son and  Charles  P.  Duffy,  1525  Yeon  Building, 
Portland,  Oregon,  Attorney  of  record  for  appellees. 
/s/  GENE  B.  CONKLIN, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  Aug.  30,  1949. 
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ON  APPEALS  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 
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OPINIONS  BELOW 

The  District  Court  entered  no  opinions  below.  The  find- 
ings of  faa  and  conclusions  of  law  of  the  Distria  Court 
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(R.  14-18,  45-50,  74-78)  are  not  officially  reported. 

JURISDICTION 

These  appeals  involve  federal  transportation  taxes.  The 
taxes  in  dispute  were  paid  on  October  20,  1947.  (R.  16, 
47,  76.)  Claims  for  refund  were  filed  on  November  7, 
1947,  and  'were  rejected  by  notices  dated  May  27,  1948  (R. 
16,  48,  76).  Within  the  time  provided  in  Seaion  3772  of 
the  Internal  Revenue  Code,  and  on  June  21,  1948,  the  tax- 
payers brought  actions  in  the  United  States  Distria  Court 
of  Oregon  for  recovery  of  taxes  paid.  (R.  4-6,  34-36,  64-66. ) 
Jurisdiaion  was  conferred  on  the  Distria  Court  by  28 
U.S.C.,  Section  1340.  The  judgments  were  entered  on  May 
26, 1949.  (R.  19,  51,  79.)  Notices  of  appeal  were  filed  on 
June  25,  1949  (R.  27,  59,  80),  pursuant  to  the  provisions  of 
28  U.S.C,  Section  1291. 

QUESTIONS  PRESENTED 

1.  Whether  the  truck  owners  performed  substantially 
all  the  functions  of  transporting  property  within  the  mean- 
ing of  Section  3475  of  the  Internal  Revenue  Code. 

2.  Whether  the  driver-owners  of  certain  dump  trucks 
were  employees  of  the  taxpayers  or  whether  they  were  per- 
sons engaged  in  the  business  of  transporting  property  for 


hire  within  the  purview  of  Section  3475  of  the  Internal 
Revenue  Code. 

3.  Whether  the  drivers  of  certain  dump  trucks,  to  the 
extent  that  they  did  not  drive  their  own  trucks,  were  em- 
ployees of  the  taxpayers  or  employees  of  the  owners  of  the 
trucks,  and  the  owners  were  persons  engaged  in  the  business 
of  transporting  property  for  hire  within  the  meaning  of 
Section  3475  of  the  Internal  Revenue  Code. 

STATUTE  AND  REGULATIONS  INVOLVED 

These  are  set  forth  in  Appendix  A,  infra. 

STATEMENT 

These  three  suits  for  refund  were  consolidated  because 
basically  the  same  question  is  presented  in  each  case.  Three 
taxpayers  are  involved  here,  instead  of  one,  because  the 
membership  of  the  taxpayer-partnership  changed  from  time 
to  time.  The  taxable  period  is  a  continuing  one,  December 
1,  1942— December  31,  1945.  (R.  93.) 

The  facts  as  found  by  the  District  Court^   (R.  14-17, 


1 .  The  Collector  contends  that  these  findings  are  clearly 
erroneous  as  to  (a)  the  existence  of  a  lease  agreement;  (b) 
the  extent  of  the  control  exercised  by  the  taxpayers  over 
the  truck  drivers,  in  that  this  control  was  also  exercised  by 
the  truck  owners. 


45-48,  74-16),  and  the  admitted  facts  of  the  pre-trial  orders 
(R.  8-10,  38-41,  68-70),  may  be  summarized  as  follows: 

The  taxpayers  were  partners  in  the  general  contracting 
business.  As  general  contraaors,  they  entered  into  several 
contracts  undertaking  certain  road  construaion  or  resurfac- 
ing work.  In  order  to  carry  out  these  contraas,  the  taxpayer- 
appellees  entered  into  verbal  agreements  with  various  truck 
owners  for  the  purpose  of  transporting  bulk  construction 
material  from  the  stockpiles,  quarries,  or  other  locations, 
to  the  sites  of  the  roads  which  they  were  construaing  or 
resurfacing.  In  some  cases  a  truck  was  operated  by  the 
owner  and  in  some  instances  by  others.  The  owners  of 
these  trucks  were  paid  on  an  hourly,  load  or  yard  mile  basis. 
(R.  9,  15-16,  39,  46-47,  69,  75.) 

The  truck  drivers,  whether  they  were  truck  owners  or 
not,  were  subjea  to  the  will  and  control  of  the  taxpayers, 
not  only  as  to  what  should  be  done  but  how  it  should  be 
done,  and  the  taxpayers  had  the  right  to  discharge  the  truck 
drivers,  whether  truck  owners  or  not.    (R.  17,  48,  76.) 

On  Oaober  20,  1947,  the  sum  of  $893.87,  $173.11,  and 
$4,537.15  'were  levied  and  collected  as  transportation  taxes, 
penalties  and  interest.  Taxpayers  thereafter  filed  claims 
for  refund,  and  these  claims  were  subsequently  rejected  by 
the  Commissioner  of  Internal  Revenue  on  May  27,  1948. 
(R.  16,  47-48,  76.) 

The  taxpayers  brought  these  suits  for  refund  and  were 


given  judgments  in  the  Distria  Court.  (R.  18-19,  50-51, 
78-79.)  These  suits  are  consolidated  here  as  a  single  case 
upon  a  consolidated  transcript  of  records.  (R.  172.) 

STATEMENT  OF  POINT  TO  BE  URGED 

The  court  erred  in  holding  that  the  truck  owners  were 
not  persons  engaged  in  the  business  of  transporting  prop- 
erty for  hire  within  the  purview  of  Seaion  3475  of  the  In- 
ternal Revenue  Code. 

SUMMARY  OF  ARGUMENT 

The  transportation  tax  should  have  been  imposed  on 
the  amounts  paid  by  the  taxpayers  to  the  truck  owners  for 
the  transportation  of  property.  Disregarding  the  particular 
form  of  the  agreement  under  which  the  transportation  was 
effeauated,  the  truck  owners  furnished  substantially  all  the 
facilities  for  and  performed  substantially  all  the  funaions 
of  transporting  property.  This  is  shown  both  by  the  faas  of 
the  instant  cases,  and  by  analogy  to  the  motor  carrier  cases, 
in  which  the  situations  involving  contract  carriers  have  been 
thoroughly  examined. 

Further,  it  is  the  CoUeaor's  contention  that  the  question 
of  the  existence  of  lease  agreements  in  the  cases  at  bar  is  a 
question  of  law  reviewable  by  this  Court.  However,  even 
assuming  it  is  a  question  of  faa,  then  the  finding  as  to  the 


existence  of  such  lease  agreements  is  clearly  erroneous.  An 
independent  contractor  relationship  was  established  rather 
than  that  of  employer-employee — ^these  were  not  agreements 
for  the  exclusive  use  of  trucks  but  were  contraas  for  the 
services  of  independent  truckers. 

THE  DISTRICT  COURT  ERRED  IN  HOLDING  THAT 
THE  TRUCK  OWNERS  WERE  NOT  PERSONS  EN- 
GAGED IN  THE  BUSINESS  OF  TRANSPORTING 
PROPERTY  FOR  HIRE  WITHIN  THE  PURVIEW  OF 
SECTION  3475  OF  THE  INTERNAL  REVENUE  CODE. 

A.  Regardless  of  the  form  of  the  arrangements  established  by 
the  contract,  the  truck  owners  furnished  substantially  all 
the  facilities  for  and  performed  substantially  all  the  func- 
tions  of  transporting  property.  (| 

Bridge  Auto  Renting  Corp.  v.  Pedrick,  11 A  F.  2d  733 
(C.A.  2d),  certiorari  denied  October  17,  1949,  is  direaive 
of  the  disposition  to  be  made  of  the  instant  cases.  There, 
the  taxpayers  were  corporations  in  which  the  taxpayer- 
lessor  of  trucks  furnished  drivers  and  handled  driver  pay- 
rolls, subject  to  reimbursement  for  all  compensation  and  , 
taxes  paid.  The  drivers  were  under  the  exclusive  direaion 
and  control  of  the  lessees  and  could  only  be  discharged  by 
them.  The  majority  of  the  court  held  (p.  737)  that  the  tax- 
payer's operations  were  analagous  to  those  of  companies 
which  had  been  held  to  be  contraa  carriers  "under  the 
Motor  Carrier  Aa,'*  and  that  the  taxpayer  substantially  per- 
formed all  the  funaions  of  transporting  the  property.  The 


court  stated  (p.  737)  that  the  decision  should  turn  upon 
the  correct  answer  to  the  query,  "Did  the  appellant  in  fact 
furnish  substantially  all  the  facilities  for  and  perform  sub- 
stantially all  the  funaions  of,  transporting  the  property 


:{:     ^jc     sj^ 


This  case  was  followed  in  another  recent  decision,  John 
/.  Casale,  Inc.  v.  United  States  (C.  Cls.),  decided  Oaober 
3,  1949  (1949  C.C.H.,  par.  9409).  In  this  case,  the  court 
held  that  drivers  furnished  with  the  taxpayer's  trucks  were 
taxpayer's  own  employees.  Thus,  the  court  held  that  the 
transaaion  was  within  the  purview  of  the  taxing  statute, 
stating  (p.  13,122): 

The  taxing  statute  is  not  concerned  with  the  form 
of  the  arrangements  if  the  substance  of  the  agreements 
or  arrangements  between  the  parties,  when  considered 
as  a  whole,  add  up  to  the  transportation  by  one  person 
of  the  property  of  another  for  hire 


:f:    sfe    i»c 


Thus,  here  it  seems  evident  that  in  substance,  the  facts 
add  up  to  such  transportation  by  the  truck  owners  as  to  come 
within  Section  3475  of  the  Internal  Revenue  Code.  (Ap- 
pendix A,  infra.)  The  owner-drivers  and  other  drivers 
were  placed  on  a  payroll  maintained  by  the  taxpayers.  The 
payments  to  the  drivers  were  deducted  from  the  amounts 
paid  to  the  truck  owners  under  the  oral  agreements,  in  addi- 
tion to  the  deduaion  for  social  security,  unemployment  in- 
surance, state  industrial  insurance  premiums  and  other 
charges.    (R.  97-107.)     Thus,   wages  were  constructively 
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paid  by  the  truck  owners.  (R.  14.)  Further,  the  truck 
owners  paid  all  operating  and  maintenance  expenses  of 
their  trucks,  purchased  their  own  Public  Utility  Commission 
permits  as  carriers  for  hire,  and  carried  and  paid  for  their 
own  public  liability  and  property  damage  insurance.  (R. 
155,158.)  The  truck  owners,  in  addition  to  the  contraaors, 
had  a  right  to  discharge  drivers.  (R.  156.)  Also,  some  of 
the  truck  owners,  simultaneously  with  their  operations  with 
the  taxpayers,  performed  similar  functions  with  other  equip- 
ment for  other  contraaors.  (R.  154.) 

In  addition,  by  analogy  to  the  cases  arising  under  the 
Motor  Carrier  Act,  1935,  which  by  the  Act  of  August  9, 
1935,  c.  498,  49  Stat.  543,  Sec.  I,  was  made  Part  II,  Inter- 
state Commerce  Aa,  c.  104,  24  Stat.  379,  it  seems  clear  that 
substantially  all  the  funaions  of  transporting  property  were 
performed  in  order  to  bring  the  truck  owners  within  the 
category  of  contraa  carriers,  and  hence  make  the  trans- 
portation subjea  to  tax. 

Section  3475  of  the  Internal  Revenue  Code  imposes  a 
tax  on  "*  *  *  amounts  paid  to  a  person  engaged  in  the 
business  of  transporting  property  for  hire  *  *  *."  Section 
143.1  of  Treasury  Regulations  113  (Appendix  A,  infra) , 
further  defines  the  term  'person  engaged  in  the  business 
of  transporting  property  for  hire"  to  include  a  "contraa 
carrier." 

These  Regulations  no   doubt   interpreted   the   taxing 
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statute  in  the  light  of  the  Motor  Carrier  Aa,  1935,  supra. 
In  Seaion  203  (a)  (15)  of  this  Act  (49  U.S.C.  1946  ed., 
Sec.  303),  the  term  ''contraa  carrier  by  motor  vehicle"  was 
defined  to  mean  any  person,  not  a  common  carrier,  "who  or 
which,  under  special  and  individual  contracts  or  agreements, 
and  whether  direaly  or  by  lease  or  any  other  arrangement, 
transports  passengers  or  property  in  interstate  or  foreign 
commerce  by  motor  vehicle  for  compensation" — language 
which  is  similar  to  that  in  Section  3475  of  the  Internal  Rev-. 
enue  Code,  except  for  the  limitation  as  to  interstate  or  for- 
eign commerce. 

Further,  there  is  no  reason  to  suppose  that  Congress  did 
not  at  least  intend  to  apply  the  transportation  tax  of  the  In- 
ternal Revenue  Code  to  the  same  thing  that  it  meant  to  reg- 
ulate in  the  Motor  Carrier  Aa.  As  stated  in  ^Bridge  Auto 
Renting  Corp.  v.  Pedrick,  supra,  pp.  lYl-l^^,  "the  problem 
is  much  the  same." 

Therefore,  in  applying  the  law  in  this  area  to  see  if  the 
truck  owners  involved  in  the  instant  cases  would  be  sub- 
ject to  regulation  as  contract  carriers  under  the  Motor 
Carrier  Act,  we  find  a  persuasive  answer. 

In  Motor  Haulage  Co.  v.  United  States,  46  M.C.C.  107, 
70  F.  Supp.  17  (E.D.  N.Y.),  affirmed,  331  U.S.  784,  the 
company  sought  to  set  aside  an  order  of  the  Interstate  Com- 
merce Commission  imposing  conditions  upon  the  granting 
of  a  permit  to  it  as  a  contract  carrier  based  upon  grandfather 
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rights  on  the  ground  that  it  was  not  a  contract  carrier  with 
respect  to  certain  of  its  so-called  contraas  of  rental  without 
responsibility  and  that  it  was,  therefore,  improper  to  limit 
its  operations  thereunder.  The  court  in  holding  that  the 
company  was  engaging  in  transportation  for  compensation, 
and  that  it  was  therefore  a  contract  carrier,  summarized  the 
situation  as  follows  (p.  21): 

We  are  speaking  of  a  case  where  the  plaintiff 
furnishes  not  only  the  vehicle  but  the  driver,  is  com- 
pensated, on  a  mileage  or  time  basis,  pays  the  hire  and 
other  incidental  expense  of  the  driver,  agrees  to  main- 
tain the  leased  equipment  in  good  order  and  repair,  to 
carry  insurance,  and  to  garage  and  fuel  the  trucks,  but 
does  not  specifically  undertake  to  transport  cargo  or  to 
be  responsible  for  loss  or  idamage. 

One  contraa  of  rental  in  the  Motor  Haulage  case,  supra^ 
is  particularly  significant.  It  specifically  provided  that  the 
drivers  furnished  by  the  lessor  should  be  employees  of  the 
lessee,  and  that  the  lessor  did  not  assume  any  responsibility 
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for  the  direction,  or  any  of  the  acts,  of  such  employees. ^ 
This  situation  goes  further  than  that  in  the  instant  cases, 
and  yet  the  lessor  was  held  to  be  a  contract  carrier.  The 
Commission  held  that  this  clause  did  not  overcome  the  pre- 
sumption of  for-hire  transportation,  stating  (46  M.C.C. 
107,  118): 

This  presumption  is  not  overcome  by  the  mere  fact 
that  the  contracts  provide  that  the  drivers  are  the  em- 
ployees of  the  shipper  and  that  Motor  Haulage  does 
not  assume  any  responsibility  for  the  direction,  or  any 
of  the  acts,  of  such  drivers.  The  drivers'  wages,  com- 
pensation insurance,  and  social  security  are  all  paid  by 
Motor  Haulage.  Although  it  is  reimbursed  therefor 
by  the  shipper,  this  amounts  to  nothing  more  than  addi- 
tional compensation  for  Motor  Haulage's  service,  sup- 


2.  The  full  text  of  this  provision  which  is  quoted  in  the 
opinion  of  the  Commission  (46  M.C.C.  107,  116)  is  as 
follows: 

For  the  sole  convenience  of  the  lessee  (shipper)  the 
lessor  (Motor  Haulage),  if  requested  by  the  lessee  so 
to  do,  shall  pay  the  wages,  compensation  insurance, 
Social  Security  taxes,  and  bonding  fees  of  the  em- 
ployees engaged  by  the  lessee  to  act  as  chauffeurs  and 
helpers  on  the  said  vehicles  and  shall  charge  the  lessee 
the  cost  thereof  plus  1%  for  handling  charges,  but  in 
the  performance  of  this  service  the  lessor  does  not 
assume  any  responsibility  for  the  direction  or  any  of 
the  acts,  of  such  employees  of  the  lessee,  and  the  act  of 
performing  this  service  by  the  lessor  lor  the  lessee's 
convenience  shall  not  in  any  way  relieve  the  lessee  from 
any  of  its  responsibilities  set  forth  under  the  several 
clauses  of  this  agreement. 
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plementing  the  amounts  specified  in  the  written  con- 
tracts. 

It  has  been  repeatedly  held  by  the  Interstate  Commerce 
Commission  that  a  lessor  of  trucks  who  furnishes  drivers  is 
a  contract  carrier.  Edward  Allen  Carroll,  1  M.C.C.  788; 
Bonner  Hauling  Co.,  41  M.C.C.  404;  Consolidated  Truck- 
ing, Inc.,  41  M.C.C.  737;  McKeown  Transportation  Co.,  42 
M.C.C.  792;  Transportation  Activities  of  Wartena,  44 
M.C.C.  131. 

In  the  Motor  Haulage  case,  supra,  and  in  the  instant 
cases,  the  truck  owners  were  compensated  on  a  mileage  or 
time  basis  (R.  16),  paid  for  the  upkeep  and  maintenance, 
and  carried  insurance  on  the  equipment  (R.  158).  Here, 
the  owners,  like  carriers,  directed  the  drivers  to  follow  the 
instruaions  of  the  customers  (taxpayers)  with  respect  to 
the  time  of  reporting,  the  material  to  be  transported,  and 
the  place  of  origin  and  destination — these  are  the  instruc- 
tions given  by  a  customer  to  a  carrier.  Hence,  it  seems  that 
the  truck-owners  were  contraa  carriers;  hence,  this  is  pre- 
cisely the  type  of  situation  the  taxing  statute  is  designed  to 
include. 

It  follows  then  that  on  the  particular  faas  of  the  instant 
cases  or  by  analogy  to  the  motor  carrier  cases,  regardless  of 
the  form  of  the  agreement,  the  truck-owners  furnished  sub- 
stantially all  the  facilities  for  and  performed  substantially 
all  the  funaions  of  transporting  property. 
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B.  The  agreements  here  were  not  leases  but  amountd  to 
arrangments  in  which  the  transportation  was  furnished 
by  the  truck  owners. 

Even  though  the  nature  of  the  agreements  here  is 
relevant,  the  Colleaor  contends  that  they  were  not  leases. 
The  question  as  to  whether  there  (were  verbal  lease  agree- 
ments in  the  instant  cases,  in  that  it  is  relative  to  the  inter- 
pretation of  contraas,  presents  a  question  of  law  to  this 
Court.  Hamilton  v.  Liverpool  ^c.  Ins.  Co.,  136  U.S.  242; 
3  Williston,  Contraas,  Sec.  6l6  (1936  ed.). 

However,  assuming  arguendo  that  a  question  of  faa  is 
presented,  the  Collector  contends  that  on  the  entire  evidence 
the  findings  are  clearly  erroneous,  within  the  meaning  of 
Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure.  As 
stated  in  United  States  v.  Gypsum  Co.,  333  U.S.  364,  395: 

A  finding  is  "clearly  erroneous"  when  although 
there  is  evidence  to  support  it,  the  reviewing  court  on 
the  entire  evidence  is  left  with  the  definite  and  firm 
conviction  that  a  mistake  has  been  committed. 

The  Public  Utility  Commission  permits  w^ere  iheld  by 
the  truck  owners,  and  not  by  the  taxpayers.  However,  if  a 
lease  of  the  trucks  was  made,  then  it  was  necessary  that  the 
permits  be  held  by  the  lessee.  (R.  122-126.)  Further,  the 
so-called  leases  of  the  trucks  involved  in  the  cases  at  bar  are 
not  real  leases  at  all.  A  real  lease  presupposes  a  surrender 
to  the  lessee  of  such  exclusive  possession  and  control  as  to 
give  the  lessee  the  exclusive  use  of  the  trucks  for  a  given 
period  of  time.    Contrariwise,  the  parties  here  contracted 
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for  services  only.  The  determinative  factor  as  to  the  ex- 
istence of  a  lease  in  these  cases  is  whether  or  not  the  em- 
ployment status  was  that  of  employer-employee  or  inde- 
pendent contractor.  If  the  latter,  then  clearly,  no  lease  was 
made,  and  the  taxing  statute  is  inapplicable.  M.T.  9,  1943 
Cum.  Bull.  1159. 

Few  problems  in  the  law  have  given  a  greater  variety  of 
application  and  conflict  in  results  than  in  cases  in  the 
borderland  between  what  is  clearly  an  employer-employee 
relationship  and  what  is  one  of  independent,  entrepreneurial 
dealing.  See  Part  I,  Douglas,  Vicarious  Liability  and  Ad- 
ministration of  Risk,  38  Yale  L.  J.  584  (1929).  The  courts 
have  long  v/restled  with  this  problem,  and  the  traditional 
common  law  test — the  physical  control  test  employed  in  tort 
cases,  including  the  related  workmen's  compensation  cases — 
has  not  provided  a  definitive  answer.  It  requires  that  the 
courts  consider  and  weigh  a  number  of  familiar  faaors;  it 
is  not  an  automatic  standard  nor  one  in  which  each  faaor 
receives  a  mathematical  predeterminable  amount  of  weight. 
Further,  the  courts  have  varied  greatly  in  the  application  of 
these  factors  and  the  results  they  reach.  ^ 


3.  In  the  interpretation  of  certain  statutory  concepts 
where  the  employer-employee  relationship  is  of  pivotal  im- 
portance, it  has  been  recognized  that  it  is  difficult  to  fit 
economic  relationships  neatly  into  the  categories  ''employer" 
and  "employee,"  which  an  earlier  law  had  shaped  for  a 
different  purpose.  See  Labor  Board  v.  Hearst  Publications, 
322  U.S.  Ill;  United  States  v.  Silk,  331  U.S.  704. 
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Most  informative  as  to  the  correa  result  to  be  reached 
in  the  instant  cases  are  the  criteria  of  the  employment  rela- 
tion set  forth  in  the  Restatement  of  the  Law,  Agency,  Sec. 
220.  (See  Appendix  B,  infra.)  A  consideration  of  these 
faaors  relative  to  the  informative  case  in  this  area,  Bridge 
Auto  Renting  Corp.  v.  Pedrick,  supra,  and  the  cases  at  bar, 
impels  the  conclusion  here  that  the  truck  owners  were  in- 
dependent contraaors.  In  both  groups  of  cases  there  was 
a  distina  occupation,  the  workmen  supplied  their  own  in- 
strumentalities'^ (R.  148,  153),  the  payment  was  on  a  time, 
load  or  yard-mile  basis,  the  operating  expenses  were  paid 
by  the  truck  owners  (R.  158),  and  the  parties  considered 
themselves  to  be  creating  an  independent  contraaor  re- 
lationship (R.  147-149). 

Of  importance  is  the  control  faaor,  the  nonexistence  of 
which  may  be  established  by  evidence  of  many  kinds.  As 
Professor  Seavey  concludes  in  Speculations  As  To  "Re- 
spondeat Superior,"  Harvard  Legal  Essays,  pp.  433,  458 
(1934)  — 

It  is  quite  true  that  in  most  of  the  master  and  servant 
situations  there  is  no  physical  control  by  the  master, 
but  the  relationship  ordinarily  carries  with  it  a  power 


4.    See  Restatement  of  the  Law,  Agency,  Seaion  220: 
Illustration     6.    "P  employs  A  to  drive  him  around 
in  A's  automobile.  The  inference  is  that  A  is  not 
P's  servant." 
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of  control  over  the  servant  through  economic  subjec- 
tion *  *  *. 

However,  that  kind  of  control  does  not  exist  here  where 

the  truck  owner  may  have  other  trucks  working  with  other 

contractors.    Harrison    v.    Greyvan   Lines,    decided   with 
United  States  v.  Silk,  331  U.S.  704. 

The  principal  question  is  similar  to  that  posed  in  a  case 
considered  by  this  Court,  Anglim  v.  Empire  Star  Mines  Co., 
129  F.  2d  914.  There,  the  lessor-owners  rented  certain  coal 
mines  to  individual  miners.  In  holding  the  miners  to  be 
individual  contractors,  despite  the  faa  that  the  owner 
furnished  most  of  the  mining  tools,  and  had  the  right  to 
require  the  discharge  of  objeaionable  workmen,  this  court 
stated  (p.  917): 

The  lessors  appear  both  in  theory  and  in  praaice 
to  have  been  really  independent  contraaors.  In  respea 
of  the  right  of  the  lessor  to  request  the  discharge  of 
o'bjectionable  workmen,  the  court  found  that,  as 
mutually  understood,  its  retention  was  for  purpose 
only  of  suppressing  highgrading  and  of  insuring  com- 
pliance with  safety  regulations  so  essential  in  under- 
ground work. — The  lessor's  supplying  tools,  is,  of 
course,  an  evidentiary  factor  of  weight. — The  quality 
of  the  relationship  is  to  be  judged  by  the  presence  or 
absence  of  no  single  evidentiary  factor,  but  by  an  over- 
all view.  (Italics  supplied.)  j| 

United  States  v.  Silk  and  Harrison  v.  Greyvan  Lines, 
both  supra,  are  also  of  relevance.  These  cases  held  the 
owner-drivers  employed  by  Silk,  a  coal  company,  and  by 
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Greyvan,  a  trucking  company — in  spite  of  the  approach  of 
the  court  i.e.,  broader  and  more  faaual  than  the  common 
law  test — to  be  independent  contraaees.  The  Court  stated 
(p.  719): 

But  we  agree  with  the  decisions  below  in  Silk  and 
Greyvan  that  where  the  arrangements  leave  the  driver- 
owners  so  much  responsibility  for  investment  and  man- 
agement as  here,  they  must  be  held  to  be  independent 
contractors.  These  driver-owners  are  small  business 
men.  They  own  their  own  trucks.  They  hire  their  own 
helpers.  In  one  instance  they  haul  for  a  single  business, 
in  the  other  for  any  customer.  The  distinction,  though 
important,  is  not  controlling.  It  is  the  total  situation, 
including  the  risk  undertaken,  the  control  exercised, 
the  opportunity  for  profit  from  sound  management, 
that  makes  these  driver-owners  as  independent  con- 
tractors. 

See,  also.  United  States  v.  Mutual  Trucking  Co.,  I4l  F. 
2d  655  (C.A.  6th) ;  Glenn  v.  Standard  Oil  Co.,  148  F.  2d 
51  (C.A.  6th). 

All  of  these  cases  seem  to  be  direaly  in  point.  One  of 
them  is  a  decision  of  this  Court.  They  are  sound  applica- 
tions of  the  law,  and  it  is  evident,  on  their  reasoning,  that 
the  transportation  here  was  not  accomplished  by  the  tax- 
payers themselves  (lease)  but  through  the  medium  of  in- 
dependent contraaors  (no  lease).  The  problem  in  these 
cases  many  times  is  to  find  out  if  there  has  been  an  agree- 
ment to  lop  off  the  particular  funaion  in  question  from  one 
person's  enterprise  and  to  allocate  it  to  another.   This  is 
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precisely  the  situation  here,  and  What  we  find  is  essentially 
an  inter-business  rather  than  an  intra-business  activity;  it 
was  clearly  a  transportation  of  property  for  compensation. 

In  Boston  ^Elev^ed  Railway  Co.  v.  Malley,  288  Fed. 
864  (Mass.),  while  it  was  recognized  that  the  degree  of  i 
control  over  a  vessel  given  the  respeaive  parties  under  a  i 
charter  determined  whether  it  was  essentially  a  lease  of  the 
vessel  or  a  contraa  for  transportation  services,  it  was  held 
that  amounts  were  paid  for  transportation,  where  the  agree- 
ment required  the  owner  to  provide  the  personnel,  supplies 
and  bunker  coal,  and  to  maintain  the  vessel.  The  role  of 
the  truck  owners  in  the  instant  case  was  not  substantially 
different. 

The  only  appellate  decision  involving  this  precise  situ- 
ation relative  to  the  transportation  tax.  Bridge  Auto  Renting 
Corp.  V.  Pedrick,  supra,  has  already  been  discussed.  The 
other  decided  cases,  interpretative  of  Section  3475  of  the 
Internal  Revenue  Code,  if  contrary,  are  clearly  wrong.       - 

In  Ohio  River  Sand  Co.  v.  United  States,  60  F.  Supp. 
563  (W.D.  Ky.),  a  tax  was  levied  upon  payments  made 
under  an  agreement  to  furnish  a  tug  motor  (boat  to  an  oil 
company  for  the  purpose  of  towing  empty  or  loaded  barges. 
The  owner  was  iresponsible  for  navigation  and  furnished 
his  own  crew.  The  case  is  distinguishable,  in  part,  in  that 
the  compensation  there  had  no  relation  to  the  amount  of  use. 
Bridge  Auto  Renting  Corp.  v.  Pedrick,  supra,  p.  738,  stated 
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that  this  case  should  not  be  followed.  It  is  in  fact  incon- 
sistent with  the  contrary  conclusion  arrived  at  in  the  Boston 
Elevated  Railway  Co.  case,  5upra. 

In  Lyle  v.  United  States,  16  F.  Supp.  787  (N.D.  Ga.), 
the  court  held  that  the  movement  of  earth  by  dump  trucks 
in  connection  with  grading  and  leveling  operations  in  the 
construction  of  an  airfield,  all  of  which  movements,  being 
within  the  confines  of  the  airfield,  did  not  constitute  trans- 
portation within  the  meaning  of  the  taxing  statute.  This 
case,  therefore,  has  no  relevancy  here  where  the  movements, 
instead  of  1,500  feet,  were  up  to  ten  miles  (R.  117),  and 
Public  Utility  Commission  permits  were  required  (R.  122- 
126).  In  Williams  v.  United  States,  72  F.  Supp.  300 
(Ariz.),  the  owner  did  nothing  but  rent  trucks,  and  the 
lessee  of  the  trucks  obtained  the  drivers,  paid  their  wages 
and  incidental  expenses,  garaged  the  trucks  on  the  job  site, 
and  maintained  exclusive  control  of  their  operations,  except 
for  maintenance. 
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CONCLUSION 

For  the  above  reasons,  it  is  submitted  that  the  judgment 
below  should  ibe  reversed. 


RespeafuUy  submitted, 


Theron  Lamar  Caudle, 

Assistant  Attorney  General. 

Ellis  N.  Slack, 
A.  F.  Prescott, 
George  D.  Webster, 

Special  Assistants  to  the 
Attorney  General. 


Henry  L.  Hess, 

United  States  Attorney. 

Victor  E.  Harr, 

Assistant  United  States  Attorney. 

NOVEMBER,  1949. 
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APPENDIX  A. 

Internal  Revenue  Code: 

SEC.  3475.  TRANSPORTATION  OF  PROPERTY. 

(a)  Tax. — ^There  shall  be  imposed  upon  the  amount 
paid  within  the  United  States  after  the  effective  date 
of  this  seaion  for  the  transportation,  on  or  after  such 
effective  date,  of  property  by  rail,  motor  vehicle,  water, 
or  air  from  one  point  in  the  United  States  to  another, 
a  tax  equal  to  3  per  centum  of  the  amount  so  paid, 
except  that,  in  the  case  of  coal,  the  rate  of  tax  shall  be 
4  cents  per  short  ton.  Such  tax  shall  apply  only  to 
amounts  paid  to  a  person  engaged  in  the  business  of 
transporting  property  for  hire,  including  amounts  paid 
to  a  freight  forwarder,  express  company,  or  similar 
person,  but  not  including  amounts  paid  by  a  freight 
forwarder,  express  company,  or  similar  person  for 
transportation  with  respect  to  which  a  tax  has  previously 
been  paid  under  this  section.  In  the  case  of  property 
transported  from  a  point  without  the  United  States 
to  a  point  within  the  United  States  the  tax  shall  apply 
to  the  amount  paid  within  the  United  States  for  that 
part  of  the  transportation  which  takes  place  within  the 
United  States.  The  tax  on  the  transportation  of  coal 
shall  not  apply  to  the  transportation  of  coal  with  re- 
spea  to  which  there  has  been  a  previous  taxable  trans- 
portation. 

*  *  *  * 

(26  US.C.  1946  ed.,  Sec.  3473.) 

Treasury   Regulations    113    (1943   ed.),    promulgated 
under  the  Internal  Revenue  Code: 
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Sec.  143.1. 

Meaning  of  Terms. — As  used  in  these  regulations, 
unless  otherwise  specified  or  indicated  by  the  context — 

(a)  General. — The  terms  defined  in  the  applicable 
provisions  of  law  shall  have  the  meanings  so  assigned 
to  them. 

(b)  Person  engaged  in  the  business  of  transport- 
ing property  for  hire. — The  term  "person  engaged  in 
the  business  of  transporting  property  for  hire"  includes 
a  common  carrier,  contract  carrier,  local  moving  or 
drayage  concern,  freight  forwarder,  express  company, 
or  other  person  transporting  property  for  'hire  wholly 
or  in  part  by  rail,  motor  vehicle,  water,  or  air. 

(c)  Carrier. — The  term  "carrier"  is  coextensive 
with  the  term  "person  engaged  in  the  business  of  trans- 
porting property  for  hire." 

(d)  Transportation.  —  The  term  "transportation" 
as  used  herein  means  the  movement  of  property  by  a 
person  engaged  in  the  business  of  transporting  prop- 
erty for  hire,  including  interstate,  intrastate,  and  in- 
tracity  or  other  local  movements,  as  well  as  towing, 
ferrying,  switching,  etc.  In  general  it  includes  acces- 
sorial services  furnished  in  conneaion  with  a  trans- 
portation movement,  such  as  loading,  unloading,  block- 
ing and  staking,  elevation,  transfer  in  transit,  ventila- 
tion, refrigeration,  icing,  storage,  demurrage,  lighter- 
age, trimming  of  cargo  in  vessels,  wharfage,  handling, 
feeding  and  watering  live  stock,  and  similar  services 
and  facilities. 

(e)  Property.  —  The  term  "property"  means  any 
physical  matter  regardless  of  value  over  w'hich  the  right 
of  ownership  or  control  may  be  exercised,  including 
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currency,  documents,  papers  of  all  kinds,  etc. 
*  *  *  * 

Sec.  143.13. — Application  of  Tax. — 

(a)  In  general, — The  tax  is  payable  by  the  person 
making  the  taxable  transportation  payment  and  is  col- 
lectible by  the  person  receiving  such  payment.  (See 
section  143.50.) 

The  tax  applies  to  the  total  amount  paid  within 
the  United  States  for  transportation  of  property  from 
one  point  in  the  United  States  to  another,  even  though 
while  en  route  part  of  the  transportation  movement  is 
through  a  foreign  country. 

The  tax  applies  to  any  payment,  not  specifically 
exempted,  for  the  transportation  of  property,  made  to 
a  person  engaged  in  the  business  of  transporting  prop- 
erty for  hire,  including  a  payment  made  by  one  such 
person  to  another,  but  not  including  an  amount  paid 
by  a  carrier,  a  freight  forwarder,  express  company,  or 
similar  person  for  transportation  with  respea  to  which 
a  tax  is  payable  to  such  person. 

The  tax  applies  only  to  amounts  paid  after  Decem- 
ber 1,  1942,  for  transportation  which  originated  on  or 
after  that  date.  No  tax  attaches  to  payments  for  trans- 
portation originating  prior  to  the  first  moment  of  De- 
cember 1,  1942.  Payments  made  prior  to  December 
2,  1942,  are  not  taxable  regardless  of  when  the  trans- 
portation occurs. 

In  the  case  of  property  transported  from  a  point 
without  the  United  States  to  a  point  within  the  United 
States  the  tax  applies  to  any  amount  paid  within  the 
United  States  for  that  part  of  the  transportation  which 
takes  place  within  the  United  States. 
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Where  the  amount  paid  in  the  United  States  covers 
the  entire  movement  of  property  from  point  of  origin 
in  a  foreign  country  to  an  inland  point  in  the  United 
States,  the  tax  will  apply  to  the  pro  rata  part  of  such 
payment  which  represents  transportation  within  the 
United  States.  However,  in  the  case  of  shipments  of 
foreign  origin  arriving  by  water,  no  tax  will  attach  to 
transportation  or  services  performed  prior  to  the  un- 
loading of  property  at  the  port  of  first  arrival. 

The  tax  does  not  apply:  (1)  to  an  amount  paid 
outside  the  United  States  for  the  transportation  of 
property  from  a  point  without  the  United  States  to  a 
point  within  the  United  States;  (2)  to  an  amount  paid 
by  a  carrier,  freight  forwarder,  express  company,  or 
similar  person  for  the  transportation  of  property  with 
respea  to  which  a  tax  is  payable  to  such  carrier,  freight 
forwarder,  express  company,  or  similar  person;  or  (3) 
to  an  amount  paid  for  the  transportation  of  property 
in  course  of  exportation  or  shipment  to  a  possession 
of  the  United  States  and  aaually  so  exported  or  shipped 
(see  section  143.30).  For  governmental  exemptions 
see  Subpart  D. 
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APPENDIX  B. 

Restatement  of  the  Law,  Agency: 
SEC.  220.  Definition. 

B'  :{;  »fc  H<  H^ 

( 2  )  In  determining  whether  one  acting  for  another 
is  a  servant  or  independent  contractor,  the  following 
matters  of  faa,  among  others,  are  considered: 

(a)  the  extent  of  control  which,  by  the  agreement, 
the  master  may  exercise  over  the  details  of  the  work; 

(b)  whether  or  not  the  one  employed  is  engaged 
in  a  distina  occupation  or  business; 

(c)  the  kind  of  occupation  with  reference  to 
whether,  in  the  locality,  the  work  is  usually  done  under 
the  direction  of  the  employer  or  by  a  specialist  without 
supervision; 

(d)  the  skill  required  in  the  particular  occupation; 

(e )  whether  the  employer  or  the  workman  supplies 
the  instrumentalities,  tools,  and  the  place  of  work  for 
the  person  doing  the  work; 

(f )  the  length  of  time  for  which  the  person  is  em- 
ployed; 

(g)  the  method  of  payment,  whether  by  the  time 
or  by  the  job; 

(h)  whether  or  not  the  work  is  a  part  of  the  reg- 
ular business  of  the  employer;  and 

(i)  whether  or  not  the  parties  believe  they  are 
creating  the  relationship  of  master  and  servant. 
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PRELIMINARY  STATEMENT 

These  appeals  involve  three  consolidated  aaions  for  the 
recovery  of  taxes  on  amounts  alleged  to  have  been  paid  for 
the  transportation  of  property,  together  with  penalties  and 


interest  thereon,  assessed  by  the  Commissioner  of  Internal 
Revenue  and  colleaed  from  appellees  by  appellant  purport- 
ing to  act  under  the  authority  of  Section  3475  of  the  In- 
ternal Revenue  Code  of  the  United  States  (26  U.S.C.  3475  ) , 
the  pertinent  parts  of  which  are  as  follows: 

*'(a)  Tax.  There  shall  be  imposed  upon  the 
amount  paid  within  the  United  States  after  the  effec- 
tive date  of  this  seaion  for  the  transportation,  on  or 
after  such  effective  date,  of  property  by  rail,  motor 
vehicle,  water,  or  air  from  one  point  in  the  United 
States  to  another,  a  tax  equal  to  3  per  centum  of  the 

amount  so  paid Such  tax  shall  apply  only  to  amounts 

paid  to  a  person  engaged  in  the  business  of  transport- 
ing property  for  hire,  including  amounts  paid  to  a 
freight  forwarder,  express  company  or  similar  person. 

"(c)  Returns  and  payment.  The  tax  imposed  by 
this  section  shall  be  paid  by  the  person  making  the  pay- 
ment subject  to  the  tax.  Each  person  receiving  any  j 
payment  specified  in  subseaion  (a)  shall  coUea  the  ! 
amount  of  the  tax  imposed  from  the  person  making 
such  payment,  and  shall,  on  or  before  the  last  day  of 
each  month,  make  a  return,  under  oath,  for  the  preced- 
ing month,  and  pay  the  taxes  so  collected  to  the  col- 
lector in  the  district  in  which  his  principal  place  of 
business  is  located.  ..." 

During  the  periods  of  time  involved  in  these  aaions, 
the  respective  appellees  were  engaged  as  partners  in  a  gen- 
eral contraaing  business.  As  a  part  of  that  business,  appel- 
lees entered  into  several  contracts  whereby  they  undertook  i 
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certain  road  and  airport  construaion  and  resurfacing  work 
and,  in  order  to  supplement  their  own  equipment  and  carry 
out  said  contraas,  entered  into  verbal  lease  agreements  with 
various  owners  of  trucks  for  the  purpose  of  transporting 
bulk  construction  materials  from  stock  piles,  quarries,  and 
other  locations  to  the  sites  of  the  roads  and  airports  which 
they  were  construaing  or  resurfacing.  The  owners  of  the 
trucks  were  paid  a  rental  on  an  hourly,  load,  or  yard  mile 
basis.  In  some  cases  a  truck  was  operated  by  the  owner 
of  the  truck  and  in  other  instances  by  others,  (R.  15-16; 
46-47;  75.) 

The  Commissioner  of  Internal  Revenue,  asserting  that 
the  truck  owner-operators  and  drivers  were  not  the  em- 
ployees of  the  appellees  and  that  the  truck  owners  were 
persons  engaged  in  the  business  of  transporting  property 
for  hire,  assessed  a  tax  against  the  appellees  equal  to  3  per 
cent  of  the  amounts  paid  by  appellees  to  said  truck  owner- 
operators  and  drivers  during  the  respective  periods,  together 
with  penalties  and  interest  thereon.    (R.  16;  47;  76.) 

Appellees,  under  threat  of  seizure  and  sale  of  their  prop- 
erty by  appellant,  paid  to  appellant  the  full  amount  of  such 
transportation  taxes,  penalties  and  interest  assessed,  and 
thereafter  filed  claims  for  refund  of  such  amounts.  The 
claims  being  denied,  appellees  brought  these  actions  which 
resulted  in  the  judgments  which  are  the  subjea  of  these 
appeals.    (R.  16;  47-48;  76.) 


Although  $11.25  of  the  $173.11  tax  involved  in  No. 
12318  was  assessed  on  amounts  alleged  to  have  been  paid 
for  the  transportation  of  persons  under  the  provisions  of 
Seaion  3469  of  the  Internal  Revenue  Code  (26  U.  S.  C. 
3469),  because  appellees  in  that  case  also  entered  into 
similar  agreements  with  truck  owners  for  the  purpose  of 
transporting  some  of  their  employees  to  the  site  of  a  con- 
struction job,  appellees  will  not  discuss  this  minor  subjea, 
except  to  state  that  it  is  doubtful  that  Congress  ever  en- 
visioned the  assessment  of  such  tax  in  this  situation.  The 
trial  court  found  that  such  transportation  of  a  few  of 
appellees'  employees  to  the  site  of  a  construction  job  did 
not  constitute  the  transportation  of  persons  within  the  pur- 
view of  Seaion  3469  of  the  Internal  Revenue  Code.  (R. 
49.) 

APPELLEES'  CONTENTIONS 

Appellees  contend  and  the  trial  court  so  found  (R.  18; 
49 ;  77  )  that  the  taxes  on  the  transportation  of  property  were 
illegally  assessed  and  collected  from  them  for  either  one  of 
the  following  reasons: 

1.  All  of  the  truck  drivers,  whether  they  owned  their 
own  trucks  or  not,  were  employees  of  the  appellees  and 
hence  were  not  "persons  engaged  in  the  business  of  trans- 
porting property  for  hire"  as  specified  in  Section  3475  of 
the  Internal  Revenue  Code. 


2.  The  hauling  for  the  highway  and  air  base  construc- 
tion work  involved  here  did  not  constitute  "transportation 
...  of  property  by  .  .  .  motor  vehicle  .  .  .  from  one  point  in 
the  United  States  to  another"  within  the  meaning  of  the 
Aa,  or,  as  stated  in  appellees'  refund  claims:  "The  hauling 
was  not  in  itself  an  independent  calling,  but  was  a  minor 
part  of  our  general  contraaing  business."  (Appellees'  Ex- 
hibits 2,  3,  and  4;  R.  121-122.) 

ARGUMENT 

I. 

All  of  the  truck  drivers,  whether  truck  owners  or  not, 
were  employees  of  the  respective  appellees  during  the  periods 
in  question  and  hence  were  not  "persons  engaged  in  the 
business  of  transporting  property  for  hire." 

a.  Effect  of  employer-employee  relationship  on  applica- 
bility of  transportation  tax. 

Appellant  properly  concedes  on  page  14  of  his  brief  that 
if  the  relationship  of  employer  and  employee  existed  be- 
tween these  appellees  and  the  truck  drivers  during  the 
periods  involved,  that  the  drivers  were,  ipso  faao,  not  "per- 
sons engaged  in  the  business  of  transporting  property  for 
hire"  and  that  the  tax  should  be  refunded.  This  has  been 
the  consistent  position  of  the  Commissioner  of  Internal 
Revenue.  M.  T.  9,  1943  C.  B.  1139, 


b 
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"If  the  relationship  of  employer  and  employee  ex- 
ists for  federal  employment  tax  purposes  between  the 
independent  owner-truckers  and  the  persons  who  en- 
gaged their  services,  the  amounts  paid  to  such  truckers 
by  their  employers  are  not  subject  to  the  tax  on  the 
transportation  of  property  as  long  as  such  relationship 
exists."  Letter  Ruling,  Bureau  of  Internal  Revenue, 
dated  February  4,  1943,  Federal  Tax  Service,  Prentice- 
Hall,  1945,  Par,  66,112. 

b.    Federal  employment  tax  regulations  and  decisions. 

In  view  of  the  foregoing,  we  turn  ito  the  question  as  to 
whether  or  not  the  relationship  of  employer  and  employee 
existed  for  federal  employment  tax  purposes  between  the 
owner-truckers  and  other  drivers  and  the  appellees. 

As  the  court  knows,  federal  employment  taxes  are  im- 
posed upon  employers  under  the  provisions  of  Chapter  9 
of  Title  26,  United  States  Code.  These  include  the  Social 
Security  tax  of  1  per  cent  of  wages  as  provided  by  Section 
1410  et  seq  (Subchapter  A)  and  the  additional  tax  of  3 
per  cent  on  employers  of  eight  or  more  as  provided  by  Sec- 
tion 1600  et  seq  (Subchapter  C)  of  Title  26.  Sections 
1426(d)  and  1607 (i)  are  identical,  defining  "employee" 
as  follows: 

"Em.ployee.    The  term  'employee'  includes  an  of- 
ficer of  a  corporation,  but  such  term  does  not  include 
(1)  any  individual  who,  under  the  usual  common-law 
rules  applicable  in  determining  the  employer-employee  ; 
relationship,  has  the  status  of  an  independent  contrac- 


tor  or  (2)  any  individual  (except  an  officer  of  a  cor- 
poration) who  is  not  an  employee  under  such  common- 
law  rules." 

These  definitions  v/ere  inserted  in  the  Act  on  June  13, 
1948,  and  were  made  retroactive  to  February  10,  1939,  by 
Seaion  1  (b)  of  the  Aa.  They  reaffirmed  the  common-law 
rules  after  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  United  States  v.  Silk,  and  Harrison  v.  Greyvan  Lines, 
Inc.,  (1947)  331  U.  S.  704,  61  S.  Ct.  1463;  Paragraph  7,  Re- 
port No.  1233  of  Senate  Finance  Committee  on  H.  f.  Res. 
296. 

The  regulations  and  decisions  of  the  Bureau  of  Internal 
Revenue  would  establish  the  employer-employee  relation- 
ship here  for  federal  employment  tax  purposes,  even  though 
we  disregarded  the  common-law  rules.  Seaion  403.204  of 
Regulations  107  issued  by  the  Commissioner  of  Internal 
Revenue,  interpreting  Section  1607  (i)  of  Title  26,  provides 
in  part  as  follows: 

"Every  individual  is  an  employee  if  the  relationship 
between  him  and  the  person  for  whom  he  performs 
services  is  the  legal  relationship  of  employer  and  em.- 
ployee. 

"Generally  such  relationship  exists  when  the  per- 
son for  whom  services  are  performed  has  the  right  to 
control  and  direct  the  individual  who  performs  the 
services,  not  only  as  to  the  result  to  be  accomplished 
by  the  work  but  also  as  to  the  details  and  means  by 
which  that  result  is  accomplished.  Tliat  is,  an  employee 
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is  subject  to  the  will  and  control  of  the  employer  not 
0-:ly  as  to  what  shall  be  done  but  how  it  shall  be  done. 
In  this  connection,  it  is  not  necessary  that  the  employer 
aaually  direct  or  control  the  manner  in  which  the 
services  are  perform.ed;  it  is  sufficient  if  he  has  the 
right  to  do  so.  The  right  to  discharge  is  also  an  im- 
portant faaor  indicating  that  the  person  possessing 
that  right  is  an  employer. 

"The  measurement,  method,  or  designation  of  com- 
pensation is  also  immaterial,  if  the  relationship  of  em- 
ployer and  employee  in  faa  exists.  ..." 

In  each  of  the  cases  at  bar,  the  Distria  Court  made  the 
following  finding  of  faa: 

''AH  of  said  truck  drivers,  whether  they  were  truck 
owners  or  not,  were  subject  to  the  will  and  control  of 
the  plaintiffs  not  only  as  to  what  should  be  done  but 
how  it  should  be  done,  and  plaintiffs  had  the  right  to 
discharge  said  truck  drivers,  whether  truck  owners  or 
not,  at  any  time."  (R.  17;  48;  76.) 

In  factual  situations  almost  identical  to  the  instant  cases, 
the  Bureau  of  Internal  Revenue  has  uniformly  ruled  that  the 
truck  owner-drivers  are  employees,  not  independent  con- 
traaors.  5.  S.  T.  405,  1940-2  C.  B.  230;  S.  S.  T.  307,  1938-2 
C,  B.  279;  and  S.  S.  T.  198,  1937-2  C.  B.  393.  The  federal 
courts  have  agreed.  The  summ.ary  of  the  unreported  de- 
cision of  the  United  States  District  Court  for  the  Western 
District  of  Michigan,  Southern  Division,  dated  March  30, 
1943,  in  the  case  of  Grand  Rapids  Gravel  Co.  v.  United 
States,  found  in  Commerce  Clearing  House  Federal  Unem- 


ploymenr  Insurance  Service,  Paragraph  5054.90,  reads: 

"Individuals  who  owned  trucks  and  who  operated 
such  trucks  in  hauHng  sand  and  gravel  for  plaintiff 
during  the  period  1936-1940  on  a  yardage  or  tonnage 
basis  were  held  to  be  employees  of  plaintiff  for  employ- 
ment tax  purposes,  and  not  independent  contraaors. 
The  Court  found  that  plaintiff  had  the  right  to  dis- 
charge the  truck  operators  at  will  and  without  liability 
for  so  doing,  and  that  the  amount  of  work  done  by 
each  of  the  operators  and  the  time  and  place  of  per- 
formance as  to  each  load  were  wholly  within  the  dis- 
cretion of  plaintiff  or  its  agents.  The  faa  that  the 
drivers  owned  their  own  trucks,  that  a  portion  of  their 
work  was,  of  necessity,  upon  the  public  highways,  and 
that  they  were  paid  for  hauling  on  a  yardage  basis  is 
insufficient  to  outweigh  the  deduaions  which  follow 
from  other  f aas  concerning  circumstances  under  which 
the  services  were  performed." 

Ohio  River  Sand  Co.  v.  United  States,  60  F.  Supp.  563, 
also  has  some  features  similar  to  our  cases.  Plaintiff  fur- 
nished a  tugboat,  together  with  the  operator  and  a  full  crew 
and  all  necessary  fuel  and  operating  supplies,  to  the  Stand- 
ard Oil  Company  at  a  daily  rental  for  the  purpose  of  haul- 
ing barges  on  the  Mississippi  River.  The  Standard  Oil  Com- 
pany furnished  the  master  of  the  boat  and  gave  all  instruc- 
tions and  sailing  directions.  The  court  held  that  the  trans- 
ponation  tax  was  improperly  assessed  and  collected  for  the 
reason  that  plaintiff  was  not  "engaged  in  the  business  of 
transporting  property  for  hire"  but  had  leased  its  boat  on 
a  rental  basis.   We  contend,  and  the  trial  court  so  found, 
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that  the  trucks  involved  in  these  cases  were  in  the  same 
category.   (R.  15;  46-47;  75.) 

The  Commissioner  of  Internal  Revenue,  in  declaring 
when  the  employer-employee  relationship  exists  for  federal 
employment  tax  purposes,  agrees  with  the  common-law  rule 
that  "the  really  essential  element  of  the  relationship  is  the 
right  of  control,"  53  Am.  fur.,  Master  \and  Servant,  Sec- 
tion 3. 

c.    Application  of  state  law. 

Since  common-law  rules  are  to  be  applied  in  determin- 
ing whether  the  employer-employee  relationship  exists,  we 
must  of  necessity  look  to  the  decisions  of  the  Supreme  Court 
of  the  State  of  Oregon.  "There  is  no  federal  general  com- 
mon law."  Erie  R.  Co.  v.  Tompkins,  (1938)  304  U.  S.  64, 
58  S.  Ct.  817.  Section  1632  of  Title  28,  United  States  Code, 
as  amended,  is  as  follows: 

"The  laws  of  the  several  states,  except  where  the 
Constitution  or  treaties  of  the  United  States  or  Aas  of 
Congress  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  civil  actions  in  the  courts 
of  the  United  States,  in  cases  where  they  apply." 

The  above  section  is,  except  for  phraseology,  the  same 
as  Section  725  of  Title  28,  which  it  superseded.  Numerous 
authorities  applying  the  statute  to  matters  of  taxation  are 
cited  under  Note  157  to  this  section  of  the  United  States 
Code  Annotated.   As  this  court  pointed  out  in  the  case  of 
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United  States  v.  Lambeth,  Par.  9386,  1949  C.C.H.  Fed.  Tax 
Reporter,  decided  August  19,  1949:  "The  application  of  a 
Federal  statute  may  be  conditioned  upon  a  status  de- 
termined by  local  law." 

The  recent  decision  of  the  Supreme  Court  of  the  State 
of  Oregon  in  Bowser  v.  State  Industrial  Accident  Commis- 
sion, decided  October  24,  1947,  182  Or.  42;  285  Pac.  (2d) 
891,  involved  the  status  of  a  log  hauler  furnishing  his  own 
truck  and  hauling  logs  for  a  logging  company  at  stated 
prices  per  thousand.  The  sole  issue  presented  was  whether 
the  truck  driver-owner  was  an  employee  or  an  independent 
contraaor.  The  court  discussed  the  authorities  at  length 
(they  are  also  coUeaed  in  42  A.  L.  R.  607;  43  A.  L.  R.  1312; 
and  120  A.  L.  R.  1031 )  and  concluded  that  the  truck  driver- 
owner  was  an  employee,  not  an  independent  contraaor. 
The  faas  as  detailed  in  the  opinion  bear  a  striking  resem- 
blance to  the  faas  in  the  instant  cases.  The  court  designated 
control  as  the  primary  test  and  certain  other  tests  as  sec- 
ondary. 

We  submit  that  the  evidence  in  the  cases  at  bar  dem- 
onstrated that  appellees  not  only  'had  the  right  to  control 
the  progress  of  the  work  and  the  exact  manner  of  accom- 
plishing the  results,  but  that  they  did  in  fact  exercise  that 
control.  The  truck  drivers  were  directed  by  appellees'  agents 
as  to  how,  where,  when,  and  what  to  haul.  (R.  128-130; 
159-160.) 
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The  tests  set  out  in  the  Bowser  opinion,  when  apphed 
here,  would  seem  to  clearly  show  that  the  relationship  of 
employer  and  employee  existed  between  the  truck  drivers 
and  the  appellees.  Summarizing  its  opinion,  the  Oregon 
Supreme  Court  said,  at  page  63 :  _ 

*Trom  the  foregoing  it  appears  that  the  logging 
company  not  only  had  the  right  and  power  to  control 
the  operation,  but  to  a  great  degree  actually  exercised 
that  right;  that  it  had  a  right  to  terminate  the  relation- 
ship at  will  without  liability;  that  the  nature  of  the 
work  was  such  that  respondent  was  not  required  to  do 
a  specific  piece  of  work,  but  only  such  as  the  company 
could  provide  from  day  to  day  when  it  wanted  to  op- 
erate; that  the  mode  of  making  compensation  (by  the 
thousand)  could  as  well  be  considered  wages  as  re- 
turns from  a  contraa,  and  that  respondent  rendered 
services  exclusively  for  the  company — all  these  circum- 
stances point  to  the  relationship  of  employer  and  em- 
ployee. As  against  this,  the  only  fact  pointing  in  the 
other  direction  is  the  ownership  and  maintenance  of 
the  truck  and  semi-trailer  by  respondent.  As  the  cases 
point  out,  that  is  not  conclusive."  j 

On  page  13  of  appellant's  brief  he  attempts  to  make  a 
point  of  the  faa  that  the  Public  Utility  Commission  permits 
in  the  instant  cases  (were  held  by  the  truck  owners,  not  the 
appellees.  As  appellant's  own  witness  testified  (R.  125- 
126),  log  haulers  like  Bowser  have  the  same  permits. 

II. 

The    hauling    of   the    bulk   construction    materials    from 
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stock  piles,  quarries,  and  other  locations  to  the  sites  of  the 
roads  and  airports  which  appellees  were  constructing  or  re- 
surfacing did  not  constitute  the  transportation  of  property 
within  the  purview  of  Section  3475  of  the  Internal  Revenue 
Code. 

Assuming  for  the  sake  of  argument  that  the  truck  drivers 
were  not  subject  to  the  control  of  appellees  and  that  they 
were  independent  contraaors,  we  turn  to  the  other  phase 
of  these  cases,  namely,  whether  this  was  "transportation  of 
property"  within  the  meaning  of  the  transportation  tax 
statute.  We  submit  that  Congress  never  intended  that  the 
transportation  tax  should  be  applied  to  operations  similar 
to  those  conduaed  by  the  appellees  herein.  The  only  two 
cases  we  have  been  able  to  find  which  had  somewhat  sim- 
ilar faaual  situations  are  /.  D.  Williams  et  al  v.  United 
States,  D.  C.  Ariz.,  72  F.  Supp.  300,  decided  March  21, 
1947,  and  Charles  M.  Lyle  v.  United  States,  D.  C.  Ga.,  76 
F.  Supp.  787,  decided  February  2,  1948,  both  of  which 
ordered  a  refund  of  transportation  taxes  colleaed.  The 
government  appealed  neither  of  those  decisions. 

In  the  Williams  case,  plaintiff  Williams  was  the  owner 
of  a  fleet  of  trucks,  the  other  plaintiffs  were  contractors  en- 
gaged in  the  construction  of  airports,  roads,  and  facilities. 
To  augment  their  construction  equipment,  the  contraaors 
rented,  from  time  to  time,  from  plaintiff  Williams  certain 
dump  and  tank  trucks  under  verbal  agreements  to  pay,  as 
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rents,  certain  rates,  standard  in  the  community,  per  hour, 
per  yard  or  per  ton,  for  use  on  a  fully  operated  basis.  The 
Distria  Court  found  that  the  contraaors  had  the  right  to 
exercise,  and  did  exercise,  exclusive  possession,  direaion 
and  control  of  the  trucks  in  their  operations.  Operators  of 
the  trucks  were  ordered  from  the  union  hall  and  imme- 
diately went  on  the  payroll  of  the  contraaors.  "Thereafter 
their  wages,  income  and  Social  Security  taxes.  Workman's 
Compensation  premiums  and  other  usual  incidents  of  em- 
ployment were  paid  and  handled  by  the  contractors  in  all 
respeas  the  same  as  for  their  other  employees.  .  .  Period- 
ically, the  contractors  computed  the  rental  due  at  the  ap- 
plicable rates,  deducted  amounts  paid  by  them  for  fuel,  pay- 
rolls, and  so  forth,  and  paid  J.  D.  Williams  the  balance."     _ 

We  submit  that  the  facts  in  the  Williams  case  are  almost 
on  all  fours  with  appellees'  cases  here.  The  Distria  Court 
made  the  following  conclusions  of  law:  I 

"1.  That  at  all  times  during  the  rental  periods,  the 
operators  of  the  rented  trucks  were  employees  of  the 
contraaor  plaintiffs. 

"2.  That  the  use  of  the  rented  trucks  was  inci- 
dental to  construction  operations  of  contractor  plain- 
tiffs and  not  transportation  of  property  within  the 
meaning  of  those  words  as  used  in  Section  3475, 1.  R.  C. 

"3.  That  to  the  extent  said  trucks  were  engaged  in 
the  transportation  of  property  such  transportation  was 
performed  by  the  contractor  plaintiffs  and  not  by  plain- 
tiff Williams. 
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"4.  That  plaintiffs  are  entitled  to  judgment  as 
prayed  for  in  their  complaint." 

The  facts  in  the  Lyle  case,  supra,  are  not  quite  as 
apposite  as  in  the  Williams  case,  inasmuch  as  all  of  the 
hauling  there  involved  was  within  the  boundaries  of  the 
airport  which  plaintiffs  were  construaing.  The  Distria 
Court,  in  deciding  that  plaintiff  was  entitled  to  a  refund 
of  the  transportation  taxes  paid,  based  its  decision  prin- 
cipally upon  the  words  in  the  statute:  "from  one  point  in 
the  United  States  to  another"  and  said: 

"The  transactions  as  set  forth  in  the  findings  of 
faa  did  not  constitute  transportation  of  property  from 
one  point  in  the  United  States  to  another,  within  the 
meaning  of  Section  3475  of  the  Internal  Revenue  Code, 
and  the  payment  of  an  hourly  rental  for  dump  trucks 
used  only  within  the  confines  of  the  airfield  being 
leveled,  and  as  an  incident  of  the  grading  and  leveling 
of  such  airfield,  was  not  a  payment  for  the  transporta- 
tion of  property  within  the  terms  of  the  statute  just 
cited.  Neither  the  statute,  nor  the  regulations  issued 
pursuant  thereto,  either  expressly  or  by  fair  implica- 
tion, evidence  any  applicability  to  transactions  of  the 
kind  now  under  consideration,  but,  on  the  contrary, 
evidence  intent  to  subject  to  tax  liability  payments 
made  for  transportation  in  the  imanner  and  by  the 
means  specified  as  the  language  employed  is  commonly 
understood  in  the  light  of  present  day  transportation 
practices  and  custom.  The  hauling  of  dirt  by  dump 
trucks  hired  upon  an  hourly  basis,  which  are  used  ex- 
clusively in  the  leveling  of  an  airfield,  and  within  its 
confines  only,  presents  none  of  the  elements  of  trans- 
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portation  as  that  term  is  generally  understood." 

Although  the  hauling  in  the  instant  cases  went  beyond 
the  boundaries  of  the  airports  which  were  being  constructed, 
in  order  to  secure  rock  or  cinders  from  nearby  pits  or 
quarries,  we  do  not  feel  that  Congress  ever  intended  to  tax 
such  operations  -which  were  merely  a  minor  integral  part 
of  appellees'  general  contracting  business.  (Appellees'  Ex- 
hibits 2,  3  and  4;  R.  121-122.) 

HI. 

The  findings  of  fact  made  by  the  trial  court  are  not 
"clearly  erroneous"  and  should  be  sustained  under  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure. 

After  fully  considering  all  of  the  evidence  introduced 
by  both  parties  upon  the  trial  of  these  cases,  the  District 
Court  found  that  the  respective  appellees  had  entered  into 
verbal  lease  agreements  with  the  truck  owners  (R.  15; 
46-47;  75),  and  that  all  of  the  truck  drivers,  whether  they  j 
were  truck  owners  or  not,  were  subject  to  the  will  and  con- 
trol of  the  appellees,  not  only  as  to  what  should  be  done  but 
how  it  should  be  done  (R.  17;  48;  76),  and  found  that 
appellees  had  the  right  to  discharge  the  truck  drivers, 
whether  truck  owners  or  not,  at  any  time.  (R.  17;  48;  16.) 
From  these  and  other  findings  of  fact,  the  District  Court 
concluded  that  the  truck  drivers  were  employees  of  the 
appellees,  that  the  truck  owners  were  not  persons  engaged  i 
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in  the  business  of  transporting  property  for  hire  and  that 
the  hauUng  in  question  did  not  constitute  the  transportation 
of  property  within  the  purview  of  Section *3'475  of  the  In- 
ternal Revenue  Code.  (R.  17;  48-49;  77.)  We  submit  that 
the  testimony  adduced  upon  the  trial  of  these  cases,  even 
by  appellant's  own  witnesses,  furnished  a  reasonable  basis 
for  the  findings  of  the  trial  court  and  that  they  should  be 
sustained. 

CASES  CITED  BY  APPELLANT 

We  think  it  is  fair  to  say  that  appellant  chiefly  relies 
upon  the  decisions  in  Bridge  Auto  Renting  Corp.  v.  Pedrick 
(C  A.  2d),  174  Fed.  (2d)  733,  and  John  J.  Casale,  Inc.,  v. 
The  United  States,  a  Court  of  Claims  decision  reported  at 
Paragraph  9409  of  the  1949  Commerce  Clearing  House 
Federal  Tax  Reporter,  in  both  of  which  the  transportation 
tax  was  assessed  against  owners  of  large  fleets  of  trucks 
operating  in  New  York  City  who  also  furnished  drivers  for 
some  of  their  vehicles.  Appellant  also  cites  cenain  cases 
defining  "contraa  carrier"  under  Part  II  of  the  Interstate 
Commerce  Act  (49  U.  S.  C.  301  et  seq)  to  support  his  con- 
tention that  the  truck  owner-operators  involved  here  were 
contract  carriers. 

Taking  up  first  the  facts  in  the  Bridge  Auto  Renting 
Corp.  case,  supra,  we  find  there  that  for  many  years  plaintiff 
Metropolitan  Distributors,  Inc.,  had  been  engaged  in  the 
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business  of  renting  trucks  to  mercantile  concerns  for  use  in 
delivering  merchandise  in  New  York  City.  It  acquired 
plaintiff  Bridge  Auto  Renting  Corporation  which  was  en- 
gaged in  the  same  business.  It  also  acquired  plaintiff  Bridge 
Leasing  Corporation  whose  business  was  the  furnishing  of 
"a  so-called  pay  roll  service"  under  which  it  paid  wages, 
pay  roll  taxes  and  compensation  insurance  of  the  drivers 
for  such  customers  of  Metropolitan  as  desired  the  service, 
being  reimbursed  periodically  by  such  customers.  All  three 
companies  were  operated  as  a  unit.  Transportation  taxes 
were  assessed  on  the  amounts  received  as  truck  rentals  and 
also  on  the  amounts  received  by  Bridge  Leasing  as  reim- 
bursement for  wages  and  pay  roll  taxes.  No  transportation 
taxes  were  imposed  on  amounts  received  by  Metropolitan 
(on  more  than  90^  of  its  business)  where  the  pay  roll 
service  of  Bridge  Leasing  was  not  used.  Plaintiffs  con- 
tended that  the  drivers  on  the  pay  roll  of  Bridge  Leasing 
were  not  its  employees  but  (were  employees  of  the  lessees. 
Defendant  contended  that  together  the  plaintiffs  ''were  in 
substance  furnishing  a  transportation  service  for  hire  be- 
cause they  are  'contraa  carriers'."  The  details  of  the  long- 
term  written  agreements  with  the  lessees  are  set  out  in  full 
in  the  opinion. 

The  pay  roll  service  was  used  (by  less  than  10^  of  the 
lessees)  because  the  "lessee  desired  to  be  rid  of  the  annoy- 
ance and  work  involved  in  preparing  pay  rolls  and  pay  roll 
checks,  arranging  for  the  drivers  to  get  their  checks,  and 
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attending  to  the  various  laws  requiring  pay  roll  deduaions, 
or,  if  the  drivers  had  been  unionized  or  were  aibout  to  be- 
come so,  to  avoid  negotiating  with  the  unions.  .  .  .  After 
an  agreement  was  entered  into,  the  drivers  were  taken  off 
the  pay  roll  of  the  lessee  and  placed  on  the  pay  roll  of 
Metropolitan  or  Bridge  Leasing." 

■  Metropolitan  kept  records  of  the  time  worked  by  the 
various  drivers  and  made  out  all  of  the  necessary  Social 
Security  and  income  tax  withholding  returns.  Such  taxes 
were  paid  directly  to  the  Collector  of  Internal  Revenue  by 
Metropolitan.  'In  making  all  of  these  returns  Metropolitan 
or  Bridge  Leasing,  as  the  case  might  be,  described  itself  as 
the  employer  and  the  drivers  as  its  employees."  Certain 
lessees  testified  that  the  drivers  were  not  considered  by  them 
to  be  their  employees,  and  correspondence  introduced  in 
evidence  indicated  that  Bridge  Leasing  'had  acknowledged 
itself  to  be  the  employer. 

The  lower  court  held  that  Metropolitan  and  the  other 
plaintiffs  were  contract  carriers  because  they  retained  con- 
trol over  the  movement  of  the  trucks.  In  affirming  this  de- 
cision, the  Court  of  Appeals  for  the  Second  Circuit  made 
no  attempt  to  support  the  judgment  by  "tagging  the  appel- 
lant a  contract  carrier"  but  stated  that  the  question  was 
whether  what  it  did  added  up  to  enough  to  be  substantially 
what  is  done  by  a  person  hired  and  paid  to  transport  prop- 
erty by  truck.  The  court  stated  that  the  custom.ers  had  only 
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to  provide  the  goods  for  transport,  direct  the  drivers  where 
to  take  them,  and  pay  the  appellant  for  performing  the 
transportation  service.  Considering  all  of  these  faas  and 
circumstances,  the  appellate  court  upheld  the  findings  and 
affirmed  the  judgment  of  the  trial  court.  We  feel  that  a 
comparison  of  the  above  faas  in  the  Bridge  Auto  Renting 
Corp.  case  with  the  findings  of  faa  and  testimony  in  the 
instant  cases  will  support  our  contention  that  they  are 
factually  dissimilar.  The  findings  of  faa  made  by  the  Dis- 
tria  Court  in  the  Bridge  Auto  Renting  Corporation  case 
regarding  the  right  to  control  were  directly  contrary  to  the 
findings  of  fact  of  the  District  Court  in  the  cases  at  bar. 

John  J.  Casale,  Inc.,  supra,  also  was  a  corporation  en- 
gaged in  the  business  of  owning  and  leasing  trucks  in  New 
York  City.  For  some  of  its  customers  it  also  furnished 
drivers  under  the  terms  of  detailed  long-term  written  con- 
traas.  To  illustrate  how  the  faaual  situation  there  was  en- 
tirely different  from  the  cases  at  bar,  we  quote  from  the 
opinion  of  the  court: 

"In  cases  where  plaintiff  furnished  both  trucks  and 
drivers  to  customers,  plaintiff  selected  and  hired  the 
drivers,  contracted   concerning  the  drivers'   working  : 
conditions,  hours,  holidays,  vacations,  seniority,  and  : 
rates  of  pay,  with  the  various  drivers'  unions  having  • 
jurisdiction,  paid  the  drivers,  and  retained  to  itself  the 
sole  right  to  transfer  or  'discharge  them  within  the 
terms  of  its  contraa  with  the  unions.  The  drivers  w^ere 
required  to  report  at  plaintiff's  garages  at  the  begin- 
ning of  each  w^orking  day  and  to  return  there  with  the  ^ 
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trucks  to  check  out  and  park  the  trucks  at  the  end  of 
each  day.  Plaintiff's  dispatchers  at  the  beginning  of 
each  working  day  sent  the  trucks  and  drivers  to  destina- 
tions designated  by  the  individual  customers.  During 
the  working  day  the  drivers  operated  under  direaions 
of  the  customers  as  to  places  to  go  and  times  to  go,  as 
to  loading  and  unloading,  identity  and  quantity  of 
merchandise  to  be  .carried,  whether  to  collect  on  de- 
livery of  merchandise,  etc.  The  drivers  were  carried 
only  on  plaintiff's  pay  roll  and  the  unions  recognized 
only  plaintiff  as  the  employer  of  the  drivers.  Plaintiff 
was  registered  with  the  New  York  State  Unemploy- 
ment Office  as  the  employer  of  the  drivers.  Plaintiff 
paid  the  drivers  on  time  tickets  prepared  at  plaintiff's 
garages  and  added  the  labor  charges  to  the  bills  suib- 
mitted  to  its  customers  for  services.  In  addition  to 
those  charges,  plaintiff  billed  its  customers  for  the 
drivers'  services  an  eight  per  cent  over-all  fee  com- 
pensation for  the  drivers,  unemployment  compensation 
for  the  drivers'  unemployment  insurance,  social  security 
taxes,  time  clocks  and  time  cards,  the  costs  of  making 
up  pay  rolls,  issuing  checks,  office  services,  etc. 

"The  facts  show  that  the  drivers  furnished  to  cus- 
tomers with  plaintiff's  trucks  were  plaintiff's  em- 
ployees and  the  custodians  of  its  property  while  the 
trucks  were  in  use  on  business  of  the  customers.  Plain- 
tiff furnished  all  supplies  and  services  requisite  and 
necessary  to  the  operation  of  the  trucks.  Plaintiff  had 
the  exclusive  right,  limited  only  by  the  terms  of  its 
contraas  with  the  unions,  to  hire  and  discharge  the 
drivers  of  the  trucks,  and  it  also  had,  at  all  times,  the 
general  right  of  direction  and  control  of  its  trucks  and 
drivers.  ..." 
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Although  appellant  made  no  such  specific  contention 
in  the  lower  court  (R.  11;  41-42;  71;  95),  he  now  argues 
that  the  truck  owner-operators  were  "contract  carriers"  as 
defined  in  the  Regulations  interpreting  the  transportation 
tax  statute,  citing  several  decisions  under  the  Motor  Car- 
rier Aa.  (49  U.  S.  C.  301  et  seq.)  Those  decisions  involved 
the  question  as  to  whether  a  particular  operation  constituted 
the  applicant  a  contraa  carrier  !or  a  private  carrier  as  de- 
fined in  Section  303  of  Title  49,  United  States  Code.  As 
the  court  stated  in  the  Bridge  Auto  Renting  Corp.  decision, 
supra,  in  referring  to  the  Motor  Carrier  Aa: 

"While  it  is  true  that  the  purpose  of  that  Act  is  dif- 
ferent and  so  is  the  language,  the  problem  lis  much  the 
same  in  that  it  requires  separating  the  essentially  im- 
portant features  from  the  nonessentials  and  drawing  'a 
more  or  less  arbitrary  line  between  complex  fact  situa-, , 
tions  differing  but  slightly."    (emphasis  supplied.)     4 

All  of  the  cases  cited  by  appellant  upon  this  point  stress 
the  principle  that  control  is  the  distinguishing  feature.  In 
Motor  Haulage  Co.,  Inc.,  v.  United  States,  46  M.  C.  C.  107, 
70  F.  Supp.  17,  affirmed  per  curiam,  331  U.  S.  784,  cited  by 
appellant,  the  District  Court  said  ,at  page  21  that  "direct 
and  complete  control  of  the  movement  and  handling  of  the 
freight  is  the  test  that  should  be  applied,"  and  in  each  and 
every  other  case  cited  by  appellant  on  this  point  there  is  a  I 
specific  finding  of  fact  by  the  court  that  the  applicant  had 
complete  control  over  the  operation  and  thus  qualified  as  a 
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contract  carrier.  The  District  Court  in  the  cases  at  bar,  on 
the  other  hand,  made  a  specific  finding  of  faa  to  the  con- 
trary.   (R.  17;  48;  76.) 

Passing  to  the  second  half  of  appellant's  argument,  we 
do  not  think  that  appellant  seriously  contends  ,that  ^.  ques- 
tion of  law  rather  than  fact  is  presented  in  determining 
whether  or  not  the  employer-employee  relationship  existed 
(Appellant's  Brief,  p.  13),  but  he  argues  that  the  findings 
of  fact  of  the  trial  court  are  ''clearly  erroneous"  and  thus 
subjea  to  review  by  this  court.  He  quotes  language  from 
the  recent  decision  in  United  States  v.  U.  S.  Gypsum  Co., 
et  al,  (1948),  333  U.  S.  ,364, 68  S.  Ct.  325,  to  the  effea  that 
a  finding  is  "clearly  erroneous"  when  the  reviewing  court 
on  the  entire  evidence  is  left  \vith  the  definite  and  firm  con- 
vicion  that  a  mistake  has  been  ,committed.  This  is  merely 
another  way  of  saying  the  same  thing  and  cannot  be  in- 
terpreted as  a  new  expression  of  the  Supreme  ,Court  en- 
larging the  meaning  of  Rule  52(a)  of  the  Federal  Rules 
of  Civil  Procedure.  Cf.  Graver  Tank  &  Mfg.  Co.  v.  Linde 
Air  Products  Co.  (1949),  69  S.  Ct.  535,  537-8. 

Appellant  cites  and  quotes  from  the  cases  of  United 
States  V.  Silk  and  Harrison  v.  Greyvan  Lines,  Inc.,  supra, 
although  the  definition  of  "employee"  in  the  Social  Security 
Aa  was  amended  after  those  decisions  were  rendered.  (Sec- 
tions 1426(d)  and  1607 (i)  of  Title  26,  United  States 
Code. )    In  any  event,  we  submit  that  the  factual  situations 
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in  those  cases  were  inapposite  to  the  instant  cases,  and  we 
have  attached  hereto  as  an  appendix  a  detailed  comparison 
of  the  f  aaual  situations. 

On  page  16  of  his  'brief,  appellant  quotes  from  An  glim 
V.  Empire  Star  Mines  Co.,  129  F.  (2d)  914,  a  decision  of 
this  court  involving  the  application  of  the  Social  Security 
tax  to  an  arrangement  under  which  a  mining  company 
leased  part  of  its  mine  to  miners  under  the  terms  of  a  written 
contract.  This  court  held  that,  under  the  facts  presented, 
the  miners  were  independent  contractors.  In  comparing  this 
arrangement  with  that  in  other  parts  of  the  mine  which  were 
worked  by  the  company's  employees,  this  court  said,  at  page 
916: 

"Operations  under  these  leases  differed  substan- 
tially from  those  of  the  taxpayer  itself.  The  leasers 
had  a  free  hand  in  determining  where  and  in  what 
manner  to  work  their  areas,  how  to  sort  the  ore,  what 
to  discard  as  waste,  ^tc  Taxpayer's  only  supervisory 
official  to  visit  their  work  was  the  safety  engineer  who 
made  periodic  inspections  in  conformity  with  state 
laws.  (In  contrast  with  this,  the  taxpayer's  operations 
were  subjea  to  the  constant  supervision  of  its  shift 
bosses,  foremen,  superintendent,  and  its  general  man- 
ager.)" 

A  reading  of  the  opinion  in  Mutual  Trucking  Company 
V.  United  States,  l4l  F.  (2d)  655,  relied  upon  by  the  ap- 
pellant, will  show  that  the  company  there  engaged  in  inter- 
state hauling  entered  into  detailed  written  contraas  with 
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certain  truck  owner-operators  to  haul  freight  at  a  flat  rate 
per  trip  according  to  a  printed  schedule.  The  court  said: 

"Neither  the  drivers  nor  the  owner-operators  are 
under  appellee's  control  with  reference  to  the  manner 
of  their  work.  The  important  regulations  which  they 
observe  grow  out  of  and  are  imposed  by  the  contraa 
and  the  applicable  (state)  statutes  and  regulations. 
The  drivers  follow  the  routes  required  by  the  (public 
utility )  commissions  of  the  various  states  but  with  some 
deviation  and  in  such  case  'upon  their  own  responsi- 
bility.' 

"In  this  case  concededly  the  owner-operators  com- 
pletely control  payment  of  the  wages." 

Glenn  v.  Standard  Oil  Co.,  148  F.  (2d)  51,  also  cited  by 
appellant,  was  a  Social  Security  tax  case  involving  the  ques- 
tion as  to  whether  certain  commission  agents  operating  bulk 
distributing  plants  were  independent  contraaors  or  em- 
ployees of  the  oil  company.  The  appellate  court  restated 
the  general  rule  that  the  determining  factor  is  the  right  to 
control  and  direct  the  individual  who  performs  the  services, 
not  only  as  to  the  result  to  be  accomplished  by  the  work 
but  also  as  to  the  details  and  means  by  which  that  result  is 
accomplished,  and  sustained  the  findings  of  faa  by  the  trial 
court  that  the  company  did  not  attempt  to  control  the  de- 
tails and  means  by  which  the  agents  accomplished  their 
result. 

Boston  Elevated  Railway  Co.  v.  Malley,  288  Fed.  864, 
cited  by  appellant,  also  declared  control  to  be  the  determin- 
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ing  factor.  That  case  was  decided  under  the  Revenue  Aa 
of  1917,  which  differed  from  Section  3475  of  the  Internal 
Revenue  Code  in  that  it  did  not  limit  the  tax  to  "amounts 
paid  to  a  person  engaged  in  the  business  of  transporting 
property  for  hire."   (40  Stat.  314.) 

Finally,  appellant  says  on  page  15  of  his  brief  that  "mast 
informative  as  to  the  correa  result  to  be  reached  are  the 
criteria  of  the  employment  relationship  set  forth  in  the  Re- 
statement of  the  Law,  Agency,  Section  220,"  and  Subsection 
(2)  of  such  seaion  is  contained  in  Appendix  B  to  his  brief. 
Subseaion  (1)  of  Section  220,  however,  is  as  follows: 

"(1).  A  servant  is  a  person  employed  to  perform 
service  for  another  in  his  affairs  and  who,  with  respea 
to  his  physical  conduct  in  the  performance  of  the  service, 
is  subjea  to  the  other's  control  or  right  to  control." 

Control,  or  the  right  to  control,  is  thus  determined  by 
applying  the  various  sulbparagraphs  of  Subsection  (2),  or, 
as  stated  in  the  Comment  found  in  the  Restatement  under 
this  seaion: 

"The  factors  stated  in  Subsection  (2)  are  all  con- 
sidered in  determining  the  question,  and  it  is  for  the 
triers  of  the  fact  to  determine  whether  or  not  there  is  a 
sufficient  group  of  favorable  factors  to  estalblish  the 
relationship."    (emphasis  supplied.) 

We  submit  that  even  the  testimony  of  appellant's  own 
witnesses  supports  the  findings  of  fact  made  by  the  trial 
court.   Witness  L.  M.  Case  testified  that  a  representative 
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j  of  the  appellees  directed  him  how  to  do  his  job.  (R.  150.) 
!  Jack  Becker,  another  of  appellant's  witnesses,  testified  as 
•  follows  (R.  159-160): 

i  "Q.    Could   the   company   have  terminated   your 

working  on  the  job  if  they  had  wanted  to? 

''A.    Yes. 

"Q.  On  the  job  itself  what  right  did  the  company 
have  to  tell  you  how  to  do  the  job? 

"A.  Well,  it  is  their  job.  They  just  hire  trucks  and 
we  take  orders  from  them.  We  have  to  do  as  they 
tell  us. 

"Q.  They  would  tell  you  where  to  spot  the  trucks 
for  loading? 

"A.    Where  to  haul  from  and  \where  to. 

"Q.  Where  to  haul  from  and  where  to  and  what 
routes  to  take  ? 

"A.    Yes." 

Appellant's  witness  William  M.  Anderson,  one  of  the 
truck  owner-operators,  twice  stated  flatly  that  he  considered 
himself  to  be  an  employee  of  the  appellees.  (R.  165  and 
167.) 

Appellant  has  failed  to  point  to  any  element  of  control 
which  was  not  exercised  by  appellees  in  directing  the  truck 
drivers. 
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CONCLUSION 

It  is  noteworthy  that  in  the  instant  cases  the  appellant,  or 
his  predecessor  in  office,  has  collected  the  federal  employ- 
ment taxes  and  other  Social  Security  taxes  based  upon  the 
amounts  paid  by  appellees  to  the  truck  drivers,  whether 
they  were  truck  owners  or  not.  (They  Iwere  also  carried  by 
appellees  as  employees  under  the  Oregon  Workmen's  Com- 
pensation Act  and  Oregon  Unemployment  Compensation 
Aa.)  (R.  105.)  The  appellant  has  not  refunded  such  em- 
ployment taxes,  despite  the  authority  given  him  by  Seaion 
1421  of  Title  26,  United  States  Code,  and  if  appellees  were 
to  file  claims  for  refund  of  those  taxes,  they  would  no  doubt 
be  advised  by  the  Commissioner  of  Internal  Revenue  that 
their  claims  were  now  barred  by  the  applicable  statute  of 
limitations.  Title  26,  Seaion  3313,  United  States  Code.  The 
appellant,  having  eleaed  to  receive  and  retain  the  federal 
employment  taxes,  should  not  be  permitted  to  also  retain 
the  transportation  taxes  assessed  and  coUeaed  by  him  on 
a  theory  entirely  inconsistent  with  his  previous  position. 

In  view  of  the  foregoing,  we  submit  that  the  findings 
of  the  trial  court  are  not  "clearly  erroneous"  and  that  the 
judgments  of  the  trial  court  are  correa  and  should  be 
affirmed. 

Respectfully  submitted, 

Carl  E.  Davidson, 
Charles  P.  Duffy. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

Civil  Action  Pile  No.  27929G 

MURIEL  E.  BARNESON,  also  known  as  Muriel 
Elfrida  Barneson,  An  Incompetent  Person,  by 
Lionel  T.  Barneson,  Guardian, 

Plaintiff, 

vs. 

JAMES  G.  SMYTH,  Collector  of  Internal  Revenue 
for  the  First  District  of  California, 

Defendant. 

COMPLAINT 

(To  Recover  Income  Taxes) 

Plaintiff  herein  for  cause  of  action  against  the 
defendant  alleges: 

1.  Lionel  T.  Barneson  is  the  duly  appointed, 
qualified  and  acting  guardian  of  the  person  and 
estate  of  Muriel  E.  Barneson,  also  known  as  Muriel 
Elfrida  Barneson,  an  incompetent  person,  plaintiff 
herein.  A  certified  copy  of  Letters  of  Guardianship 
is  attached  hereto  as  Exhibit  ^'A'\ 

2.  At  all  times  hereinafter  mentioned,  plaintiff, 
Muriel  E.  Barneson,  and  the  guardian  of  her  person 
and  estate,  Lionel  T.  Barneson,  were,  and  still  are, 
citizens  of  the  United  States,  domiciled  in  the  State 
of  California. 

3.  Defendant  is,  and  at  all  times  since  May  14, 
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1945,  has  been,  the  duly  appointed  and  acting  Col- 
lector of  Internal  Revenue  for  the  First  District  of 
California. 

4.  On  May  8,  1928,  plaintiff  loaned  John  Barne- 
son, her  father,  the  sum  of  $100,000.00  in  cash,  and 
on  May  15,  1929,  plaintiff  loaned  said  John  Barne- 
son the  further  sum  of  $50,000.00  in  cash.  Plaintiff 
did  not  keep  any  books  of  account,  either  at  the 
times  of  the  aforesaid  loans  or  at  any  later  time. 
John  Barneson,  at  all  material  times,  kept  books 
of  account.  The  aforesaid  loans  were  recorded  on 
John  Barneson 's  books  of  account  by  credit  entries 
in  an  account  entitled,  ^^  Muriel  E.  Barneson.  Loan 
a/c."  No  debit  entries  were  ever  made  in  said 
account. 

5.  John  Barneson  died  Pebruarv  25,  1941,  and 
his  estate  was  probated  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of 
San  Mateo,  Case  No.  9360  in  the  files  of  said  court. 
On  the  date  of  his  death  said  John  Barneson  was 
indebted  to  plaintiff  for  the  monies  loaned  to  him 
on  May  8,  1928,  and  May  15,  1929,  as  alleged  in 
paragraph  4  above,  and  the  aforesaid  account  en- 
titled, '^Muriel  E.  Barneson.  Loan  a/c,''  showed 
a  <3redit  balance  of  $150,000.00  on  said  date  of  death. 

6.  At  all  times  material  hereto  the  aforesaid 
John  Barneson  was  an  individual  of  large  financial 
wealth  and  possessed  the  requisite  financial  ability 
to  have  paid  his  aforesaid  indebtedness  to  plaintiff 
in  full  on  demand.    Plaintiff,  however,  w^as  at  all 
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material  times  a  person  of  even  larger  financial  re- 
sources than  said  John  Barneson.  Plaintiff  never 
made  demand  on  her  father  for  repayment  but  at 
all  times  expected  eventual  repayment  of  the  afore- 
said indebtedness  and  never  forgave  or  cancelled 
the  same  or  any  part  thereof.  John  Barneson  ex- 
pected that  plaintiff  would  eventually  be  repaid 
said  indebtedness  either  by  him  during  his  lifetime 
or,  if  not,  then  by  his  estate.  At  all  material  times 
the  estate  of  John  Barneson  was  of  such  size  and 
composition  that  the  debt  of  said  John  Barneson 
to  plaintiff  could  have  been  readily  paid  in  full; 
the  Commissioner  of  Internal  Revenue,  in  his  final 
determination  of  estate  tax  liability  of  the  estate 
of  John  Barneson,  determined  that  the  net  estate 
for  the  ^^ additional  tax"  was  $629,018.82  and  that 
the  ^'net  tax  payable  and  defense  tax"  w^as  in  the 
amount  of  $113,722.55. 

7.  Following  the  death  of  said  John  Barneson, 
and  within  the  time  provided  by  law  for  the  filing 
of  claims  against  his  estate,  plaintiff,  acting 
through  the  guardian  of  her  person  and  estate, 
presented  her  written  and  verified  claim  for  the 
indebtedness  resulting  from  plaintiff's  loans  to  said 
John  Barneson  of  $100,000.00  on  May  8,  1928  and 
$50,000.00  on  May  15,  1929.  The  collection  of  said 
indebtedness  was  barred  by  the  applicable  statute 
of  limitations  prior  to  and  at  the  instant  of  said 
John  Barneson 's  death,  and  said  claim  therefor 
was,  solely  for  that  reason,  rejected  by  Honorable 
A.  R.  Cotton,  Judge  of  the  Superior  Court  of  the 
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State  of  California  in  and  for  the  County  of  San 
Mateo  on  June  23,  1941.  The  plaintiff  did  not 
bring  suit  on  said  claim  within  three  months  after 
June  23,  1941,  or  at  any  time  thereafter. 

8.  The  aforesaid  indebtedness  of  John  Barneson 
to  plaintiff  in  the  amount  of  $150,000.00  did  not 
become  worthless  prior  to  January  1,  1941,  the 
beginning  of  the  taxable  year  of  plaintiff  here  in- 
volved, but,  on  the  contrary,  said  indebtedness  had 
a  value  equal  to  its  face  value  at  all  times  between 
the  dates  in  1928  and  1929  when  plaintiff  made  the 
loans  to  John  Barneson  and  the  instant  immedi- 
ately preceding  the  instant  of  his  death  on  Febru- 
ary 25,  1941.  Said  indebtedness  became  utterly 
worthless  within  the  taxable  year,  solely  by  reason 
of  the  death  of  said  John  Barneson  and  rejection 
of  the  claim  by  the  probate  court  in  that  year,  and 
plaintiff  w^as  entitled  to  claim  a  deduction  therefor 
in  her  income  tax  return  for  the  calendar  year 
1941  under  the  authority  of  Section  23 (k)  (1)  of  the 
Internal  Revenue  Code  as  amended  by  Section  124 
of  the  Revenue  Act  of  1942. 

9.  On  or  before  March  15,  1942,  plaintiff  filed 
with  the  then  Collector  of  Internal  Revenue  for  the 
First  District  of  California,  her  federal  income  tax 
return  for  the  calendar  year  1941  on  Form  1040 
of  the  Treasury  Department  Internal  Revenue 
Service.  Said  return  showed  the  following  items  of 
gross  income  and  deductions  therefrom: 
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INCOME 

2.  Dividends  $102,525.45 

3.  Interest  on  bank  deposits,  notes,  etc.  382.47 
5.  Rents  and  royalties 15,708.47 

7.  (b)  Net  long-term  loss  from  sale  or 

exchange  oi'  capital  assets....  423.15 

8.  Income    from    partnerships;    fidu- 

ciary income ;  and  other  income....       14,191.23 


10.  Total  income  in  items  1  to  9 $132,875.26 

DEDUCTIONS 

12.  Interest  220.68 

13.  Taxes    12,510.62 

15.  Bad  debts 150,000.00 

16.  Other  deductions  authorized  by  law  45.11 

17.  Total  deductions  in  items  11  to  16 $162,776.41 

18.  Net  income  (item  10  minus  item  17) .00 

10.  Among  the  deductions  aggregating  $162,- 
776.41,  as  alleged  in  paragraph  9  above,  was  item 
15— bad  debts— in  the  amount  of  $150,000.00.  The 
basis  on  which  plaintiff  took  said  deduction  of 
$150,000.00  was  described  in  a  written  statement 
attached  to  said  return  as  filed,  which  statement 
was  subscribed  and  sworn  to  before  a  Notary  Pub- 
li<3,  by  Lionel  T.  Barneson,  as  plaintiff's  guardian. 
The  body  of  said  statement  reads  as  follows: 

^^This  is  a  statement  with  reference  to  bad  debt 
reduction  of  $150,000  claimed  as  Item  15  on  the 
Federal  Eeturn  and  as  Item  16  on  the  California 
return. 

''In  1928  and  1929,  the  taxpayer  loaned  to  her 
father,  John  Barneson,  the  aggregate  sum  of  $150,- 
000  in  cash.  At  or  about  the  same  time,  taxpayer's 
mother,  Harriet  E.  Barneson,  also  loaned  a  like 
amount  in  cash  to  John  Barneson. 
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^^Jolm  Barneson  died  February  25,  1941.  His 
estate  is  now  in  process  of  probate  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  San  Mateo,  No.  9360  in  the  files  of  said 
court. 

^'This  debt  of  $150,000  was,  on  the  date  of  John 
Barneson 's  death,  and  at  all  other  times  since  it 
was  incurred,  evidenced  by  a  loan  account  on  his 
books  of  account;  taxpayer,  Muriel  Barneson,  has 
never  kept  books  of  account. 

^^  Following  the  death  of  John  Barneson,  and 
within  the  time  provided  by  law  for  the  filing  of 
■claims  against  his  estate,  the  taxpayer,  acting 
through  her  guardian,  presented  her  written  and 
verified  claim  for  said  debt  of  $150,000.  On  June 
23,  1941,  Hon.  A.  R.  Cotton,  Judge  of  the  Superior 
Court,  rejected  said  claim.  The  ground  or  basis  of 
rejection  was  that  it  was  barred  by  the  statute  of 
limitations.  Taxpayer's  guardian  was  informed  of 
such  rejection  on  the  date  thereof,  or  at  least 
within  a  few  days  thereafter,  and  thereupon  made 
a  mental  ^charge  off'  of  the  debt,  and  determined 
to  take  a  deduction  therefor,  as  for  a  bad  debt,  on 
the  income  tax  returns  of  his  ward  for  the  calendar 
year  1941.  (Said  guardian  is  also  Executor  of  the 
Estate  of  John  Barneson.)  See  attached  affidavit 
of  Martin  Weil,  attorney  for  Estate  of  John  Bar- 
neson. 

'^The  debtor,  John  Barneson,  at  all  times  pos- 
sessed the  requisite  financial  ability  to  pay  this  debt 
and  likewise  the  $150,000  borrowed  from  taxpayer's 
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mother.  Nevertheless,  in  order  to  have  done  so,  it 
would  have  been  necessary  for  him  to  sell  securities 
at  what  for  many  years  during  the  depression 
seemed  like  less  than  true  or  fair  values.  This 
would  also  have  had  the  effect  of  reducing  substan- 
tially John  Barneson's  future  income,  which  was 
not  in  excess  of  his  expenses,  which  were  very  large. 
Consequently,  neither  the  taxpayer  nor  her  mother, 
who  died  April  14,  1936,  ever  pressed  John  Bariie- 
son  for  payment;  each  of  them  had  far  more  than 
ample  income  for  current  needs,  and  no  incon- 
venience resulted  from  the  delay  of  John  Barneson 
in  repaying.  Nevertheless,  there  was  never  any  in- 
tention on  the  part  of  either  creditor  to  forgive 
the  indebtedness  or  any  part  thereof.  Nor  would 
John  Barneson  ever  have  accepted  a  forgiveness 
of  the  debts.  This  is  shown  by  the  fact  that  subse- 
quent to  the  death  of  his  wife,  John  Barneson,  on 
April  27,  1937,  discharged  his  debt  of  $150,000  to 
her  estate  in  full,  notwithstanding  the  debt  was 
barred  by  the  applicable  California  statute  of  limi- 
tations. Said  obligation  of  $150,000  was  reported 
at  its  full  face  value  as  Item  5  on  Schedule  F  of 
Form  706  filed  by  the  Estate  of  Harriet  E.  Barne- 
son, on  which  the  total  federal  estate  tax  liability, 
as  later  determined  by  the  Board  of  Tax  Appeals, 
was  $665,609.19.  It  is  obvious  that  if  John  Barne- 
son had  desired  to  invoke  the  statute  of  limitations 
as  a  defense  against  collection  by  the  Estate  of 
Harriet  E.  Barneson  of  the  indebtedness  of  $150,- 
000  to  Harriet  E.  Barneson  (indebtedness  of  like 
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amount  to  that  which  he  owed  Muriel  Barneson 
and  incurred  at  the  same  time  and  for  similar  rea- 
sons), a  very  large  reduction  in  the  federal  estate 
tax  liability  of  the  Estate  of  Harriet  E.  Barneson 
could  have  been  effected. 

^^The  w^riter  (Lionel  T.  Barneson)  w^as  in  very 
close  contact  with  John  Barneson,  especially  during 
the  latter  years  of  his  life,  and  knows  that  if  John 
Barneson  had  thought  for  one  moment  that  his 
debt  to  Muriel  Barneson  w^ould  not  be  paid  to  her 
by  his  estate,  he  w^ould  have  paid  it  during  his  life- 
time, as  he  could  have  done  by  selling,  or  trans- 
ferring to  Muriel,  securities  of  a  value  of  $150,000. 

^'The  writer  is  advised  by  counsel  that  because 
the  debt  to  Muriel  Barneson  -cannot  be  paid,  it  is 
not  deductible  in  determining  the  net  estate  of  John 
Barneson  for  federal  estate  tax  purposes.  See  Es- 
tate of  Pryor  Brown,  deceased,  v.  United  States, 
Court  of  Claims,  March  3,  1941,  CCH  Inheritance, 
Estate  and  Gift  Tax  Service  (Federal),  paragraph 
10,035  and  1941  Prentice-Hall,  paragraph  62,499. 
The  result  is  that  a  large  estate  tax  is  payable  on 
this  $150,000 — on  the  ^top'  of  John  Barneson 's  es- 
tate— whereas  at  any  time  prior  to  his  death  John 
Barneson  could  have  paid  the  debt  without  any  tax 
liability  of  any  kind,  either  to  himself  or  to  Muriel 
Barneson. 

'^The  writer  is  also  advised,  however,  that  Muriel 
Barneson  is  entitled  to  a  bad  debt  deduction  of 
$150,000  under  the  doctrine  of  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  Commissioner 
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V.  Burdette,  69  P.(2d)  410,  13  AFTR  702  (1934), 
which  likewise  involved  a  California  debtor." 

The  affidavit  of  Martin  Weil,  referred  to  in  the 
fifth  paragraph  of  the  statement  of  Lionel  T.  Bar- 
neson,  quoted  above  (see  page  6,  line  3  above)  reads 
as  follows: 

^'I  am  a  member  of  the  State  Bar  of  California 
and  am  engaged  in  the  active  practice  of  law  with 
offices  in  the  Higgins  Building,  Los  Angeles,  Cali- 
fornia. I  am  the  attorney  for  the  Estate  of  John 
Barneson,  who  died  February  25,  1941,  and  whose 
estate  is  now  in  pro<^ess  of  probate  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  San  Mateo,  No.  9360  in  the  files  of  said 
court.  Lionel  T.  Barneson,  256  Montgomery  Street, 
San  Francisco,  is  the  executor. 

'^  Prior  to  June  23,  1941,  it  came  to  my  attention 
that  the  decedent  was,  at  the  date  of  his  death, 
indebted,  as  shown  by  his  books  of  account,  in  the 
amount  of  $150,000.00  to  his  daughter,  Muriel  Bar- 
neson, for  loans  made  in  cash  on  May  8,  1928,  in 
the  amount  of  $100,000.00,  and  on  May  15,  1929, 
in  the  amount  of  $50,000.  Lionel  T.  Barneson  is 
also  guardian  of  the  person  and  estate  of  the  afore- 
said Muriel  Barneson,  an  Incompetent  Person,  and 
as  such  fiduciary,  prepared  a  creditor's  claim 
against  the  Estate  of  John  Barneson,  in  the  amount 
of  $150,000.00  As  attorney  for  said  estate,  I 
deemed  it  my  duty  to  bring  to  the  attention  of  the 
probate  court  (Honorable  A.  R.  Cotton,  Judge) 
the  fact  that  in  my  opinion  the  payment  of  said 
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claim  was  barred  by  the  statute  of  limitations.  I 
did  this  in  chambers  on  June  23,  1941,  and  there- 
upon Judge  Cotton  rejected  the  claim  by  an  en- 
dorsement to  that  effect  thereon. 

^^The  purpose  of  this  affidavit  is  to  state  that  I 
know  of  my  own  knowledge  that  the  ground  of 
rejection  was  the  statute  of  limitations,  and  no 
other. ' ' 

Aside  from  the  deduction  of  said  $150,000.00  as 
a  bad  debt  in  her  return  for  the  calendar  year 
1941,  plaintiff  has  never  claimed  any  deduction  with 
respect  to  the  whole  or  any  part  thereof  in  any 
other  taxable  year;  nor  has  the  Commissioner  ever 
allowed  any  deduction  in  any  taxable  year  with 
respect  thereto. 

11.  Plaintiff's  income  tax  return  for  the  calen- 
dar year  1941  was  in  due  course  examined  by  an 
Examining  Officer  acting  under  F.  M.  Harless,  In- 
ternal Revenue  Agent  in  Charge  at  San  Francisco, 
California.  Said  Examining  Officer  made  a  report 
asserting  a  deficiency  of  $70,388.20  in  plaintiff's 
income  tax  for  the  calendar  year  1941.  Plaintiff 
thereafter  duly  filed  a  written  and  verified  protest 
against  said  asserted  deficiency  and  conference  was 
had  between  representatives  of  the  plaintiff  and  a 
member  of  the  Conference  Section  of  the  Office  of 
the  Internal  Revenue  Agent  in  Charge  at  San  Fran- 
cisco. Subsequently,  the  Commissioner  of  Internal 
Revenue  (hereinafter  referred  to  as  the  Commis- 
sioner), acting  by  and  through  the  aforesaid  F.  M. 
Harless,  Internal  Revenue  Agent  in  Charge,  mailed 
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to  the  plaintiff  notice  of  his  final  determination  of 
plaintiff's  federal  income  tax  liability  for  the  cal- 
endar year  1941,  which  notice  was  dated  June  25, 
1945,  and  asserted  a  deficiency  of  $70,369.97.  Said 
asserted  deficiency  was  based  upon  six  adjustments, 
which  were  set  forth  in  the  statement  attached  to 
the  aforesaid  final  notice  of  deficiency  as  follows : 

'' ADJUSTMENTS  TO  NET  INCOME" 

''Net  income  (loss)  disclosed  by  return $(29,901.15) 

Unallowable  deductions  and 
additional  income : 

(a)  Bad  debt  $150,000.00 

(b)  Rents  and  royalties 4,441.11 

(c)  Long-term  capital  gain 585.43 

(d)  Fiduciary  income 2,745.17 

(e)  Dividends 31.99       157,803.70 

Total $127,902.55 

Nontaxable  income  and  additional 
deductions : 

(f )  Guardianship  fees 3,000.00 

Net  income  adjusted $124,902.55" 

Plaintiif  does  not  contest  the  correctness  of  the 
Commissioner's  adjustments  (c),  (e)  and  (f)  above 
but  does  challenge  adjustment  (a)  in  its  entirety 
and  adjustments  (b)  and  (d)  in  part. 

12.  The  increase  of  $2,745.17  made  by  the  Com- 
missioner in  plaintiff's  fiduciary  income — adjust- 
ment (d)  in  paragraph  11  above — resulted  in  part 
from  increases  made  by  the  Commissioner  in  the 
net  income  of  the  testamentary  trust  created  by  the 
will  of  plaintiff's  mother,  Harriet  E.  Barneson, 
who  died  April  14,  1936,  and  in  which  net  income 
plaintiff's  distributive  share  was  25%.  The  Com- 
missioner determined  that  the  correct  amount  of 
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net  income  of  said  testamentary  trust  distributable 
to  its  beneficiaries  was  $63,511.22  and  that  plain- 
tiff's share  thereof  was  $15,877.80.  In  determining 
said  net  income  of  $63,511.22  the  Commissioner 
disallowed  as  a  deduction  interest  paid  by  the 
trustee  of  said  testamentary  trust  during  the  calen- 
dar year  1941  in  the  amount  of  $6,311.68,  said  dis- 
allowance being  explained  in  the  statement  which 
accompanied  the  Commissioner's  final  notice  of 
deficiency  dated  June  25,  1945  (see  paragraph  11 
above),  as  follows: 

^'(A)  Deduction  of  $6,311.68  claimed  for  inter- 
est paid  by  the  trust  during  the  taxable  year  on 
additional  federal  estate  taxes  and  state  inheritance 
taxes  assessed  against  the  estate  of  Harriet  E.  Bar- 
neson, deceased,  is  disallowed.  Since  the  additional 
estate  and  inheritance  taxes  were  not  a  direct  liabil- 
ity of  the  trust,  it  is  held  that  the  interest  on  such 
additional  taxes,  paid  by  the  trustee  as  transferee 
of  assets  of  the  estate,  does  not  constitute  an  allow- 
able deduction  to  the  trust  for  income  tax  pur- 
poses.'' 

At  all  material  times  the  books  of  accoimt  of  said 
testamentary  trust  were  kept,  and  its  fiduciary  in- 
come tax  returns  were  made,  on  the  basis  of  cash 
receipts  and  disbursements,  and  plaintiff's  income 
tax  return  for  the  calendar  year  1941  was  filed  on 
that  basis.  The  Commissioner,  in  determining  the 
asserted  deficiency  of  $70,369.97,  also  used  the  cash 
basis.  The  item  of  interest  of  $6,311.68  referred  to 
above  is  made  up  as  follows: 
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(a)  On  or  shortly  after  July  15,  1941,  the 
trustee  paid  an  additional  federal  estate  tax  of 
$19,856.62,  together  with  interest  thereon  in  the 
amount  of  $4,765.59  (calculated  from  July  14,  1937, 
the  date  on  which  interest  commenced  to  run,  to 
July  14,  1941).  $271.37  was  allo-cated  to  the  period 
between  July  14,  1937,  and  October  4,  1937,  the 
date  of  the  decree  of  distribution,  and  the  remain- 
der, $4,494.22,  was  allocated  to  the  period  from 
October  5,  1937,  to  July  14,  1941. 

(b)  On  August  27,  1941,  the  trustee  made  a 
further  payment  of  federal  estate  tax  in  the  amount 
of  $1,466.48,  together  with  interest  in  the  amount 
of  $362.47,  covering  the  period  from  July  14,  1937, 
to  August  27,  1941.  $20.04  was  allocated  to  the 
period  from  July  14,  1937,  to  October  4,  1937,  and 
$342.43  to  the  period  commencing  with  the  date  of 
the  decree  of  distribution. 

(c)  On  September  22,  1941,  the  trustee  paid  an 
additional  California  inheritance  tax  of  $4,620.59, 
together  with  interest  of  $1,116.77  thereon  for  the 
period  from  April  14,  1938,  to  the  date  of  payment. 

(d)  On  or  about  July  2,  1941,  the  trustee  paid 
an  additional  California  income  tax  of  the  decedent 
for  the  period  January  1,  1936,  to  April  14,  1936, 
the  date  of  death,  together  with  interest  of  $66.85 
covering  the  period  from  April  15,  1937,  to  July 
2,  1941. 

Out  of  the  total  interest  payments  made  by  the 
testamentary  trust  during  the  calendar  year  1941, 
namely,  $6,311.68,  the  portion  which  accrued  after 
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October  4,  1937,  the  date  of  the  decree  of  distribu- 
tion, was  $6,016.88,  and  said  amount  was  properly 
deductible,  as  interest  paid  on  indebtedness,  in 
determining  the  net  income  of  said  trust  for  the 
calendar  year  1941  and  in  determining  the  net 
income  distributable  to  beneficiaries.  If  said  amount 
of  $6,016.88  had  been  allowed  as  a  deduction  in 
determining  the  net  income  and  distributable  net 
income  of  said  trust,  the  amount  by  which  plain- 
tiff's income  from  fiduciaries  would  have  been  in- 
creased by  the  Commissioner  would  have  been 
$1,240.85  instead  of  $2,745.17.  The  correct  amount 
of  plaintiff's  income  from  fiduciaries  was  $15,- 
432.48  ($14,191.23,  as  reported  in  plaintiff's  return, 
plus  $1,240.85). 

13.  Plaintiff,  in  her  return  for  the  taxable  year 
1941,  reported  income  from  rents  and  royalties  in 
the  amount  of  $15,708.47  (Item  5  of  Form  1040; 
paragraph  9  above),  and  explained  how  she  arrived 
at  said  amount  of  $15,708.47  in  a  detailed  schedule 
of  receipts  and  deductions  attached  to  said  return. 
The  Commissioner,  in  his  final  determination,  in- 
creased said  income  from  rents  and  royalties  in  the 
amount  of  $4,441.11,  said  increase  (insofar  as  plain- 
tiff alleges  it  to  be  erroneous)  being  explained  in 
the  statement  which  accompanied  the  final  notice 
of  deficiency  dated  June  25,  1945  (see  paragraph 
11  above)  as  follows: 

''(b)  Deductions  claimed  in  connection  with 
rental  income  and  royalties  are  decreased  by 
$4,441.11  as  follows: 
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(1)  Taxes  disallowed $    833.26 

(2)  Social  security  taxes,  penalties  and 
interest  thereon  disallowed 1,324.11 

(3)  Depreciation  on  rental  properties  de- 
creased     1,706.92 

(4)  Depreciation  on  oil  lease  properties 
decreased  576.82 


Total  decrease  in  deductions.  .  .  .$4,441.11 

"  (1)  Muriel  E.  Barneson  a-cquired  an  undivided 
1/6  interest  in  certain  real  properties  and  a  Union 
Pacific  oil  lease  when  the  real  properties  and  the 
lease  were  distributed  to  her  and  other  members  of 
the  Barneson  family  as  tenants  in  common  by  the 
Oakburn  Corporation  upon  its  dissolution  in  1938. 

'' Subsequent  thereto  Muriel  E.  Barneson  ac- 
quired a  life  interest  in  an  additional  1/6  share 
in  the  aforementioned  real  properties  and  oil  lease 
under  the  terms  of  the  will  of  John  Barneson  who 
died  25  February  1941. 

'^  Taxes  claimed  as  applicable  to  the  1/6  share  of 
the  real  properties  and  the  oil  lease  held  in  life 
tenancy  are  decreased  by  $833.26  as  follows: 

Claimed  Adjusted  Decrease 
For  fiscal  year  ended 

30  June  1940 $    510.22         $  None  $510.22 

For  fiscal  year  ended 

30  June^l941 697.21  None  697.21 

For  fiscal  year  ended 

30  June' 1942 2,064.56  2,438.73         (374.17) 

Totals   $3,271.99         $2,438.73         $833.26 

''Taxes  for  the  fiscal  years  ended  30  June  1940 
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and  30  June  1941  assessed  against  the  portion  of 
the  real  properties  and  the  oil  lease  held  in  life 
tenancy  are  disallowed  since  such  taxes  accrued 
prior  to  the  death  of  John  Barneson  and  do  not, 
therefore,  represent  the  liability  of  Muriel  E.  Bar- 
neson. Taxes  for  the  fiscal  year  ended  30  June 
1942  are  allowed  in  full  sin-ce  they  accrued  subse- 
quent to  the  death  of  Mr.  Barneson.'' 

The  Commissioner's  purported  factual  determina- 
tion that  '^Subsequent  thereto  Muriel  E.  Barneson 
acquired  a  life  interest  in  an  additional  1/6  share 
in  the  aforementioned  real  properties  and  oil  lease 
under  the  terms  of  the  will  of  John  Barneson  who 
died  25  February  1941"  is  not  true;  said  life  in- 
terest in  said  properties  was  acquired  by  plaintiff 
under  the  will  of  her  mother,  Harriet  E.  Barneson, 
who  died  April  14,  1936.  The  taxes  on  said  proper- 
ties for  the  fiscal  years  ended  June  30,  1940  and 
June  30,  1941,  in  the  amounts  of  $510.22  and 
$697.21,  respectively,  represented  the  tax  liabilities 
of  plaintiff. 

14.  On  June  28,  1945,  plaintiff  paid  to  defend- 
ant, as  Collector  of  Internal  Revenue  for  the  First 
District  of  California,  the  sum  of  $70,369.97,  as 
federal  income  tax  asserted  by  the  Commissioner 
to  be  owing  by  plaintiff  for  the  calendar  year  1941. 
At  the  time  said  payment  was  made  to  the  defend- 
ant, however,  said  defendant  was  given  written 
notice  that  plaintiff  contended  that  she  had  no 
income  tax  liability  whatever  for  the  calendar  year 
1941;  that  the  amount  of  said  asserted  tax,  to  wit. 
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$70,369.97,  and  any  interest  thereon  which  might 
subsequently  be  paid  by  plaintiff,  were  paid  under 
protest;  and  that  plaintiff  reserved  all  rights  to 
file  a  claim  for  refund  for  the  entire  amount  paid 
and  in  the  event  said  -claim  was  rejected,  in  whole 
or  part,  to  bring  suit  to  recover  against  said  de- 
fendant or  the  United  States,  as  the  plaintiff  might 
later  be  advised.  Defendant  acknowledged  receipt 
of  said  written  protest  on  June  28,  1945.  Subse- 
quently, defendant  issued  a  notice  and  demand  on 
plaintiff  for  the  payment  of  interest  in  the  amount 
of  $13,872.52  on  the  aforesaid  asserted  tax  defi- 
ciency of  $70,369.97,  and,  pursuant  to  said  demand, 
plaintiff  paid  to  the  defendant,  as  interest,  asserted 
by  defendant  to  be  due  from  plaintiff,  the  sum  of 
$13,872.52  on  or  about  October  23,  1945. 

15.  Within  the  time  and  in  the  manner  provided 
by  law,  plaintiff  filed  with  defendant  on  Form  843 
of  the  Treasury  Department  Internal  Revenue 
Service,  a  claim  for  refund,  duly  executed  and  veri- 
fied, in  which  plaintiff  demanded  a  refund  of  the 
sirni  of  $70,369.97  tax  paid  by  her  on  June  28, 
1945,  and  of  the  sum  of  $13,872.52  interest  paid  by 
her  on  or  about  October  23,  1945,  as  alleged  in 
paragraph  14  above.  Said  claim  for  refund  set 
forth,  as  grounds  thereof,  the  facts  hereinabove 
alleged  with  respect  to  the  aforesaid  bad  debt  of 
$150,000.00,  with  respect  to  income  from  fiduciaries, 
and  with  respect  to  income  from  rents  and  royal- 
ties. 
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16.  More  than  six  months  have  expired  since 
the  filing  of  said  claim  for  refund.  The  Commis- 
sioner has  failed  to  render  a  decision  on  said  claim. 

17.  The  failure  to  allow  said  claim  for  refund, 
as  above  described,  was  erroneous  and  contrary  to 
tlie  provisions  of  the  Internal  Revenue  Code. 

18.  There  is  now  owing  from  defendant  to  plain- 
tiff the  sum  of  $84,242.49  (tax  of  $70,369.97  and 
interest  of  $13,872.52)  unrefunded  overpayment  of 
tax  and  interest,  with  interest  on  said  sum  as 
provided  by  law. 

19.  This  is  a  suit  of  a  civil  nature  at  common 
law  which  arises  under  the  Constitution  and  laws 
of  the  United  States  and  under  the  laws  of  the 
United  States  providing  for  internal  revenue. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant in  the  sum  of  $84,242.49  for  said  taxes  and 
interest  erroneously  and  illegally  collected  and  not 
refunded,  together  with  interest  as  provided  by  law, 
the  costs  of  this  suit,  and  for  such  other  and  further 
relief  as  may  be  just  and  proper  in  the  premises. 

BRADY  &  NOSSAMAN, 

By  /s/  JOSEPH  D.  BRADY, 

/s/  WALTER  L.  NOSSAMAN, 
/s/  JOHN  O.  PAULSTON, 
/s/  JAMES  L.  WOOD, 

Attorneys  for  Plaintiff. 
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EXHIBIT  A 

In  the  Superior  Court  of  the  State  of  California, 
In  and  For  the  County  of  Ventura 

No.  19341 

LETTEES  OF  GUARDIANSHIP 

In  the  Matter  of  the  Estate  and  Guardianship  of 
MURIEL  ELFRIDA  BARNESON,  an  in- 
competent person. 

State  of  California, 
County  of  Ventura — ss. 

Lionel  T.  Barneson  is  hereby  appointed  guardian 
of  the  person  and  estate  of  Muriel  Elfrida  Barne- 
son an  incompetent  person. 

Witness:  L.  E.  Hallowell,   Clerk  of  the   Superior 
Court  of  the  County  of  Ventura,  with  the  seal 
of  the  Court  affixed,  the  3rd  day  of  April  1936. 
L.  E.  HALLOWELL 
Clerk 

[Seal]         By  J.  G.  HATHAWAY 

Deputy  Clerk 

State  of  California, 
County  of  Ventura — ss. 

I  do  solemnly  swear  that  I  will  support  the  Con- 
stitution of  the  United  States  and  the  Constitution 
of  the  State  of  California,  and  that  I  will  faithfully 
perform  the  duties  of  my  office  as  Guardian  of  the 
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person  and  estate  of  Muriel  Elfrida  Barneson,  an 
incompetent  person,  according  to  law. 

LIONEL  T.  BARNESON 
Subscribed  and  sworn  to  before  me  this  3rd  day 
of  April  1936 
[Seal]  CHAS.  P.  BLACKSTOCK, 

Notary  Public  in  and  for  said  county  and  state. 
State  of  California, 
County  of  Ventura — ss. 

I,  L.  E.  Hallowell,  County  Clerk  of  the  County 
of  Ventura,  State  of  California,  and  ex-officio  Clerk 
of  the  Superior  Court  in  and  for  said  county, 
hereby  certify  that  the  within  and  foregoing  is  a 
full,  true  and  correct  copy  of  Letters  of  Guardian- 
ship issued  in  the  therein  entitled  matter,  as  the 
same  remain  of  record  and  on  file  in  my  office.  I 
further  certify  that  said  Letters  have  not  been 
revoked,  but  are  still  in  full  force  and  effect. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  19th 
day  of  Pebruary  1948. 

L.  E.  HALLOWELL 

County  Clerk 
[Seal]  By  /s/  IRENE  VAN  POSSEN 
Deputy  Clerk 

[Endorsed]  :    Piled  Superior  Court  April  3,  1936. 

State  of  California, 
County  of  Los  Angeles — ss. 

Lionel  T.  Barneson,  as  Guardian  of  the  Person 
and  Estate  of  Muriel  E.  Barneson,  also  known  as 
Muriel  Elfrida  Barneson,  An  Incompetent  Person, 
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being  by  me  first  duly  sworn,  deposes  and  says: 
that  he  is  the  Plaintiff  in  the  above  entitled  action ; 
that  he  has  read  the  foregoing  Complaint  and 
knows  the  contents  thereof;  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true. 

/s/  LIONEL  T.  BARNESON, 
As  Guardian  of  the  Person  and  Estate  of  Muriel 
E.   Barneson,   also   known  as   Muriel   Elfrida 
Barneson,  An  Incompetent  Person. 
Subscribed  and  sworn  to  before  me  this  18th  day 
of  February,  1948. 

[Seal]        /s/  JULIA  M.   FITZSIMMONS, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  Commission  Expires  Feb.  17,  1952. 
[Endorsed]:     Filed  U.S.D.C.  Feb.  25,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  James  G.  Smyth,  Collector  of  Inter- 
nal Revenue  for  the  First  District  of  California, 
defendant  herein,  by  his  attorney,  Frank  J.  Hen- 
nessy.  United  States  Attorney  in  and  for  the  North- 
ern District  of  California,  for  his  answer  to  the 
complaint  of  the  plaintiff,  admits,  denies  and  al- 
leges as  follows: 

I. 

The  allegations  contained  in  paragraphs  1,  2  and 
3  of  the  complaint  are  admitted. 
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II. 

The  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  in  paragraph  4  of  the  complaint. 

III. 

The  allegations  contained  in  paragraph  5  of  the 
complaint  are  denied,  except  it  is  admitted  that 
John  Barneson  died  February  25,  1941,  and  his 
estate  was  probated  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  San 
Mateo,  Case  No.  9360  in  the  files  of  said  court. 

IV. 

The  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  of  paragraph  6  of  the  complaint. 

V. 

The  allegations  contained  in  paragraph  7  of  the 
complaint  are  denied,  except  it  is  admitted  that 
upon  the  death  of  the  said  John  Barneson  plaintiff 
filed  a  claim  against  his  estate  for  an  alleged  in- 
debtedness resulting  from  purported  loans  from 
plaintiff  to  said  John  Barneson  of  $100,000  on  May 
8,  1928,  and  $50,000  on  May  15,  1929,  and  except 
that  the  said  purported  claim  was  reje<?ted  by  the 
Honorable  H.  R.  Cotton,  Judge  of  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  San  Mateo  on  June  23,  1941;  and  that 
plaintiff  had  not  and  did  not  bring  suit  on  said 
claim. 
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VI. 

The  allegations  contained  in  paragraph  8  of  the 
complaint  are  denied. 

VII. 

The  allegations  contained  in  paragraph  9  of  the 
complaint  are  admitted;  for  further  answer  to  said 
paragraph  9  defendant  denies  that  the  return  of 
income  as  filed  contained  a  correct  statement  of 
plaintiff's  income  and  deductions  for  the  year  1941. 

VIII. 

The  allegations  contained  in  paragraph  10  of  the 
complaint  are  denied,  except  it  is  admitted  that  in 
her  income  tax  return  as  filed  for  the  year  1941  as 
item  15,  plaintiff  took  and  claimed  as  a  deduction 
the  amount  of  $150,000  and  it  is  further  admitted 
that  there  was  attached  to  said  return,  as  filed,  a 
written  statement  in  which  plaintiff  purported  to 
justify  the  $150,000  as  a  bad  debt  deduction;  and 
except  it  is  further  admitted  that  plaintiff  has  not 
claimed  or  the  Commissioner  of  Internal  Revenue 
allowed  any  part  of  said  claimed  $150,000  in  any 
other  year. 

IX. 

The  allegations  contained  in  paragraph  11  of  the 
complaint  are  admitted. 

X. 

The  allegations  contained  in  paragraphs  12  and 
13  of  the  complaint  are  denied. 

XI. 

The  allegations  contained  in  paragraph  14  of  the 
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complaint  are  denied,  except  it  is  admitted  that 
plaintiff  paid  to  the  defendant  on  July  28,  1945,  and 
not  Jmie  28,  1945,  as  alleged,  the  sum  of  $70,369.97, 
federal  income  tax  determined  by  the  Commissioner 
of  Internal  Revenue  to  be  due  and  owing  by  her 
for  said  year  1941 ;  that  a  further  payment  of 
interest  in  the  amount  of  $13,872.32  on  the  afore- 
said deficiency  was  made  on  October  18,  1945,  and 
not  October  25,  1945,  as  alleged. 

XII. 

The  allegations  contained  in  paragraph  15  of  the 
complaint  are  denied,  except  it  is  admitted  that 
plaintiff  filed  with  the  defendant  on  Form  843,  a 
claim  for  refund  of  $70,369.97  tax,  and  $13,872.52 
interest,  all  within  the  time  and  manner  provided 
by  law. 

XIII. 

The  allegations  of  paragraphs  16  and  19  of  the 
complaint  are  admitted. 

XIV. 

The  allegations  of  paragraphs  17  and  18  of  the 
complaint  are  denied. 

Wherefore,  having  fully  answered,  defendant 
prays  that  defendant's  suit  be  dismissed,  for  his 
costs  and  all  other  proper  relief. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney, 

Attorney  for  the  Defendant. 
/s/  WILLIAM  E.  LICKING, 

Asst.  U.  S.  Atty. 
[Endorsed] :     Filed  May  11,  1948. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  by  their  respective  counsel,  that 
the  following  facts  may  be  taken  as  true  for  the 
purposes  of  this  case,  subject  to  the  right  of  either 
party  to  introduce  other  or  further  evidence  not 
inconsistent  therewith  and  subject  further  to  the 
right  of  either  party  to  object  thereto  on  any 
ground  other  than  the  mode  of  proof : 

1.  Lionel  T.  Barneson  is,  and  at  all  times  since 
April  3,  1936,  has  been,  the  duly  appointed,  quali- 
fied and  acting  guardian  of  the  person  and  estate 
of  Muriel  E.  Barneson,  also  known  as  Muriel 
Elfrida  Barneson,  an  incompetent  person,  jjlaintiff 
herein.  Plaintiff  is  the  daughter  of  John  Barneson, 
who  was  born  in  1862  and  died  February  25,  1941, 
and  Harriet  E.  Barneson,  his  wife,  who  died  April 
14,  1936.  John  and  Harriet  had  three  other  chil- 
dren, J.  Leslie  Barneson  and  Lionel  T.  Barneson, 
who  are  still  living,  and  Harold  J.  Barneson,  who 
died  February  7,  1945.  Throughout  the  entire 
period  of  time  between  the  years  1928  and  1941, 
both  inclusive,  plaintiff  was  a  person  of  great 
wealth.  Said  wealth  was  derived  originally  from 
gifts  to  plaintiff  from  her  father  and  her  mother. 
At  all  times  material  hereto,  John,  Harriet  and 
Muriel  Barneson  were  residents  of,  and  domiciled 
in,  the  State  of  California. 
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2.  At  all  times  hereinafter  mentioned,  plaintiff 
Muriel  E.  Barneson,  and  the  guardian  of  her  person 
and  estate,  Lionel  T,  Barneson,  were,  and  still  are, 
citizens  of  the  United  States,  domiciled  in  the  State 
of  California. 

3.  Defendant  is,  and  at  all  times  since  May  14, 
1945,  has  been,  the  duly  appointed  and  acting  Col- 
lector of  Internal  Revenue  for  the  First  District 
of  California. 

4.  Prior  to  July  1,  1927,  Harold  J.  Barneson 
carried  on  a  general  stock  and  bond  brokerage  busi- 
ness in  copartnership  with  one  Clarence  S.  Streeter. 
Said  copartnership  was  dissolved  as  of  July  1,  1927, 
said  Barneson  acquiring  by  purchase  all  of  the 
interest  of  said  Streeter  in  the  said  partnership 
property.  Under  date  of  February  9,  1928,  Harold 
J.  Barneson  (as  H.  J.  Barneson)  entered  into  a 
written  agreement  of  copartnership  with  James  D. 
Kennedy  of.  Los  Angeles  and  C.  R.  Stevens  of  San 
Francisco  under  which  said  parties  became,  effec- 
tive as  of  July  1,  1927,  copartners  in  the  stock  and 
bond  brokerage  business  in  the  cities  of  Los  Angeles 
and  San  Francisco  under  the  name  and  style  of 
^^H.  J.  Barneson  &  Co."  H.  J.  Barneson  contrib- 
uted to  the  partnership  certain  exchange  member- 
ships of  an  agreed  value  of  $319,200.00,  together 
with  other  property  of  an  agreed  value  of  $109,- 
843.85,  and  agreed  to  contribute  in  addition  the  sum 
of  $270,956.15  out  of  profits.  Kennedy  and  Stevens 
each  agreed  to  contribute  $150,000.00  out  of  profits. 
Said   copartnership   agreement   provided   that   net 
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profits  should  be  divided  70%  to  H.  J.  Barneson, 
15%  to  Kennedy,  and  15%  to  Stevens.  On  Novem- 
ber 1,  1928,  H.  de  La  Chapelle  was  added  to  the 
partnership.  Stevens  and  La  Chapelle  retired  from 
the  partnership  as  of  December  31,  1929,  and  effec- 
tive January  1,  1930,  a  new  partnership  under  the 
name  of  H.  J.  Barneson  &  Co.  was  formed,  consist- 
ing of  H.  J.  Barneson,  James  D.  Kennedy,  J.  Leslie 
Barneson  and  M.  Eyre  Pinckard,  as  general  part- 
ners, and  John  Barneson,  as  limited  partner.  Sub- 
sequently, in  December,  1930,  the  firms  of  H.  J. 
Barneson  &  Co.  and  Walsh,  O'Connor  &  Co.  con- 
solidated their  brokerage  business  in  a  new  partner- 
ship. The  general  partners  were  Kenneth  Walsh, 
George  R.  O'Connor,  Cliff  M.  Weatherwax,  Arthur 
N.  Earll,  R.  M.  Marshall,  Eric  L.  Pedley,  H.  J. 
Barneson,  J.  Leslie  Barneson  and  James  D.  Ken- 
nedy. The  limited  partners  were  Edward  M.  Walsh 
and  John  Barneson.  The  firm  of  Walsh,  O'Connor 
&  Barneson  discontinued  business  on  February  20, 
1932,  and  was  liquidated.  See  38  B.T.A.  at  371. 

5.  In  October,  1927,  Harold  J.  Barneson  needed 
to  borrow  money  with  which  to  conduct  his  stock 
brokerage  business.  In  that  month,  in  order  to 
obtain  collateral  upon  which  he  could  borrow  money 
from  the  banks,  Harold  borrowed  5,000  shares  of 
Standard  Oil  Company  of  New  York  from  his 
father,  John  Barneson,  and  5,000  shares  of  Stand- 
ard Oil  Company  of  New  York  from  the  Oakburn 
Company,  a  holding  company  one-sixth  of  the  stock 
of  which  was  owned  by  each  of  the  six  members  of 
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the  Barneson  family.  The  need  for  additional  work- 
ing capital  increasing  still  further,  Harold  Barne- 
son, in  the  months  of  April  and  May,  1928,  asked 
for  and  received  from  John  Barneson  cash  in  the 
aggregate  sum  of  $300,000.00,  of  which  sum  John 
Barneson  obtained  $100,000.00  from  his  wife,  Har- 
riet E.  Barneson,  and  $100,000.00  from  his  daugh- 
ter, Muriel.  In  1929,  Harold  desired  additional 
sums  of  money  and  John  Barneson,  in  the  months 
of  May  and  July,  1929,  supplied  Harold  with  an 
aggregate  of  $125,000.00,  of  which  John  Barneson 
obtained  $50,000.00  from  Muriel  in  May,  and  $50,- 
000.00  from  Harriet  in  July.  Of  the  total  of  cash 
funds  transferred  by  John  Barneson  to  Harold  in 
1928  and  1929  ($300,000.00  in  1928  and  $125,000.00 
in  1929)  $150,000.00  was  supplied  by  Harriet,  $150,- 
000.00  by  Muriel,  and  the  remaining  balance  came 
from  moneys  which  were  theretofore  the  property 
of  John  Barneson.  Harold  Barneson 's  understand- 
ing of  his  obligations  with  respect  to  the  aforesaid 
$425,000.00  was  stated  in  a  letter  dated  December 
5,  1929,  which  he  wrote  his  father  on  the  letterhead 
of  H.  J.  Barneson  &  Co.  and  which  is  reproduced 
below : 

*' Captain  John  Barneson, 
Summerholme, 
Burlingame,  California. 

Bear  Dad: 

This  is  to  acknowledge  that,  in  addition  to  $100,- 
000  received  from  you  April  12th,  1928,  and  $200,- 
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000  received  from  you  May  9th,  1928,  on  which 
total  of  $300,000  I  have  previously  agreed  to  pay 
you  7^/2%  of  the  net  profits  of  H.  J.  Barneson  & 
Company,  a  co-partnership,  I  also  received  the 
following : 

On  May  31st,  1929 $50,000.00 

On  July  15th,  1929 25,000.00 

On  July  24th,  1929 50,000.00 


$125,000.00 
On  this  total  of  $125,000.00  I  agree  to  pay  31/8% 
of  the  net  profits  of  H.  J.  Barneson  &  Company. 
This  is  the  same  ratio  as  the  payment  on  the 
$300,000  above  referred  to  and  makes  a  total  parti- 
cipation of  10%%  for  the  total  amount  advanced, 
$425,000.00. 

The  other  partners  in  the  firm  have  acquiesced 
in  writing  to  this  agreement. 

Your  affectionate  son, 

/s/  HAROLD. 

/s/  H.  J.  BARNESON." 
HJB-E 

On  January  1,  1930,  J.  Leslie  Barneson  became  a 
general  partner  in  H.  J.  Barneson  &  Co.  Leslie's 
contribution  to  the  partnership  capital  was  recited 
in  the  partnership  agreement  to  be  $150,000.00, 
which  he  obtained  from  his  father  and  which  was  a 
part  of  or  derived  from  whatever  rights  were 
possessed  by  John  Barneson  as  a  result  of  his  trans- 
fer of  the  aforesaid  $425,000.00  to  Harold  J.  Barne- 
son.   The   contribution   of  John   Barneson  to   the 
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partnership  was  recited  in  the  partnershij)  agree- 
ment to  be  $275,000.00,  which  was  the  excess  of  the 
aforesaid  $425,000.00  over  the  sum  of  $150,000.00 
assigned  to  Leslie  in  exchange  for  Leslie's  demand 
note  for  $150,000.00  dated  January  1,  1930,  payable 
to  John  Barneson. 

6.  At  all  times  material  hereto,  John  Barneson 
kept  double-entry  books  of  account.  Said  books  con- 
tain an  account  payable  entitled,  ^'Muriel  E.  Barne- 
son Loan  a/c",  a  photostat  copy  of  w^hich  is  at- 
tached hereto  as  Exhibit  A.  This  account  contains 
two  items  only,  both  credits,  namely,  May  8,  1928, 
journal  entry  2368A,  in  the  amount  of  $100,000.00; 
May  15,  1929,  cash  in  the  amount  of  $50,000.00; 
balance,  $150,000.00.  Said  books  also  contain  an- 
other and  different  account  with  Muriel  entitled 
*' Muriel  E.  Barneson".  This  account  contains 
numerous  debits  and  credits;  photostats  of  two 
pages  of  this  account,  covering  the  periods  betw^een 
January  24,  1926,  and  December  27,  1928,  and  be- 
tween December  31,  1928,  and  December  3,  1931, 
are  attached  hereto  as  Exhibits  B  and  B-1,  respec- 
tively. (The  Muriel  E.  Barneson  mentioned  in  the 
two  aforesaid  accounts  and  elsewhere  in  this  Stipu- 
lation is  the  plaintiff  herein.) 

7.  On  April  3,  1928,  Muriel  E.  Barneson  wrote 
her  check,  No.  443,  on  the  Bank  of  California  Na- 
tional Association,  San  Francisco,  to  the  order  of 
John  Barneson  in  the  amount  of  $25,000.00.  Said 
check  was  endorsed  by  John  Barneson  and  was 
paid  to  him  by  said  bank  (in  which  he  also  had  an 
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account)  on  April  12,  1928.  The  aforesaid  ''Muriel 
E.  Barneson^'  account  (Exhibit  B)  contains  a  credit 
entry  of  $25,000.00  under  date  of  April  12,  1928, 
representing  the  cash  transferred  by  the  aforesaid 
check  dated  April  3,  1928.  A  photostat  copy  of  said 
check  (front  and  back)  and  of  the  stub  thereof  are 
attached  hereto  as  Exhibit  C. 

8.  On  May  8,  1928,  Muriel  E.  Barneson  wrote 
another  check.  No.  444,  on  The  Bank  of  California 
National  Association,  San  Francisco,  to  the  order  of 
John  Barneson  in  the  amount  of  $105,000.00,  a 
photostat  copy  of  which  (front  and  back)  and  of 
the  stub  thereof  are  attached  hereto  as  Exhibit  D. 
Said  check  was  endorsed  by  John  Barneson  and 
w^as  paid  to  him  by  said  bank  on  May  8,  1928.  The 
aforesaid  ''Muriel  E.  Barneson"  account  (Exhibit 
B)  contains  a  credit  entry  of  $105,000.00  under 
date  of  May  8,  1928,  representing  the  cash  trans- 
ferred by  the  aforesaid  check  dated  May  8,  1928. 
Said  "Muriel  E.  Barneson''  account  also  contains 
a  debit  entry  under  date  of  May  8,  1928,  recording 
"Transfer  to  Loan  a/c"  of  $100,000.00  out  of  the 
then  credit  balance  of  said  "Muriel  E.  Barneson'' 
account  by  journal  entry  2368 A.  The  "Loan  a/c" 
referred  to  in  the  immediately  preceding  sentence 
is  the  aforesaid  "Muriel  E.  Barneson  Loan  a/c" 
(Exhibit  A).  On  May  23,  1928,  John  Barneson 
wrote  a  check  to  Muriel  E.  Barneson  in  the  amount 
of  $35,356.76,  the  amount  of  the  then  credit  balance 
in  the  "Muriel  E.  Barneson"  accoimt,  and  a  debit 
entry  of  that  date  of  $35,356.76  balanced  said  ac- 
count. 
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9.  On  May  14,  1929,  Muriel  E.  Barneson  wrote 
her  check.  No.  378,  on  The  Bank  of  California  Na- 
tional Association,  San  Francisco,  to  the  order  of 
John  Barneson  in  the  amount  of  $50,000.00,  a  photo- 
stat copy  of  which  (front  and  back)  and  of  the  stub 
thereof  (which  bears  No.  377)  are  attached  hereto 
as  Exhibit  E.  Said  check  was  endorsed  by  John 
Barneson  and  was  paid  to  him  by  said  bank  on 
May  14,  1929.  The  amount  of  said  check  w^as 
credited  to  the  ^'Muriel  E.  Barneson  Loan  a/c" 
(Exhibit  A)  mider  date  of  May  15,  1929.  The  words 
on  said  stub  which  appear  below  the  words  ^^Pay 
John  Barneson"  are  in  Muriel's  handwriting  in 
pencil  and  are  ^^I  think  H  J  B  Partnership". 

10.  John  Barneson 's  aforesaid  books  of  account 
also  contain  an  account  entitled,  ^^  Harriet  E.  Barne- 
son Loan  a/c",  a  photostat  copy  of  which  is  at- 
tached hereto  as  Exhibit  P.  (The  Harriet  E. 
Barneson  therein  referred  to  was  the  wife  of  John 
Barneson  and  is  the  same  person  as  the  Harriet  E. 
Barneson  mentioned  elsewhere  herein.)  Said  ac- 
count contains  two  credit  items,  namely  May  8, 
1928,  in  the  amount  of  $100,000.00;  July  22,  1929, 
$50,000.00.  Such  was  the  condition  of  said  account 
on  the  date  of  death  of  Harriet  E.  Barneson,  to  wit, 
April  14,  1936.  Said  $150,000.00  balance  was  fully 
paid  to  Harriet's  estate  by  John  Barneson  on  April 
27,  1937,  and  appropriate  entries  were  made  on  the 
debit  side  of  said  account.    (See  Exhibit  F.) 

11.  John  Barneson 's  aforesaid  books  of  account" 
contain    an    account    that    was    originally    entitled 
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''Special  Partnership — H.  J.  Barneson  &  Co.", 
above  which  original  title  there  was  subsequently 
written — following  the  organization  of  Walsh, 
O'Connor  &  Barneson  in  December,  1930 — the 
words,  ''Walsh,  O'Connor  &  Barneson,  successors 
to",  so  that  the  account  was  entitled,  subsequent  to 
December,  1930,  as  follows: 

Walsh,  O'Connor  &  Barneson 
Successors  to 

Special  Partnership — H.  J.  Barneson  &  Co. 

A  photostat  copy  of  said  account  is  attached  hereto 
as  Exhibit  G. 

12.  In  the  month  of  July,  1928,  John  Barneson 
received  the  first  return  or  income  on  the  $300,- 
000.00  which  he  had  transferred  to  Harold  during 
the  months  of  April  and  May,  1928,  as  related 
above.  On  July  25,  1928,  John  Barneson  received 
a  return  or  income  of  $17,917.28,  and  on  the  same 
date  he  paid  $5,972.42  to  Harriet  and  an  identical 
sum  to  Muriel.  On  October  13,  1928,  John  Barne- 
son received  from  the  same  source  the  sum  of  $15,- 
377.78,  and  on  the  same  date  he  paid  $5,125.93  to 
Harriet  and  an  identical  sum  to  Muriel.  The  total 
return  or  income  which  Muriel  received  during  the 
calendar  year  1928  with  reference  to  the  $100,000.00 
which  she  transferred  to  John  Barneson  in  April  or 
May,  1928,  as  related  above,  was  $11^098.35  ($5,- 
972.42  plus  $5,125.93). 

13.  Muriel's  Federal  Income  Tax  Return  for 
1928  reported  said  $11,098.35  as  Item  4 ;  the  printed 
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form  of  return  (Form  1040)  called  for  ''4.  Income 
from  Partnerships.  (State  name  and  address)."  In 
the  space  provided  on  the  tax  return  form  for  the 
insertion  of  *^name  and  address"  of  the  ^^Partner- 
ships," there  appears  in  typewriting  the  words: 
^^H.  J.  Barneson  &  Co.,  San  Francisco".  The  $11,- 
098.35  which  Harriet  received  during  1928  with 
reference  to  the  $100,000.00  which  she  transferred 
to  John  Barneson,  as  related  above,  was  reported 
on  Harriet's  1928  Federal  Income  Tax  Return  in 
identically  the  same  manner  as  the  $11,098.35  re- 
ceived by  Muriel  was  reported. 

14.  In  the  month  of  July,  1929,  John  Barneson 
received  a  return  or  income  on  the  $425,000.00  which 
he  had  transferred  to  Harold  during  April  and 
May,  1928,  and  May  and  July,  1929,  as  related 
above.  On  July  23,  1929,  John  Barneson  received 
a  return  or  income  of  $44,162.88,  and  on  the  same 
date  he  paid  $14,720.96  to  Harriet  and  an  identical 
sum  to  Muriel.  Muriel's  1929  Federal  Income  Tax 
Return  contains  an  item  (Item  5,  Form  1040)  read- 
ing as  follows:  ^'5.  Income  from  Partnerships. 
(State  name  and  address)  H.  J.  Barneson  &  Co., 
San  Francisco,  $14,720.96".  Harriet's  1929  return 
is  identical  to  Muriel's  insofar  as  Item  5  is  con- 
cerned. 

15.  Muriel  was  never  named  as  a  partner,  gen- 
eral or  limited,  in  any  written  partnership  agree- 
ment of  any  partnership  called  H.  J.  Barneson  & 
Co.    or   Walsh,    O'Connor    &    Barneson;    nor    was 
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Harriet.  John  was  never  named  as  a  partner,  gen- 
eral or  limited,  in  any  written  partnership  agree- 
ment of  any  partnership  called  H.  J.  Barneson  & 
Co.  or  Walsh,  O'Connor  &  Barneson  until  he  was 
named  as  a  limited  partner  in  the  articles  of  part- 
nership of  H.  J.  Barneson  &  Co.  as  of  January  1, 
1930.  The  articles  of  partnership  of  the  partner- 
ships called  H.  J.  Barneson  &  Co.  and  Walsh, 
O'Connor  &  Barneson  expressly  prohibit  the  part- 
ners thereof,  general  and  limited,  from  assigning 
all  or  any  part  of  their  interests  therein.  The  rec- 
ords of  the  New  York  Stock  Exchange  do  not  show 
that  Muriel,  Harriet  or  John  Barneson  was  a 
member,  general  or  limited,  of  any  partnership 
named  H.  J.  Barneson  &  Co.  or  Walsh,  O'Connor  & 
Barneson,  except  that  John  Barneson  became  a 
limited  partner  of  H.  J.  Barneson  &  Co.  as  of  Janu- 
ary 1,  1930,  and  became  a  limited  partner  in  Walsh, 
O'Connor  &  Barneson  on  its  formation  in  Decem- 
ber, 1930. 

16.  Neither  Muriel  nor  Harriet  received  any 
return  or  income  during  the  calendar  year  1930 
from  or  with  respect  to  the  $150,000.00  which  each 
transferred  to  John  Barneson  during  1928  and  1929 
as  related  above.  During  the  calendar  year  1930 
John  Barneson  received  no  return  or  income  from 
or  with  respect  to  the  $425,000.00  which  he  trans- 
ferred to  Harold  as  related  above. 

17.  The  Articles  of  Limited  Partnership  of 
Walsh,  O'Connor  &  Barneson,  dated  December  13, 
1930,  contained  the  following  provisions,  among 
others : 
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*^ Ninth:  *  *  *  Each  of  the  general  partners 
devoting  all  or  part  of  his  time  to  the  partnership 
business  shall  be  paid  a  salary,  the  amount  and  time 
and  manner  of  payment  of  which  shall  be  fixed 
from  time  to  time  by  a  two-thirds  majority  in  inter- 
est of  the  general  partners.  Such  salaries  shall  be 
considered  as  an  expense  of  the  business  and  shall 
be  paid  before  interest  on  capital  contributions  and 
before  distribution  of  profits,  but  after  the  interest 
on  partners'  loans. 

^^ Tenth:  After  payment  of  expenses  of  the  busi- 
ness, including  interest  on  loans  of  partners,  and 
partners'  salaries,  all  profits  of  the  partnership 
shall  be  paid  and  applied  as  follows  and  in  the  fol- 
lowing order  of  priority : 

'^a.  On  or  before  the  10th  day  of  each  calendar 
month  each  of  the  limited  partners  shall  be  paid  the 
sum  of  $1500.  Should  the  profits  for  any  month  be 
insufficient  to  pay  said  sums,  then  any  deficiency 
shall  be  cumulative,  but  without  interest,  and  shall 
be  paid  from  subsequent  profits  before  the  general 
partners  are  entitled  to  share  therein. 

^^b.  Each  of  the  general  partners  shall  be  paid 
interest  at  the  rate  of  five  per  cent  per  annum  on 
his  net  capital  contribution,  the  same  to  be  piaid  or 
credited  at  the  end  of  each  calendar  month.  Should 
the  profits  for  any  month  be  insufficient  to  pay  the 
interest  on  net  capital  contributions,  then  any  defi- 
ciency shall  be  cumulative,  but  without  interest,  and 
shall  bo  paid  without  interest  from  subsequent 
profits  before  any  further  division  of  partnership 
profits. 
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"c.  The  balance  of  the  profits,  if  any,  shall  be 
divided  among  the  partners  as  follows : 

Kenneth  Walsh   211/2  per  cent 

George  R.  O'Connor 16     per  cent 

Cliif  M.  Weatherwax  5     per  cent 

Arthur  N.  Earll 3I/2  per  cent 

R.  M.  Marshall 2      per  cent 

Eric  L.  Pedley 2      per  cent 

H.  J.  Barneson 271/2  per  cent 

J.  Leslie  Barneson   7I/2  per  cent 

James  D.  Kennedy  7I/2  per  c^nt 

Edward  M.  Walsh 0     per  cent 

John  Barneson 7I/2  per  cent 

^'Profits  shall  be  ascertained  on  the  30th  day  of 
June  and  the  31st  day  of  December  of  each  year. 
Any  profits  ascertained  as  of  the  30th  day  of  June 
for  division  according  to  said  percentages  shall  be 
credited  to  the  partners'  accounts,  but,  unless  other- 
wise decided  by  a  two-thirds  majority  in  interest  of 
the  general  partners,  shall  not  be  disbursed,  nor 
drawn  against  by  any  partner  until  after  the  com- 
pletion of  the  annual  audit  as  of  December  31. 

'^The  said  percentages  shall  determine  the  respec- 
tive interests  of  the  partners." 

18.  During  the  calendar  year  1931  John  Barne- 
son received  eleven  monthly  payments,  totalling 
$14,200.00,  from  Walsh,  O'Connor  &  Barneson  as  a 
return  or  income  on  the  $275,000.00  referred  to  in 
paragraph  5  of  this  Stipulation.  The  checks  of  the 
firm  were  transmitted  by  letters  addressed  to  John 
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Barneson  in  Hillsborough,  California  (where  he 
lived),  and  signed  by  the  firm^s  Cashier  in  Los 
Angeles;  the  letter  of  xipril  30,  1931,  is  fairly 
typical  and  describes  the  check  as  ''representing 
partner's  compensation  for  the  month  of  April 
1931."  On  or  within  a  few  days  after  the  dates 
upon  which  John  Barneson  received  such  ''part- 
ner's compensation"  from  Walsh,  O'Connor  & 
Barneson,  John  Barneson  made  payments  to  Har- 
riet and  Muriel  totalling  $5,163.80  each  as  a  return 
or  income  on  the  $150,000.00  which  each  of  them 
had  transferred  to  him  in  1928  and  1929  as  afore- 
said. Muriel's  1931  Federal  Income  Tax  Return, 
which  w^as  made  on  Treasury  Form  1040,  contains 
nothing  as  Item  5,  "Income  from  Partnerships", 
but  does  include  the  sum  of  $4,363.80  which  she 
received  in  1931  from  John  Barneson  as  Item  1, 
which  is  des<3ribed  in  the  printed  portion  of  Form 
1040  as  "1.  Salaries,  Wages,  Commissions,  etc. 
(State  name  and  address  of  employer)".  In  the 
space  which  said  Form  1040  provides  for  insertion 
of  the  name  of  the  employer,  said  return  shows  in 
typewriting  the  following:  "Walsh,  O'Connor  & 
Barneson — $4,363.80."  The  payments  which  Muriel 
received  from  John  Barneson  during  the  eleven 
months,  January  to  November,  1931,  both  inclusive, 
varied  from  a  low  of  $272.75  (in  January)  to  a 
high  of  $545.50  (in  February,  March  and  April) 
and  aggregated  $5,163.80.  The  difference  between 
that  amount  and  the  amount  of  $4,363.80  reported 
on  her  1931  return,  namely,  $800.00,  was  the  aggre- 
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gate  of  the  two  payments  of  $400.00  each  which 
Muriel  received  from  John  Barneson  on  October  7, 
1931,  and  November  2,  1931,  following  John's  re- 
ceipt of  ^^ partner's  compensation"  for  the  months 
of  September  and  October,  1931.  John  Barneson 's 
books  of  account  contain  a  journal  entry  under  date 
of  December  30,  1931,  reading  as  follows: 

^'Harriet  E.  Barneson 800.00 

Muriel  E.  Barneson 800.00 

Compensation    600.00 

Suspense 2,200.00 

To  reverse  compensation  for  Sept.  &  October  paid 
by  Walsh,  O'Connor  &  Barneson  in  error,  as  not 
earned.  This  amount  to  be  refunded. ' ' 

Under  date  of  January  2,  1932,  John  Barneson 
made  said  refund  to  Walsh,  O'Connor  &  Barneson 
by  his  check  No.  4569  in  the  amount  of  $2,200.00. 
The  aforesaid  Muriel  E.  Barneson  account  on  John 
Barneson 's  books  contains  a  debit  entry  under  date 
of  December  30,  1931,  in  the  amount  of  $800.00,  with 
the  explanation  ^'Compensation  Refund."  Thus  the 
gross  and  net  amounts  which  Muriel  received  from 
John  Barneson  during  1931  as  '^ compensation" 
w^ere  $5,163.80  and  $4,363.80,  respectively  (Exhibit 
B-1).  Muriel  was  never  at  any  time  an  employee 
of  Walsh,  O'Connor  &  Barneson. 

19.  Harriet's  1931  Federal  Income  Tax  Return, 
like  Muriel's,  was  made  on  Treasury  Form  1040, 
and  was  a  separate  return.  The  net  aggregate  of 
$4,363.80,  which  Harriet,  like  Muriel,  received  from 
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John  Barneson  in  1931  following  his  receipt  of 
** partner's  compensation"  from  Walsh,  O'Connor 
&  Barneson,  was  reported  as  Item  1  income  as  fol- 
lows : 

^'1.  Salaries,  Wages,  Commissions,  etc. 
(State  name  and  address  of  em- 
ployer) Walsh,  O'Connor  and  Bar- 
neson    $4,363.80 

Less  one-half  reported  by  John 
Barneson    2,181.90    $2,181.90" 

Harriet  w^as  never  at  any  time  an  employee  of 
AValsh,  O'Connor  &  Barneson. 

20.  In  1932  there  was  only  one  payment  made  by 
Walsh,  O'Connor  &  Barneson  to  John  Barneson, 
and  only  one  payment  by  John  Barneson  to  Muriel 
and  to  Harriet.  This  occurred  on  March  21,  1932, 
when  John  Barneson  x^^id  Muriel  and  Harriet 
$400.00  each  following  the  receipt  by  him  of  ^^com- 
pensation" of  $1100.00  from  Walsh,  O'Connor  & 
Barneson.  Muriel's  1932  Federal  Income  Tax  Re- 
turn reported  this  $400.00  as  Item  3  income — 
^^  Interest  on  Bank  Deposits,  Notes,  Corporation 
Bonds,  etc."  The  $400.00  is  included  with  three 
other  items  of  interest  in  the  total  of  $475.23  shown 
as  Item  3.  No  amount  of  income  was  reported  in 
Muriel's  said  1932  return  as  either  Item  1 — ''Sal- 
aries," etc. — or  as  Item  5 — ''Income  from  Partner- 
ships, Syndicates,  Pools,  etc." 

21.  By  the  end  of  the  calendar  year  1932  the 
entire  proprietary  interest  of  all  partners  in  Walsh, 
O'Connor  &  Barneson,  general  and  limited,  was 
wholly  lost  as  a  result  of  the  business  reverses  suf- 
fered  by   said   partnership.     In   John   Barneson 's 
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1932  Federal  Income  Tax  Return,  he  claimed  a  loss, 
as  a  result  of  the  financial  failure  of  the  firm  of 
Walsh,  O'Connor  &  Barneson,  of  the  entire  $425,- 
000.00  above  mentioned,  $150,000.00  of  which  he 
had  received  from  Harriet  and  $150,000.00  of  which 
he  had  received  from  Muriel.  Said  return  (which 
was  a  joint  return  of  John  and  Harriet)  showed 
various  items  of  gross  income  aggregating  $199,- 
938.20,  but  other  losses  and  deductions  (additional 
to  the  loss  of  $425,000.00)  were  claimed  on  said 
return  in  an  aggregate  amount  of  $374,669.41.  The 
tax  liability  shown  on  said  return  was  zero.  Under 
date  of  January  25,  1934,  the  then  Internal  Revenue 
Agent  in  Charge  at  San  Francisco  addressed  and 
mailed  a  letter  to  John  Barneson  advising  that  his 
office  was  recommending  to  the  Commissioner  of 
Internal  Revenue  that  John  Barneson 's  income  tax 
return  for  the  year  1932  ^^be  accepted  as  correct." 
Nothing  in  this  paragraph  is  to  be  construed  as  an 
admission  by  the  defendant  as  to  the  amount  of 
John  Barneson 's  loss  resulting  from  the  failure 
of  Walsh,  O'Connor  &  Barneson. 

22.  Muriel's  1932  Federal  Income  Tax  Return 
showed  items  of  gross  income  aggregating  $74,- 
350.52,  deductions  of  $722.55,  net  income  of  $73,- 
627.97,  and  total  tax  payable  (after  credit  for  in- 
come tax  paid  at  source)  of  $11,340.38.  Said  tax 
liability  of  $11,340.38  w^as  fully  and  duly  paid  and 
no  portion  thereof  has  ever  been  refunded,  credited 
or  repaid.  The  only  loss  claimed  on  said  return  was 
a  loss  of  $2,865.74  sustained  on  the  sale  of  shares 
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of  stock  of  Socony- Vacuum  Corporation.  Muriel 
never  claimed  any  federal  income  tax  deduction 
whatever  with  respect  to  the  aforesaid  $150,000.00, 
transferred  to  John  Barneson  in  1928  and  1929  as 
related  above,  in  any  taxable  year  except  the  calen- 
dar year  1941,  the  tax  liability  of  which  is  in  con- 
troversy in  this  case;  and  the  Commissioner  has 
never  allowed  any  part  of  said  $150,000.00  as  a 
deduction  from  Muriers  gross  income  in  any  tax- 
able year. 

23.  The  alleged  debts  of  $150,000.00  each  from 
John  to  Muriel  and  from  John  to  Harriet  w^ere 
never  evidenced  by  any  promissory  note;  nor  were 
said  debts,  or  either  of  them,  ever  acknowledged  in 
writing  by  John  except  by  John's  books  of  account 
as  related  above.  No  payments  of  interest  or  other 
payments  were  made  by  John  Barneson  to  either 
Harriet  or  Muriel  on  the  aforesaid  alleged  loans  of 
$150,000.00  each  other  than  as  shown  in  this  Stipu- 
lation. 

24.  In  due  course  following  the  death  of  Harriet 
E.  Barneson  on  April  14,  1936,  to  wit,  July  6,  1937, 
the  executors  of  her  will  (The  Bank  of  California 
National  Association,  and  her  sons,  Lionel  T.  and  J. 
Leslie  Barneson)  filed  with  the  then  United  States 
Collector  of  Internal  Revenue  for  the  First  District 
of  California,  the  federal  estate  tax  return  (Treas- 
ury Form  106)  of  her  estate.  Said  return  reported 
(Schedule  Q)  a  total  gross  estate  (Item  1)  in  the 
amount  of  $2,759,642.60  and  a  net  estate  (Item  9)  in 
the  amount  of  $2,603,660.35.  Among  the  items  com- 
prising the  gross  estate  of  $2,759,642.60  was  an  item 
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of  $150,000  (Schedule  F,  Item  5)  representing  the 
balance  of  $150,000.00  standing  to  the  credit  of 
Harriet  E.  Barneson  on  April  14,  1936,  in  the  afore- 
said ^^ Harriet  E.  Barneson  Loan  a/c''  on  the  books 
of  John  Barneson  (Exhibit  F).  The  correct  net 
federal  estate  tax  liability  of  the  Estate  of  Harriet 
was  finally  determined  by  the  Tax  Court  of  the 
United  States  to  be  $659,521.30  (after  deducting  the 
credit  for  State  estate,  inheritance,  legacy  or  suc- 
cession taxes)  and  said  net  estate  tax  liability  was 
fully  paid.  Said  tax  liability  reflected  the  inclusion 
in  Harriet's  gross  and  net  estate  of  the  aforesaid 
item  of  $150,000.00  at  a  value  equal  to  its  full  face 
value.  If  Harriet's  net  estate  had  been  $150,000.00 
less  in  amount  than  as  finally  determined,  the  cor- 
rect net  federal  estate  tax  liability  would  have  been 
$610,869.02,  or  $48,652.28  less  than  the  amount 
which  was  finally  determined  and  fully  paid. 

25.  The  estate  of  John  Barneson,  who  died 
February  25,  1941,  was  probated  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  San  Mateo,  case  No.  9360  in  the  files 
of  said  court.  Lionel  T.  Barneson  was  the  Execu- 
tor of  John  Barneson 's  will.  On  June  23,  1941, 
plaintiff,  acting  through  Lionel  T.  Barneson,  as 
Guardian  of  her  person  and  estate,  filed  in  the 
Superior  Court  of  the  County  of  San  Mateo,  in 
case  No.  9360,  a  ^'Creditor's  Claim"  for  $150,000.00 
(a  copy  of  which  is  attached  hereto  and  marked 
Exhibit  LI),  covering  the  same  items  as  are  in- 
cluded in  the  aforesaid  '^ Muriel  E.  Barneson  Loan 
a/c"  (Exhibit  A).  Said  claim  was  rejected  on  the 
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same  date  by  Honorable  A.  R.  Cotton,  Judge  of 
said  Court,  on  the  ground  that  it  was  barred  by 
the  statute  of  limitations.  Plaintiff  did  not  bring 
suit  on  said  claim  within  three  months  after  June 
23,  1941,  or  at  any  other  time.  The  final  deter- 
mination of  the  federal  estate  tax  liability  of  John 
Barneson 's  estate  was  based  upon  a  determination 
by  the  Commissioner  of  Internal  Revenue  (herein- 
after referred  to  as  the  ^^Commissioner")  of  a 
gross  estate  of  $737,434.35  (all  of  which  property 
was  owned  by  John  Barneson  at  the  date  of  his 
death)  and  a  net  estate  (after  deducting  the  spe- 
cific exemption  of  $100,000.00)  of  $569,018.82.  The 
net  federal  estate  tax  finally  paid  on  the  estate  of 
John  Barneson  was  $113,722.55.  In  said  determina- 
tion of  John  Barneson 's  net  estate  the  Commissioner 
allowed  no  deduction  whatever  for  the  balance  of 
$150,000.00  shown  in  the  aforesaid  ^'Muriel  E. 
Barneson  Loan  a/c"  (Exhibit  A).  At  all  times 
material  hereto  John  Barneson  possessed  the  requi- 
site financial  ability  to  have  paid  $150,000.00  to 
plaintiff  on  demand.  The  alleged  claim  of  $150,- 
000.00  of  Muriel,  an  incompetent  person,  against 
John  was  never  listed  or  mentioned  in  any  inven- 
tory filed  in  the  court  having  jurisdiction  over  the 
incompetent's  guardianship  estate. 

26.  On  or  before  March  15,  1942,  plaintiff  filed 
with  the  then  Collector  of  Internal  Revenue  for 
the  First  District  of  California,  her  federal  income 
tax  return  for  the  calendar  year  1941  on  Form  1040 
of    the    Treasury    Department    Internal    Revenue 
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Service.  Said  return  showed  the  following  items 
of  gross  income  and  deductions  therefrom : 

INCOME 

2.  Dividends $102,525.45 

3.  Interest  on  bank  deposits,  notes,  etc.  382.47 
5.  Rents  and  royalties 15,708.47 

7.  (b)  Net  long-terra  (loss)  from  sale 

or  exchange  of  capital  assets (423.15) 

8.  Net  profit   (or  loss)   from  business 

or  profession  490.79 

9.  Income    from    partnerships;    fidu- 

ciary income,  and  other  income....       14,191.23 

10.  Total  income  in  items  1  to  9 $132,875.26 

DEDUCTIONS 

12.  Interest  220.68 

13.  Taxes 12,510.62 

15.  Bad  debts 150,000.00 

16.  Other  deductions  authorized  by  law  45.11 

17.  Total  deductions  in  items  11  to  16 $162,776.41 

18.  Net  income  (item  10  minus  item  17) .00 

Item  15 — $150,000.00 — was  the  same  item  or  items 
reflected  in  the  '^Creditor's  Claim''  mentioned  in 
paragraph  25  above.  Plaintiff  has  not  claimed  and 
the  Commissioner  has  not  allowed  any  part  of  said 
$150,000.00  as  a  deduction  from  plaintiff's  gross 
income  in  any  other  taxable  year.  Muriel  had  a 
federal  uicome  tax  liability  in  every  year  from  1932 
to  1940,  both  inclusive,  and  all  such  liabilities  were 
paid  and  satisfied  in  full. 

27.  Plaintiff's  income  tax  return  for  the  cal- 
endar year  1941  was  in  due  course  examined  by 
an  Examining  Officer  acting  under  F.  M.  Harless, 
Internal  Revenue  Agent  in  Charge  at  San  Fran- 
cisco, California.  Said  Examining  Officer  made  a 
report  asserting  a  deficiency  of  $70,388.20  in  plain- 
tiff's income  tax  for  the  calendar  year  1941.  Plain- 
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tiff  thereafter  duly  filed  a  written  and  verified 
protest  against  said  asserted  deficiency  and  confer- 
ence was  had  between  representatives  of  the  plain- 
tiff and  a  member  of  the  Conference  Section  of 
the  Office  of  the  Internal  Revenue  Agent  in  Charge 
at  San  Francisco.  Subsequently,  the  Commissioner, 
acting  by  and  through  the  aforesaid  F.  M.  Harless, 
Internal  Revenue  Agent  in  Charge,  mailed  to  the 
plaintiff  notice  of  his  final  determination  of  plain- 
tiff's federal  income  tax  liability  for  the  calendar 
year  1941,  which  notice  w^as  dated  June  25,  1945, 
and  asserted  a  deficiency  of  $70,369.97.  Said  as- 
serted deficiency  was  based  upon  six  adjustments, 
which  were  set  forth  in  the  statement  attached 
to  the  aforesaid  final  notice  of  deficiency  as  f ollow^s : 

"ADJUSTMENTS  TO  NET  INCOME" 

''Net  income  (loss  as  disclosed  by  return) $(299,901.15) 

Unallowable  deductions  and 
additional  income: 

(a)  Bad  debt  $150,000.00 

(b)  Rents  and  royalties 4,441.11 

(c)  Long-term  capital  gain 585.43 

(d)  Fiduciary  income  2,745.17 

(e)  Dividends   31.99     157,803.70 

Total $127,902.55 

Nontaxable  income  and  additional 
deductions : 

(f)  Guardianship  fees  3,000.00 

Net  income  adjusted $124,902.55" 

Plaintiff  does  not  contest  the  correctness  of  the 
Commissioner's  adjustments  (b),  (c),  (e)  and  (f) 
above  but  does  challenge  adjustment  (a)  in  its 
entirety  and  adjustment  (d)  in  part.  (See  para- 
graph 30  of  this  Stipulation  as  to  adjustment  (d).) 
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28.  On  June  28,  1945,  plaintiff  paid  to  defend- 
ant, as  Collector  of  Internal  Revenue  for  the  First 
District  of  California,  the  sum  of  $70,369.97,  as  fed- 
eral income  tax  asserted  by  the  Commissioner  to 
be  owing  by  plaintiff  for  the  calendar  year  1941. 
At  the  time  said  payment  was  made  to  the  defend- 
ant, however,  said  defendant  was  given  written 
notice  that  plaintiff  contended  that  she  had  no 
income  tax  liability  whatever  for  the  calendar  year 
1941;  that  the  amount  of  said  asserted  tax,  to  wit, 
$70,369.97,  and  any  interest  thereon  which  might 
subsequently  be  paid  by  plaintiff,  were  paid  under 
protest;  and  that  plaintiff  reserved  all  rights  to 
file  a  claim  for  refund  for  the  entire  amount  paid 
and  in  the  event  said  claim  was  rejected,  in  whole 
or  part,  to  bring  suit  to  recover  against  said  de- 
fendant or  the  United  States,  as  the  plaintiff  might 
later  be  advised.  Defendant  acknowledged  receipt 
of  said  written  protest  June  28,  1945.  Subsequently, 
defendant  issued  a  notice  and  demand  on  plaintiff 
for  the  payment  of  interest  in  the  amount  of  $13,- 
872.52  on  the  aforesaid  asserted  tax  deficiency  of 
$70,369.97,  and,  pursuant  to  said  demand,  plaintiff 
paid  to  the  defendant,  as  interest  asserted  by  de- 
fendant to  be  due  from  plaintiff,  the  sum  of  $13,- 
872.52  on  October  18,  1945. 

29.  Within  the  time  and  in  the  manner  pro- 
vided by  law,  plaintiff  filed  with  the  defendant 
on  Form  843  of  the  Treasury  Department  Internal 
Revenue  Service,  a  claim  for  refund  of  the  tax 
and   interest   referred  to   in   paragraph   28   above, 
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Avhich  claim  was  entirely  adequate  to  lay  the  foun- 
dation for  this  action.  The  Commissioner  failed  to 
render  a  decision  on  said  claim  within  six  months 
of  the  date  on  which  it  was  filed,  or  at  all.  See 
Complaint,  pars.  15  and  16,  and  Answer,  pars. 
XI  and  XII. 

30.  The  '^net  income  adjusted"  in  the  amount  of 
$124,902.55  (see  paragraph  11,  page  12,  of  the 
Complaint  herein;  also  paragraph  27  of  this  Stipu- 
lation) upon  the  basis  of  which  the  Commissioner 
determined  the  asserted  deficiency  of  $70,369.97, 
should  be  reduced  by  reducing  plaintiff's  ^^Fidu- 
ciary income"  by  the  amount  of  $1,504.22  (25% 
of  the  amount  of  $6,016.88  mentioned  in  paragraph 
12  of  the  complaint). 

31.  It  is  agreed  that  if  plaintiff  was  entitled  to 
the  deduction  of  $150,000.00  which  she  claimed  as 
Item  15  on  her  return  for  the  taxable  year  1941, 
as  related  above,  then  she  is  entitled  to  a  judgment 
that  she  recover  from  the  defendant  the  sum  of 
$84,242.49  together  with  interest,  as  provided  by 
law,  on  $70,369.09  of  said  amount  from  June  28, 
1945,  and  on  $13,872.52  of  said  amount  from  Octo- 
ber 18,  1945.  On  the  other  hand,  if  plaintiff  is  not 
entitled  to  the  aforesaid  deduction  of  $150,000.00, 
then  she  is  nevertheless  entitled  to  a  judgment  that 
she  recover  from  the  defendant  the  sum  of  $1,242.54, 
together  with  interest,  as  provided  by  law,  on 
$1,037.92  of  said  amount  from  June  28,  1945,  and 
on  $204.62  of  said  amount  from  October  18,  1945. 

32.  It  is  agreed  that  even  although  the  Exhibits 
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referred  to  in  this  Stipulation  are  bound  sepa- 
rately (for  the  convenience  of  the  Clerk  in  filing) 
they  may  nevertheless  be  deemed  to  be  ^^  attached 
hereto.''  (Compare  e.g.,  paragraph  6,  page  5,  line 
27  of  this  Stipulation.) 

Dated:  September  23,  1948. 

BRADY   &   NOSSAMAN, 
By  /s/  JOSEPH  D.  BRADY 
and  /s/  JAMES  L.  WOOD, 

Attorneys  for  Plaintiff. 
FRANK  J.  HENNESSY, 
United  States  Attorney, 

Attorney   for   Defendant. 
By  /s/  WILLIAM  E.  LICKING, 
Asst.  U.  S.  Attorney. 
[Endorsed] :  Filed  Sept.  24,  1948. 

(Here  follow  Exhibits  A,  B,  B-1,  C,  D,  E,  F, 
G  and  H,  attached  to  Stipulation  of  Facts,  filed 
September  24,  1948.) 


[Title  of  District  Court  and  Cause.] 

STIPULATION   TO   CORRECT  REPORTER'S 
TRANSCRIPT 

It  is  hereby  stipulated  by  and  between  the  par- 
ties hereto,  by  their  respective  counsel,  that  the 
Reporter's  Transcript  of  the  testimony  taken  at 
the  trial  of  the  above  case  heard  before  Honorable 
Louis  E.  Goodman,  Judge,  on  September  28,  1948 
be  corrected,  or  treated  as  corrected,  in  the  fol- 
lowing particulars: 
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Pg.  Line        As  Reported 

Cover  Lionel  Barneson 

Cover  James  E.  Smyth 

1       7  Lionel  Barneson 

1     10  James  E.  Smyth 

1     21  James  D.  Brady 

1  21  Wallace  L.  Nosseman 

2  7     Barnason 

2  17     deficit 

3  20,    assumedly  that  that 
21     subsisting    debt    on 

January  1,  1941,  be- 
came 
5       8     txable 

7  12     she 

8  7     ths 

9  15     tha 
10      9     1921 

10  11     is  that 

11  6    death 

12  6     ventures 
12      8     sons 

12  9    and  the  $150,000 

13  12     Harriet 

14  11     $400,000 

16      8    H.  J.  Barneson 

Company 
16     16     H.  J.  Barneson 

Company 


As  Corrected 

Lionel  T.  Barneson 

James  G.  Smyth 

Lionel  T.  Barneson 

James  G.  Smyth 

Joseph  D.  Brady 

James  L.  Wood 

Barneson 

deficiency 

assuming    that    there 

was  a  subsisting  debt 

on   January   1,   1941, 

it  became 

taxable 

he 

this 

that 

1928-1929 

is  it  that 

debt 

venturers 

sums 

and  the  $125,000 

Harold 

$425,000 

H.  J.  Barneson  &  Co. 

H.  J.  Barneson  &  Co. 
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Pg, 

.  Line        As  Reported 

As  Corrected 

16 

19 

J.  H.  Barneson  & 
Company 

H.  J.  Barneson  &  Co, 

16 

23 

our 

out 

17 

13 

ca 

can 

20 

18 

1930 

1931 

21 

9 

1930 

1931 

21 

20 

1941 

1931 

22 

12 

1933 

1935 

22 

16 

1933 

1935 

24 

24 

this  owed 

this  debt  owed 

37 

11 

you 

he 

38 

4 

incompetent 

incompetent's 

41 

13 

brought 

brother 

41 

16 

mother's 

Muriel's 

42 

18 

Mr.  Grady 

Mr.  Brady 

43 

19 

onme 

one 

47 

24 

Mr.  Grady 

Mr.  Brady 

48 

24 

Mr.  Grady 

Mr.  Brady 

55 

7 

Harrie 

Harriet 

55, 

10 

Clerk 

Collector 

Dated  October  28,  1948. 

BRADY  &  NOSSAMAN, 
By  /s/  JOSEPH  D.  BRADY 
and  /s/  JAMES  L.  WOOD, 

Attorneys  for  Plaintiff. 
FRANK  J.  HENNESSY, 
TJ.   S.  Attorney, 

Attorney  for  Defendant. 
By  /s/  WILLIAM  E.  LICKING, 

Assistant  U.  S.  Attorney. 
[Endorsed] :     Filed  Oct.  29,  1948. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  JUDGMENT 

The  evidence  satisfies  me  that  the  deduction 
claimed  by  the  plaintiff  in  her  1941  income  tax 
return  as  a  worthless  debt  is  proper.  It  was  in  fact 
a  ^'debt  which  became  w^orthless  within  the  taxable 
year.''  (1941).  §  23(k)(l)  Int.  Rev.  Code. 

Accordingly  judgment  may  be  entered  for  plain- 
tiff as  prayed  upon  findings  to  be  presented  in 
accordance  with  the  Rules. 

Dated:     February  7,  1949. 

/s/  LOUIS  GOODMAN, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  Feb.  8,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  OF  COURT 

Upon  the  application  of  C.  Elmer  Collett,  As- 
sistant United  States  Attorney  for  the  Northern 
Distri<^t  of  California,  and  good  cause  appearing 
therefor. 

It  Is  Hereby  Ordered  that  the  defendant  above 
named  may  have  to  and  including  March  1,  1949 
within  which  to  lodge  counter  Findings  of  Fact 
and  Conclusions  of  Law,  or  proposed  amendments 
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to  plaintiff's  Finding  of  Fact  and  Conclusions  of 
Law  heretofore  lodged  in  the  above  action. 
Dated:     February  18,  1949. 

/s/  LOUIS  GOODMAN, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  Feb.  18,  1949. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  PROPOSED  AMENDED 
FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW 

The  above  entitled  action  regularly  came  on  for 
trial,  without  a  jury,  on  September  28,  1948,  before 
the  Honorable  Louis  E.  Goodman,  Judge  presiding, 
the  plaintiff  in  said  action  appearing  by  her  coun- 
sel, Brady  &  Nossaman,  of  Los  Angeles,  by  Joseph 
D.  Brady,  Esq.  and  James  L.  Wood,  Esq.,  and 
the  defendant  in  said  action  appearing  by  his  coun- 
sel, Frank  J.  Hennessy,  Esq.,  United  States  At- 
torney, and  William  E.  Licking,  Esq.,  Assistant 
United  States  Attorney.  Having  considered  the 
pleadings,  admissions,  oral  testimony,  stipulated 
facts,  and  arguments  of  counsel,  the  Court  makes 
and  publishes  the  following : 

Findings  of  Fact 

The  Court  finds  that: 

Upon  the  trial  the  parties  through  their  respec- 
tive counsel  duly  made  and  filed  their  written  stipu- 
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lation  of  facts.  As  and  for  its  findings  of  fact  the 
Court  adopts  said  stipulation,  including  the  exhibits 
attached  thereto,  and,  based  upon  said  stipulation 
as  supplemented  by  certain  admissions  and  oral 
testimony,  finds  the  essential  facts  to  be  as  follows : 

I. 

That  at  all  material  times  plaintiff,  Muriel  E. 
Barneson,  and  Lionel  T.  Barneson  were,  and  still 
are  brother  and  sister,  citizens  of  the  United  States, 
domiciled  in  the  State  of  California. 

II. 

That  the  plaintiff,  Muriel  E.  Barneson,  on  March 
3,  1931,  became  a  mentally  incompetent  person  and 
has  at  all  times  since  been  incapable  of  caring  for 
her  property  or  understanding  the  nature  or  effect 
of  her  acts.  (Tr.  19,  20,  21).  Between  March,  1931, 
and  April,  1936,  Muriel's  affairs  were  handled  for 
her  by  her  mother  under  a  power  of  attorney  (Tr. 
21).  Plaintiff  was  adjudged  to  be  an  incompetent 
person  by  the  Superior  Court  of  Ventura  County, 
State  of  California,  on  April  3,  1936.  Lionel  T. 
Barneson  has  at  all  times  since  April  3,  1936,  been 
the  duly  appointed,  qualified  and  acting  guardian 
of  her  person  and  estate. 

III. 

Defendant  is,  and  at  all  times  since  May  14,  1945, 
has  been,  the  duly  appointed  and  acting  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia. 
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TV. 

That  on  May  8,  1928,  Muriel  Barneson  advanced 
the  sum  of  $105,000.00  to  her  father,  John  Barne- 
son, by  her  check  numbered  444  (Ex.  D.  Stip.). 
John  Barneson  entered  this  advance  upon  his  books 
(Ex.  B  of  Stip.)  by  crediting  Muriel  Barneson  for 
a  loan  of  $105,000.00.  On  the  same  day  he  debited 
the  same  account  with  an  entry  ^^  Transfer  to  Loan 
A/C  J.2368a  $100,000.00.''  That  last  credit  entry 
to  said  account  (Ex.  B  &  B-1  of  Stip.)  was  made  in 
1941  (Tr.  59).  The  last  debit  entry  to  said  account 
was  made  in  1941.  In  another  account  kept  by 
John  Barneson  (Ex.  A  of  Stip.)  upon  identical 
sheets  (Form  B-9117)  and  entitled  in  said  book 
^'Muriel  E.  Barneson,  Loan  A/C  a  credit  entry 
dated  May  8,  1928.  J  2368  A  $100,000.00"  appears. 
On  May  14,  1929  Muriel  Barneson  advanced  the 
sum  of  $50,000.00  to  John  Barneson  by  her  check 
numbered  378  (Ex.  E  Stip.).  No  entry  was  made 
in  the  Muriel  E.  Barneson  account  for  said  check, 
but  a  credit  entry  was  made  in  the  Muriel  E.  Bar- 
neson loan  account  for  the  amount  of  said  check  on 
May  15,  1929. 

V. 

The  plaintiff  duly  filed  her  federal  income  tax 
return  for  the  calendar  and  taxable  year  1941;  in 
that  return  she  claimed  a  bad  debt  deduction  in  the 
amount  of  $150,000.00  representing  the  aforesaid 
advancements  to  John  Barneson,  her  father.  Sub- 
sequently, said  return  was  examined  by  the  Inter- 
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nal  Revenue  Agent  in  Charge  at  San  Francisco  who 
disallowed  the  claimed  bad  debt  deduction  of  $150,- 
000.00,  made  certain  other  adjustments  and  eventu- 
ally asserted  on  behalf  of  the  Commissioner  of 
Internal  Revenue  a  deficiently  in  income  tax  for  the 
taxable  year  1941  of  $70,369.97.  Plaintiff  did  not 
claim,  and  the  Commissioner  has  not  allowed  any 
part  of  said  $150,000.00  as  a  deduction  from  plain- 
tiff's gross  income  for  any  taxable  year. 

VI. 

On  June  28,  1945,  the  plaintiff  paid  to  the  de- 
fendant, as  Collector  of  Internal  Revenue,  the  sum 
of  $70,369.97,  the  amount  asserted  as  a  deficiency  in 
income  tax  for  the  taxable  year  1941,  and  on  Octo- 
ber 18,  1945,  plaintiff  paid  defendant  the  further 
sum  of  $13,872.52  as  interest  on  said  asserted  defi- 
ciency. Of  said  deficiency,  $1,037.92,  and  interest  in 
the  amount  of  $204.62,  arose  from  adjustments  to 
gross  income  other  than  the  disallowance  of  said 
bad  debt  deduction,  and  it  has  been  stipulated  that 
plaintiff  is  entitled  to  re-cover  these  later  sums  with 
interest  as  provided  by  law  regardless  of  the  de- 
cision as  to  the  bad  debt  issue. 

VII. 

Plaintiff  filed  an  appropriate  and  timely  claim 
for  refund  of  the  deficiency  in  tax  and  interest 
above  mentioned  and  the  Commissioner  of  Internal 
Revenue  failed  to  render  a  decision  thereon  within 
six  months  after  the  date  of  filing  or  at  all. 
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VIII. 

No  part  of  the  deficiency  in  income  tax  or  interest 
paid  by  the  plaintiff  for  the  taxable  year  1941  has 
been  refunded,  credited  or  repaid. 

Conclusions  of  Law 

As  Conclusions  of  Law  from  the  foregoing  Find- 
ings of  Fact,  the  Court  concludes  that: 

I. 

The  Court  has  jurisdiction  of  the  parties  and  the 
subject  matter  of  this  action. 

11. 

Plaintiff  commenced  this  action  within  the  time 
and  in  the  manner  provided  by  law. 

IIL 

On  January  1,  1941,  John  Barneson  was  indebted 
to  the  plaintiff,  Muriel  E.  Barneson,  in  the  amount 
of  $150,000.00  because  of  cash  advances  made  to 
him  by  said  Muriel  E.  Barneson  on  the  8th  day  of 
May,  1928,  in  the  sum  of  $105,000.00,  and  on  the 
14th  day  of  May,  1929,  in  the  sum  of  $50,000.00 
upon  a  mutual  and  open  account  (Ex.  B,  B-1  Stip.), 
no  part  of  which  has  ever  been  repaid. 

IV. 

Said  indebtedness  of  $150,000.00  was  not  worth- 
less or  outlawed  on  February  25,  1941,  the  date  of 
John  Barneson 's  death,  or  at  any  time  prior  thereto, 
nor  was  it  barred  or  outlawed  by  the  applicable 
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California  statutes  of  limitation  on  June  23,  1941, 
for  the  reason  that  said  debt  was  upon  an  open, 
mutual  and  current  book  account  between  Muriel 
Barneson  and  John  Barneson,  her  father  (Ex.  B, 
B-1,  Stip.),  and  the  last  entries  in  said  account  had 
been  made  in  the  year  1941  but  Muriel  Barneson 
became  an  insane  and  incompetent  person  on  March 
3,  1931,  and  has  been  such  at  all  times  since. 

V. 

Said  debt  became  worthless  within  the  taxable 
year  1941  by  reason  of  the  failure,  neglect  and  re- 
fusal of  Lionel  Barneson  as  guardian  of  Muriel 
E.  Barneson,  an  incompetent  person,  to  file  suit 
against  himself  as  executor  of  John  Barneson 's 
Will  within  three  months  after  rejection  of  Muriel 
Barneson 's  claim  for  said  debt  on  June  23,  1941,  by 
A.  R.  Cotton,  Judge  of  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  San 
Mateo,  case  No.  9360  as  required  by  Section  714  of 
the  Probate  Code  of  the  State  of  California.  Said 
claim  was  at  the  time  of  its  i)resentation  and  also 
at  the  time  of  its  rejection  on  June  23,  1941,  good, 
valid,  existing  and  not  an  outlawed  or  barred  claim 
against  the  estate  of  said  John  Barneson  upon  a 
mutual,  open  and  current  book  account  between 
said  Muriel  Barneson  and  John  Barneson,  de<3eased, 
and  the  operation  of  the  statute  of  limitations 
against  the  collection  of  said  account  had  been  and 
was  suspended  at  all  times  after  March  3,  1931, 
because  of  the  insanity  of  Muriel  Barneson  which 
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commenced  at  said  time  and  has  continued  at  all 
times  since  (see  Sees.  352,  357,  337,  .2  (3)  Cali- 
fornia Code  of  Civil  Procedure).  Had  Lionel  Bar- 
neson  brought  suit  upon  the  rejected  claim  for  said 
indebtedness  of  $150,000.00,  he  was  entitled  to  re- 
cover a  judgment  against  the  estate  of  John  Barne- 
son,  deceased  for  that  amount,  and  the  estate  was 
possessed  of  assets  sufficient  to  pay  said  judgment. 

VI. 

Plaintiff  was  not  entitled  by  the  provisions  of 
Section  23(k)(l)  of  the  Internal  Revenue  Code  as 
amended  to  deduct  from  her  gross  income  for  the 
taxable  year  1941  the  amount  of  $150,000.00  as  a 
bad  debt. 

VII. 

Plaintiff  is  not  entitled  to  recover  from  the  de- 
fendant the  sum  of  $84,242.49  with  interest  as  pro- 
vided by  law  on  $70,369.97  of  said  amount  from 
June  28,  1945,  and  on  $13,872.52  of  said  amount 
from  October  18,  1945. 

VIII. 

That  there  was  probable  cause  for  the  actions 
of  the  defendant  or  other  officials  of  the  Treasury 
Department  as  found  by  the  Court,  and  the  judg- 
ment to  be  entered  herein  upon  becoming  final  shall 
he  provided  for  and  paid  out  of  the  proper  ap- 
propriation from  the  Treasury  of  the  United  States. 

Dated  this day  of  March,  1949. 


Judge  of  the  District  Court. 
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Approved  as  to  form  as  provided  by  Rule  5(d) 
of  this  Court. 

FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
Lodged  March  1,  1949. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF  \S  OBJECTIONS  TO  DEFEND- 
ANT'S PROPOSED  AMENDED  FIND- 
INGS OF  FACT  AND  CONCLUSIONS  OF 
LAW 

Plaintiff  respectfully  presents  the  following  ob- 
jections to  Defendant's  Proposed  Amended  Find- 
ings of  Fact  and  Conclusions  of  Law: 

Preliminary  Statement 

Pursuant  to  ''Order  for  Judgment"  for  plaintiff, 
filed  February  8,  1949,  plaintiff,  on  February  14, 
1949,  lodged  Findings  of  Fact  and  Conclusions  of 
Law  as  well  as  a  form  of  Judgment,  all  approved 
as  to  form  by  counsel  for  defendant. 

On  March  1,  1949,  defendant  lodged  ''Defend- 
ant's Proposed  Amended  Findings  of  Fact  and 
Conclusions  of  Law."  They  are  utterly  inconsistent 
with  the  "Order  for  Judgment".  For  many  reasons 
hereinafter  set  forth,  it  is  submitted  that  they 
should  be  rejected  and  that  the  Court  should  make 
findings  and  conclusions  substantially  as  lodged  by 
plaintiff. 
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Basis  of  Defendant's  Proposed 
Findings  and  Conclusions 

The  basis  for  the  extraordinary  findings  and  con- 
clusions proposed  by  defendant  is  explained  in  a 
letter  dated  March  1,  1949,  from  counsel  for  de- 
fendant to  Judge  Goodman,  copy  of  which  counsel 
for  plaintiff  received  March  3,  1949. 

Completely  reversing  the  position  taken  by  the 
defendant  at  the  trial  and  in  its  brief,  namely,  that 
the  $150,000  debt  was  barred  not  later  than  1933, 
defendant  now  contends  that  the  debt  was  not 
barred  at  the  time  the  probate  court  rejected  it  on 
June  23,  1941.  From  this  premise,  defendant  now 
asserts  (letter  March  1,  1949,  p.  2)  that  ''it  is 
believed  a  collectible  judgment  could  have  been  re- 
covered" had  plaintiff's  guardian  sued  the  estate 
of  John  Barneson  within  the  three  months'  period 
prescribed  by  Section  714  of  the  Probate  Code. 
''The  point  is,"  says  defendant,  "that  while  the 
debt  became  worthless  in  1941,  that  w^orthlessness 
was  the  result  of  the  voluntary  act  of  the  guardian- 
plaintiff  *  ^  *.''  (Underscoring  supplied.) 
Plaintiff's  Reply  to  New^  Position  of  Defendant. 

1.  Defendant  should  not  now  be  heard  to  argue 
that  the  California  statute  of  limitations  had  not 
run  prior  to  the  taxable  year  1941  for  the  following 
reasons : 

(a)  At  the  trial  defendant  (as  well  as  plaintiff) 
took  the  position  that  the  statute  of  limitations  ran 
many  years  prior  to  1941,  namely,  1933.  (See  Tr. 
p.  10,  lines  1-10;  Tr.  p.  15,  lines  11-17;  references 
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herein  to  the  Transcript  refer  to  it  as  corrected  by 
Stipulation  tiled  October  29,  1948.)  This  admission 
of  defendant  obviated  the  necessity,  which  might 
otherwise  have  existed,  of  the  plaintiff's  satisfying 
this  Court  by  some  other  proof  that  the  Probate 
Court's  rejection  of  Plaintiff's  creditor's  claim  w^as 
correct. 

(b)  In  defendant's  brief  (p.  21,  lines  30-32)  the 
flat  admission  is  made  that  the  $150,000  debt  became 
barred  ^'some  time  in  1933".  Even  assuming — 
despite  the  contrary  position  taken  at  the  trial — 
that  defendant  could  still  have  raised  the  point  on 
brief  which  he  now  seeks  to  advance  for  the  first 
time,  the  position  taken  in  his  brief  constituted  an 
election  to  stand  on  the  position  taken  at  the  trial 
and,  consequently,  an  abandonment  or  waiver  of 
any  attempt  to  claim  that  the  California  statute 
had  not  run  even  as  late  as  February  25,  1941,  the 
date  of  John  Barneson 's  death. 

(c)  In  the  ^'Statement  of  Facts"  in  defendant's 
brief,  speaking  with  reference  to  the  stipulated 
fact  that  plaintiff's  creditor's  claim  for  $150,000 
w^as  rejected  by  the  Probate  Court  ^^on  the  ground 
that  it  was  barred  by  the  statute  of  limitations," 
the  defendant  stated  that  such  rejection  was  '^Pur- 
suant to  law."  (Def.'s  br.,  p.  4,  line  31.)  This  was 
a  flat  admission  by  defendant  that  the  pertinent 
facts  were  such  that  the  rejection  by  the  Probate 
Court  was  correct.  This  admission  is  as  binding  on 
this  defendant  as  it  would  be  on  any  litigant. 
Courts  sit  to  decide  issues  as  they  are  presented  l)y 
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the  litigants.  This  Court  has  already  decided  such 
issues  in  favor  of  plaintiff. 

2.  Defendant's  New  Position  is  Without  Merit 
in  any  Event  and  His  Proposed  Findings  and  Con- 
clusions are  Otherwise  Objectionable. 

Defendant  asks  the  Court  to  make  a  finding  of 
fact  that  the  plaintiff  '^  became  a  mentally  incom- 
petent person  on  March  3,  1931,"  etc.  (Defendant's 
Proposed  Finding  II,  p.  2,  lines  10-11.)  The  only 
testimony  bearing  on  this  subject  was  to  the  effect 
that  plaintiff  has  never  been  able  to  carry  on  her 
own  personal  business  affairs  since  March,  1931. 
(Tr.  p.  20,  lines  18-21,  as  corrected.)  Putting  aside 
the  question  whether  such  testimony  would  justify 
the  finding  which  defendant  requests,  and  putting 
aside  also  the  question  whether  such  a  finding  would 
be  equivalent  to  a  finding  that  plaintiff  was  ^  in- 
sane" since  March,  1931,  within  Section  352(2), 
C.C.P.,  now  mentioned  for  the  first  time  (cf.  Wade 
V.  Busby,  66  C.A.  (2d)  700),  it  is  dear  that  it 
would  not  aid  the  defendant  in  any  case.  Section 
352  states  that  it  applies  only  if  the  disability 
exists  ^'at  the  time  the  cause  of  action  a<3crued." 
See,  also,  Section  357,  C.C.P. 

Plaintiff's  cause  of  action  accrued  as  to  the 
$150,000  and  the  statute  of  limitations  started  to 
run  not  later  than  May  15,  1929,  the  later  of  the 
two  dates  which  appear  in  the  ^^  Muriel  E.  Barneson 
Loan  a/c"  (Stip.  Ex.  A).  See  Bailey  v.  Hoffman, 
99  C.A.  347.  Plaintiff  was  not  insane  or  incompe- 
tent at  that  time.  Once  the  statute  has  started  to 
run,   disability,   including   insanity,   does   not   sus- 
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pend  the  time  for  bringing  suit.  Calif.  Sav.  etc., 
Soc.  V.  Culver,  127  Cal.  107  at  111.  It  is  clear,  we 
submit,  that  defendant  is  in  error  in  thinking  that 
Section  352  has  any  application  here. 

Defendant's  Proposed  Finding  IV  (pp.  2-3)  vio- 
lates the  settled  rule  stated  in  Brown  Paper  Mill 
Co.  V.  Irvin,  134  F.  (2d)  337,  338  (C.C.A.-8,  1943) 
as  follows : 

^^  Findings  of  fact  should  be  ^a  clear  and  concise 
statement  of  the  ultimate  facts,  and  not  a  statement, 
report,  or  recapitulation  of  evidence  from  which 
such  facts  may  be  found  or  inferred.'  "  (Citing 
cases;  underscoring  supplied.) 

In  any  event,  if  some  of  the  evidence  is  to  be 
recapitulated  in  the  findings,  contrary  to  correct 
practice,  all  of  the  evidence  set  forth  in  the  Stipu- 
lation of  Facts  should  be  set  out  in  full  in  the 
findings. 

Defendant's  Proposed  Finding  IV  is  otherwise 
improper.  It  uses  the  term  ^^ advance",  which  is 
meaningless  in  this  setting  and  which  will  not 
be  found  anywhere  in  the  Stipulation  of  Facts  or 
elsewhere  in  the  record.  The  Court's  '^ Order  for 
Judgment"  necessarily  implies  that  the  Court 
agreed  with  plaintiff  that  the  items  of  $100,000  and 
$50,000  were  loans.  Plaintiff's  Proposed  Finding 
IV  (p.  2,  line  24)  properly  describes  these  two 
items  as  ^4oans". 

Defendant's  Proposed  Finding  IV  is  likewise 
improper  and  misleading  because  it  ignores  the 
stipulated   fact    that   the    a-ccount   entitled   simply 
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^'Muriel  E.  Barneson''  (Exs.  B  and  B-1)  is  '^an- 
other  and  different  account"  from  that  which  con- 
tained the  $150,000  debt  and  which  was  known  as 
the  ''Muriel  E.  Barneson  Loan  a/c"  (Ex.  A). 
(Stip.,  par.  6,  p.  5,  lines  24-26;  p.  6,  lines  1-8.). 

In  addition  to  being  directly  opposed  to  the 
Court's  ''Order  for  Judgment'',  defendant's  Con- 
clusions of  Law  are  otherwise  improper  and  un- 
sound in  other  respects. 

There  was  an  issue  of  fact  in  this  case  as  to 
whether  the  cash  transfers  of  $100,000  and  $50,000 
were  loans  or  something  else.  The  finding  of  the 
Court  on  this  issue  is  reflected  in  Plaintiff's  Pro- 
posed Finding  IV  (p.  2).  Defendant  proposes  no 
finding  of  ultimate  fact  in  this  regard;  and  de- 
fendant's Proposed  Finding  IV  (pp.  2-3)  is  not 
adequate.  In  his  proposed  Conclusion  of  Law  III 
(p.  4),  defendant  does  recite  that  John  Barneson 
was  indebted  to  the  plaintiff  in  the  amount  of  $150,- 
000  on  January  1,  1941,  but  he  goes  on  and  recites 
evidentiary  matter,  in  a  manner  which  is  both  er- 
roneous and  highly  misleading.  Defendant  refers 
(p.  4,  line  21)  to  Exhibits  B  and  B-1.  These  are 
merely  two  different  pages  of  the  same  account. 
They  are  both  part  of  the  "Muriel  E.  Barneson" 
account.  Exhibit  A,  however,  is  a  photostat  of  an 
entirely  different  and  separate  account — the  "Mur- 
iel E.  Barneson  Loan  a/c".  (Stip.,  par.  6,  p.  5,  lines 
24-30;  p.  6,  lines  1-8.)  One  can  only  read  defend- 
ant's Conclusion  III,  especially  line  21,  page  4,  as 
saying  that  the  $50,000  item  is  a    part  of  the  ac- 


Muriel  E,  Barneson  67 

count  evidenced  by  Exhibits  B  and  B-1.  This  is 
contrary  to  the  stipulated  facts ;  the  loan  of  $50,000 
was  never  a  part  of  the  '^mutual  and  open  ac- 
count". The  balance  of  the  debt  of  $150,000,  to-wit, 
$100,000,  was  transferred  from  the  ^^  mutual  and 
open  account"  to  the  different  ^'Muriel  E.  Barne- 
son Loan  a/c"  on  May  8,  1928 — the  very  same  date 
that  the  item  of  $105,000  went  into  the  '' Muriel  E. 
Barneson"  account  (Ex.  B,  credit) — and  never 
thereafter  was  a  part  of  the  '^  mutual  and  open 
account." 

Conclusion  of  Law^  V,  proposed  by  defendant 
(p.  5),  is  unsound  and  otherwise  objectionable  for 
a  number  of  reasons.  It  is  predicated  on  the  factual 
assumption  that  Muriel  was  *  insane"  at  all  times 
after  March  3,  1931,  within  the  meaning  of  Sec- 
tion 352  C.C.P.  (p.  5,  lines  15-17),  and  no  finding 
that  she  was  ^^ insane"  has  been  proposed  or  could 
properly  be  made  on  the  evidence;  the  evidence 
goes  no  further  than  to  show  that  Muriel  has  not 
^Moeen  able  to  carry  on  her  own  personal  business 
affairs  since"  March  of  1931.  (Tr.  p.  20,  as  cor- 
rected.) But  even  if  Muriel  had  been  ^^ insane" 
since  March,  1931,  that  would  be  irrelevant;  supra, 
page  4. 

While  conceding  that  the  debt  '' became  worthless 
within  the  taxable  year  1941"  (p.  5,  line  1),  de- 
fendant now  asks  this  Court  to  conclude,  as  a 
matter  of  law  (Conclusion  V),  that  the  ''reason" 
it  became  worthless  was  because  of  the  alleged 
''failure,  neglect  and  refusal"  of  plaintiff's  guar- 
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dian  to  bring  suit  on  the  debt  witMn  three  months 
after  rejection  of  the  claim  by  Judge  Cotton  on 
June  23,  1941. 

Where  is  there  any  evidence  in  this  record  to 
support  either  a  finding  of  fact  or  a  conclusion  of 
law  of  ^'failure,  neglect,  or  refusal"  on  the  part 
of  plaintiff's  guardian  in  connection  with  his  ad- 
mitted omission  to  bring  suit  following  Judge  Cot- 
ton's rejection?  Defendant  points  to  none  and 
there  is  none. 

If  under  the  law  as  applied  to  the  facts,  the 
statute  of  limitations  ran  in  May,  1933  (three  years, 
incidentally,  before  the  guardian's  appointment), 
then  to  have  brought  an  action  within  three  months 
after  June  23,  1941,  would  obviously  have  been 
a  futile  gesture,  particularly  w^hen  such  action 
would  have  been  brought  in  the  same  court.  The 
guardian  was  in  the  court  house  in  Redwood  City 
when  the  attorney  presented  the  claim  to  Judge 
Cotton  in  chambers.  (Tr.  37)  The  claim  (Stip., 
Ex.  H)  shows  on  its  face  that  the  statute  ran  in 
1933,  and  on  its  back  it  shows  the  rejection  by 
Judge  Cotton. 

If  the  guardian's  refraining  from  bringing  what 
any  reasonable  man,  cognizant  of  Judge  Cotton's 
action  and  the  basis  thereof,  would  have  regarded 
as  a  futile  suit,  involved  what  defendant  now  char- 
acterizes by  the  terms  ^ ^failure,  neglect  and  refusal," 
why  did  not  counsel  for  defendant  interrogate  the 
guardian  in  this  respect  when  he  was  on  the  wit- 
ness stand "? 
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The  answer  is  obvious :  after  careful  study  of  the 
whole  case  incident  to  the  careful  preparation  of 
tlie  22-page  stipulation  of  facts,  counsel  for  de- 
fendant was  of  the  opinion  during  the  trial 
that  the  statute  of  limitations  ran  in  1933.  (Tr. 
10;  15.)  And,  after  careful  study  of  the  entire 
record,  including  the  oral  testimony,  counsel  for 
defendant  were  of  the  same  opinion  when  defend- 
ant's brief  was  filed — see  particularly  page  21,  lines 
28-32,  and  page  22,  lines  1-7.  If  at  the  latter  stage 
of  this  litigation,  if  not  by  the  time  of  the  trial, 
counsel  for  defendant  had  not  perceived  the  subtle 
point,  predicated  on  Section  352  C.C.P.,  which 
he  now  advances  for  the  first  time,  how  can  it  in 
fairness  be  said  that  the  guardian  should  have  per- 
ceived it  during  the  three  months  following  June 
23,  1941? 

In  the  letter  of  March  1,  1949,  from  defendant's 
counsel  to  Judge  Goodman,  the  inconsistency  be- 
tween defendant's  brief  and  the  position  now  taken 
is  recognized.  The  statement  is  made  (top  of  page 
2)  that  it  was  ^^ taken  for  granted"  that  the  four- 
year  statute  expired  in  1933.  We  are  utterly  unable 
to  understand  how  counsel  for  defendant  (or  any- 
one) can  properly  accuse  plaintiff's  guardian  with 
'' neglect"  for  not  taking  an  action  in  1941  that 
such  counsel,  as  late  as  January  14,  1949,  would 
have  necessarily  regarded  as  a  futile  gesture. 

Apart  from  the  foregoing,  the  defendant's  un- 
founded assertion  of  '^failure,  neglect  and  refusal" 
necessarily  imputes  bad  faith  on  the  part  of  the 
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guardian.  This  is  not  only  unjustified  and  unjusti- 
fiable; indeed  the  law  is  settled  to  the  contrary. 
^'Good  faith  is  always  presumed  until  the  contrary 
is  show^n  by  proof.  ^'  (Flynn  &  Emrich  Co.  v.  Fed- 
eral Trade  Commission,  52  F.  (2d)  836,  838 
C.C.A.-4,  1931)  ;  (underscoring  supplied.)  See,  also, 
the  strong  statement  in  Equitable  Trust  Co.  v. 
Washington-Idaho  Water,  Light  &  Power  Co.,  300 
Fed.  601  at  617  (Dist.  Ct.  E.  D.  Wash.,  S.  D.,  1924). 
And  the  Tax  Court  on  occasion  has  seen  fit  strongly 
to  admonish  counsel  for  the  Commissioner  of 
Internal  Revenue  not  to  throw  doubt  on  the  bona 
fides  of  actions  of  taxpayers  unless  he  has  evi- 
dence to  support  it.  See  Millard  D.  Olds,  15  B.T.A. 
560  at  565.  Compare,  also,  C.C.P.  Sec.  1963,  sub- 
divisions 1,  4,  19,  20  and  33. 

But  let  us  assume,  for  the  sake  of  the  argument, 
that  if  the  guardian  had  brought  suit  in  1941,  he 
would  have  recovered  a  judgment  for  $150,000. 
Even  so,  in  the  absence  of  bad  faith  in  omitting 
to  take  such  action,  the  deduction  would  neverthe- 
less be  allowable  because  the  income  tax  law  does 
not  insist  on  infallibility  of  honest  judgment.  The 
very  existence,  in  the  Internal  Revenue  Code,  of 
the  bad  debt  deduction  provision  itself  shows  that. 
Examples  are  to  be  found  in  the  following  cases 
under  the  bad  debt  section:  Kate  I.  Nixon,  2 
B.T.A.  524;  Cruger  Co.,  11  B.T.A.  306  at  308; 
Robert  S.  Dennison,  4  T.C.  806. 

See,  also.  Section  23  (e),  allowing  deductions  for 
losses.  Under  this  provision.  Treasury  Regulations 
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111,  Sec.  29.23(e)-l,  provides  that  ''A  loss  occa- 
sioned by  damage  to  an  automobile  maintained  for 
pleasure,  where  such  damage  results  from  the  faulty 
driving  of  the  taxpayer  or  other  person  operating 
the  automobile,  but  is  not  due  to  the  willful  act 
of  negligence  of  the  taxpayer,  is  a  deductible  loss 
in  the  computation  of  net  income."  Aiid  see  last 
paragraph  of  opinion  of  the  Second  Circuit  in 
Shearer  v.  Anderson,  16  P.  (2d)  995  at  997,  6 
A.F.T.R.  at  6485. 

The  omission  of  plaintiff's  guardian  to  bring  suit 
after  June  23,  1941,  was  not  ^^ voluntary" — a  word 
which  appears  near  the  end  of  the  defendant's 
letter  of  March  1 — in  any  sense  which  would  mili- 
tate against  deductibility  here.  It  may  be  admitted 
that  if  an  action  to  recover  would  have  been  suc- 
cessful and  that  the  guardian,  knowing  this,  de- 
liberately refrained  from  suing,  the  deduction 
would  not  be  allowable.  But  there  is  no  evidence 
here  that  brings  this  case  within  that  principle; 
quite  the  contrary. 

And  the  defendant  now  concedes  that  ^Hhe  debt 
became  worthless  within  the  taxable  year  1941." 
(Defendant's  Conclusion  of  Law^  V,  p.  5,  line  1.) 

Conclusion 
It  is  respectfully  submitted  that  the  Findings 
of  Fact  and  Conclusions  of  Law  lodged  by  plain- 
tiff on  February  14,  1949,  are  adequate  and  should 
be  adopted,  and  those  lodged  by  defendant  on  March 
1  should  be  rejected  in  their  entirety. 

It  is  possible,  however,  that  in  view  of  the  present 
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challenge  of  defendant,  the  court  may  wish  to 
adopt  additional  findings.  For  this  reason  possible 
substitutes  for  findings  IV  and  X  will  be  found 
in  the  Appendix  hereto. 

Dated:  March  5,  1949. 

Respectfully  submitted, 

BRADY  &  NOSSAMAN, 
By  /s/  JOSEPH  D.  BRADY, 
/s/  WALTER  L.  NOSSAMAN, 
/s/  JAMES  L.  WOOD, 

Attorneys  for  Plaintiff. 

Appendix 

Suggested  substitutes  for  Findings  of  Fact  IV 
and  X: 

IV. 

On  January  1,  1941  one  John  Barneson  was  in- 
debted in  the  amount  of  $150,000  to  plaintiff  Muriel 
'E.  Barneson  for  cash  loans  in  the  aggregate  sum 
of  $150,000  made  by  plaintiff  to  said  John  Barneson 
in  1928  and  1929,  no  part  of  which  has  ever  been 
repaid.  In  his  brief  filed  in  this  court  on  January 
12,  1949,  the  defendant  claimed  that  ^Hhe  four-year 
statute  of  limitations  for  bringing  suits  upon  an 
open  account  expired  some  time  in  1933  as  to  the 
moneys  advanced  by  her  [plaintiff]  to  her  father 
[John  Barneson]  in  1928,  1929."  Plaintiff  took  the 
same  position  as  defendant  as  to  the  time  when  the 
California  statute  of  limitations  had  run.  In  his 
aforesaid  brief  the  defendant,  in  his  ^^  Statement 
of  Facts'',  also  conceded  and  contended  that  Judge 
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Cotton's  rejection  of  plaintiff's  aforesaid  creditor's 
claim  was  ^^ Pursuant  to  law."  The  Court  finds 
that  the  California  statute  of  limitations  applicable 
to  said  debt  of  $150,000  ran  in  the  year  1933. 

X. 

Said  debt  of  $150,000  did  not  become  worthless 
at  any  time  prior  to  February  25,  1941,  the  date 
of  John  Barneson 's  death.  The  estate  of  John 
Barneson  was  probated  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of 
San  Mateo.  On  June  23,  1941,  plaintiff,  acting 
through  the  guardian  of  her  person  and  estate, 
filed  in  said  probate  proceeding  a  '^ Creditor's 
Claim"  for  $150,000  covering  the  same  two  items 
($100,000  loaned  in  1928  and  $50,000  loaned  in 
1929)  as  are  mentioned  in  Finding  IV  above.  Said 
claim  was  rejected  on  the  same  date  by  Hon- 
orable A.  R.  Cotton,  Judge  of  said  Court,  on  the 
ground  that  it  w^as  barred  by  the  statute  of  limi- 
tations. Plaintiff  did  not  bring  suit  on  said  claim 
within  three  months  after  June  23,  1941,  or  at  all. 
[Stip.,  par.  25,  p.  17]. 

[Endorsed]:     Filed  Mar.  7,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OP  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  action  regularly  came  on  for 
trial,  without  a  jury,  on  September  28,  1948,  before 
the  Honorable  Louis  E.  Goodman,  Judge  presiding. 
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the  plaintiff  in  said  action  appearing  by  her  counsel, 
Brady  &  Nossaman,  of  Los  Angeles,  by  Joseph  D. 
Brady,  Esq.  and  James  L.  Wood,  Esq.,  and  the 
defendant  in  said  action  appearing  by  his  counsel, 
Frank  J.  Hennessy,  Esq.,  United  States  Attorney, 
and  William  E.  Licking,  Esq.,  Assistant  United 
States  Attorney.  Having  considered  the  pleadings, 
admissions,  oral  testimony,  stipulated  facts,  and 
arguments  of  counsel,  the  Court  makes  and  pub- 
lishes the  following: 

Findings  of  Fact 

The  Court  finds  that : 

Upon  the  trial  the  parties  through  their  respec- 
tive counsel  duly  made  and  filed  their  written  stipu- 
lation of  facts.  As  and  for  its  findings  of  fact  the 
Court  adopts  said  stipulation,  including  the  exhibits 
attached  thereto,  and,  based  upon  said  stipulation 
as  supplemented  by  certain  admissions  and  oral 
testimony,  finds  the  essential  facts  to  be  as  follows: 

I. 

Plaintiff,  Muriel  E.  Barneson,  was  duly  adjudged 
to  be  incompetent  on  April  3,  1936.  Lionel  T. 
Barneson  has  at  all  times  since  April  3,  1936  been 
the  duly  appointed,  qualified  and  acting  guardian  of 
her  person  and  estate. 

II. 

At  all  material  times  plaintiff  Muriel  E.  Barne- 
son and  said  Lionel  T.  Barneson  were,  and  still  are, 
citizens  of  the  United  States,  domiciled  in  the  State 
of  California. 
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III. 

Defendant  is,  and  at  all  times  since  May  14,  1945, 
has  been,  the  duly  appointed  and  acting  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia. 

IV. 

On  January  1,  1941  one  John  Barneson  was  in- 
debted in  the  amount  of  $150,000  to  plaintiff  Muriel 
E.  Barneson  for  cash  loans  in  the  aggregate  sum 
of  $150,000  made  by  plaintiff  to  said  John  Barne- 
son in  1928  and  1929,  no  part  of  which  has  ever 
been  repaid. 

V. 

Plaintiff  duly  filed  her  federal  income  tax  return 
for  the  calendar  and  taxable  year  1941.  In  that 
return  she  claimed  a  bad  debt  deduction  in  the 
amount  of  $150,000  representing  the  aforesaid  debt. 
Subsequently,  said  return  w^as  examined  by  the  In- 
ternal Revenue  Agent  in  Charge  at  San  Francisco. 
Said  official  disallowed  the  $150,000  bad  debt  deduc- 
tion, made  certain  other  adjustments,  and  eventually 
asserted,  on  behalf  of  the  Commissioner  of  Internal 
Revenue,  a  deficiency  for  the  taxable  year  1941  of 
$70,369.97.  Plaintiff  has  not  claimed  and  the  Com- 
missioner has  not  allow^ed  any  part  of  said  $150,000 
as  a  deduction  from  plaintiff's  gross  income  in  any 
other  taxable  year. 

VI. 

On  June  28,  1945,  plaintiff  paid  to  the  defendant, 
as  Collector  of  Internal  Revenue,  the  sum  of  $70,- 
369.97,  the  amount  of  the  asserted  deficiency.    Said 
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payment  was  made  under  simultaneous  written  pro- 
test that  no  deficiency  was  owing.  Subsequently,  on 
notice  and  demand  from  the  defendant,  plaintiff 
paid  defendant,  on  October  18,  1945,  the  sum  of 
$13,872.52  as  interest  on  said  asserted  deficiency. 
The  amount  of  $1,037.92  of  the  asserted  deficiency 
of  $70,369.97,  and  the  amount  of  $204.62  of  the  in- 
terest of  $13,872.52  arose  from  adjustments  other 
than  disallowance  of  said  bad  debt  deduction,  and  it 
has  been  stipulated  by  the  parties  in  this  case  that 
plaintiff  is  entitled  to  recover  such  sums,  with  inter- 
est as  provided  by  law,  regardless  of  the  decision 
as  to  the  bad  debt  issue.  The  balance  of  the  defi- 
ciency paid,  to  wit,  $69,332.05,  and  the  balance  of 
the  interest  paid,  to  wit,  $13,667.90,  arise  from  the 
bad  debt  deduction  disallowance. 

VII. 

Plaintiff  duly  filed  an  appropriate  and  timely 
claim  for  refund  of  the  tax  and  interest  above  meur 
tioned.  The  Commissioner  failed  to  render  a  de- 
cision thereon  within  six  months  after  filing  or  at 
all. 

VIII. 

No  part  of  the  tax  or  interest  paid  by  the  plain- 
tiff, as  aforesaid,  has  been  refunded  or  credited  or 
repaid. 

IX. 

Plaintiff  commenced  this  action  within  the  time 
and  in  the  manner  provided  by  law. 

X. 

Said  debt  of  $150,000  did  not  become  worthless 
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at  any  time  prior  to  February  25,  1941,  the  date 
of  John  Barneson's  death. 

XI. 

Said  debt  became  worthless  within  the  taxable 
year  1941. 

XII. 

There  was  probable  cause  for  the  acts  done  by 
defendant  James  G.  Smyth,  Collector  of  Internal 
Revenue,  acting  pursuant  to  the  orders  and  direc- 
tions of  the  Commissioner  of  Internal  Revenue. 

Conclusions  of  Law 

As  Conclusions  of  Law  from  the  foregoing  Find- 
ings of  Fact,  the  Court  concludes  that : 

I. 

The  Court  has  jurisdiction  of  the  parties  and 
the  subject  matter  of  this  action. 

II. 
The  debt  in  the  amount  of  $150,000  heretofore 
referred   to  became   worthless   within   the   taxable 
year  1941  within  the  meaning  of  Section  23  (k)  (1) 
of  the  Internal  Revenue  Code  as  amended. 

III. 

Plaintiff  was  legally  entitled  to  deduct  from  her 
gross  income  for  the  taxable  year  1941  the  amount 
of  $150,000  as  a  bad  debt. 

IV. 

Plaintitf  is  entitled  to  recover  from  the  defend- 
ant the  sum  of  $84,242.49  together  with  interest 
as  jjrovided  by  law  on  $70,369.97  of  said  amount 
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from   June   28,    1945,    and   on    $13,872.52    of    said 
amount  from  October  18,  1945. 

V. 

By  reason  of  the  probable  cause  for  the  acts  of 
the  defendant  or  other  officials  of  the  Treasury  De- 
partment, as  found  by  the  Court,  the  judgment  to 
be  entered  herein,  upon  becoming  final,  shall  be 
provided  for  and  paid  out  of  the  proper  appropria- 
tion from  the  Treasury  of  the  United  States. 

Dated:  San  Francisco,  California,  March  25th, 
1949. 

/s/  LOUIS  E.  GOODMAN, 

Judge  of  the  District  Court. 
Approved  as  to  form  as  provided  by  Rule  5  (d) 
of  this  Court. 

/s/  PRANK  J.  HENNESSY, 
U.  S.  Atty. 

/s/  C.  ELMER  COLLETT, 

Asst.  U.  S.  Atty. 

I  have  rejected  defendant's  proposed  amendments 
to  the  Findings  because  they  raise  questions  prop- 
erly presentable  on  Motion  for  New  Trial. 

March  25,  1949. 

/s/  LOUIS  E.  GOODMAN, 
District  Judge. 
[Endorsed]  :     Filed  Mar.  25,  1949. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division. 

No.  27929-G 

MURIEL  E.  BARNESON,  an  Incompetent  Per- 
son, by  Lionel  T.  Barneson,  Guardian, 

Plaintife, 
vs. 

JAMES  G.  SMYTH,  Collector  of  Internal  Revenue, 

Defendant. 

JUDGMENT 

The  above-entitled  action,  having  regularly  come 
on  for  trial,  without  a  jury,  on  September  28,  1948, 
before  the  Honorable  Louis  E.  Goodman,  Judge  pre- 
siding, the  plaintiff  in  said  action  appearing  by  her 
counsel,  Brady  &  Nossaman,  by  Joseph  D.  Brady, 
Esq.,  and  James  L.  Wood,  Esq.,  and  the  defend- 
ant in  said  action  appearing  by  his  counsel.  Prank 
J.  Hennessy,  Esq.,  United  States  Attorney,  and 
William  E.  Licking,  Esq.,  Assistant  United  States 
Attorney,  and  the  Court  having  considered  the  stip- 
ulated facts,  admissions,  oral  evidence  and  argu- 
ments of  counsel,  and  having  made  and  filed  its 
Findings  of  Fact  and  Conclusions  of  Law, 

It  Is  Ordered,  Adjudged  and  Decreed: 

(1)  That  plaintiff,  Muriel  E.  Barneson,  an  in- 
competent person  (Lionel  T.  Barneson,  guardian), 
recover  from  defendant,  James  G.  Smyth,  Collec-. 
tor   of  Internal   Revenue,   the   sum   of   $84,242.49, 
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overpayment  of  federal  income  tax  for  the  calen- 
dar year  1941,  together  with  interest  as  provided 
by  law  on  $70,369.97  of  said  amount  from  June  28, 
1945,  and  on  $13,872.52  of  said  amount  from  Octo- 
ber 18,  1945. 

(2)  That  the  Court  having  heretofore  certified, 
pursuant  to  Section  2006,  Title  28,  of  the  United 
States  Code,  that  there  was  probable  cause  for  the 
acts  done  by  defendant,  James  G.  Smyth,  Collec- 
tor of  Internal  Revenue,  as  set  forth  in  said  Find- 
ings of  Fact,  the  amount  for  which  judgment  is 
herein  given  against  said  defendant  shall,  upon  the 
judgment  becoming  final,  be  provided  for  and  paid 
out  of  a  proper  appropriation  from  the  Treasury  of 
the  United  States. 

Dated  this  25th  day  of  March,  1949. 

/s/  LOUIS  E.  GOODMAN, 

Judge  of  the  District  Court. 

Entered  in  Civil  Docket  March  28,  1949. 

The  foregoing  judgment  is  hereby  approved  as 
to  form  as  provided  by  Rule  5  (d)  of  this  Court. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 

[Endorsed]  :     March  25,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OP  PROBABLE  CAUSE 

It  appearing  to  the  satisfaction  of  the  Court  that 
the  subject  matter  of  the  judgment  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant  in 
the  above-entitled  action  is  money  exacted  by  or 
paid  to  the  defendant,  and  by  him  paid  into  the 
Treasury  of  the  United  States,  the  Court  hereby 
certifies  that  there  was  probable  cause  for  the  acts 
of  the  defendant  in  collecting  said  money  and  pay- 
ing the  same  into  the  Treasury,  and  that  said  de- 
fendant acted  under  the  directions  of  the  Secre- 
tary of  the  Treasury  or  other  proper  officer  of  the 
Government  in  so  doing. 

Dated  this  25th  day  of  March,  1949. 

/s/  LOUIS  E.  GOODMAN, 
Judge. 

Approved  as  to  form  this  14th  day  of  February, 
1949. 

/s/  PRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 

[Endorsed]:     Piled  March  25,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE 

You  Are  Hereby  Notified  that  on  March  28,  1949, 
a  Decree  Judgment  was  entered  of  record  in  this 
office  in  the  above-entitled  case. 

San  Francisco,  California,  Mar.  29,  1949. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  NEW  TRIAL 

To  the  Honorable  the  above-entitled  Court,  and  to 
Muriel  E.  Barneson,  an  Incompetent  Person, 
by  Lionel  T.  Barneson,  Guardian,  Plaintiff, 
and  to  Brady  and  Nossaman,  attorneys  for 
Plaintiff: 

You  are  hereby  notified  that  on  April  18,  1949, 
at  the  hour  of  10:00  o'clock  a.m.  on  said  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  at  the 
Court  Room  of  the  above-entitled  Court,  in  the  Post 
Office  Building  in  the  City  and  County  of  San  Fran- 
cisco, State  and  Northern  District  of  California, 
defendant  will  and  hereby  does  move  the  above-enti- 
tled court  for  its  order  granting  new  trial  in  the 
above-entitled  action. 
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Said  motion  will  be  made  on  the  ground  that  said 
Findings  of  Fact  and  Conclusions  of  Law  and  Judg- 
ment made  herein  are: 

1.  The  decision  is  contrary  to  the  law  in  the 
case. 

2.  The  decision  is  contrary  to  the  evidence  in  the 
case. 

3.  The  decision  and  judgment  are  contrary  to 
the  law  and  evidence  in  the  case. 

4.  The  evidence  is  insufficient  to  support  the 
decision. 

5.  The  evidence  is  insufficient  to  support  the 
decision,  and  judgment. 

6.  The  decision  is  against  the  weight  of  and  con- 
trary to  the  evidence,  and  that  the  evidence  herein 
compels  contrary  Findings,  Conclusions  and  Judg- 
ment. 

7.  The  decision  and  judgment  are  contrary  to 
and  against  law. 

8.  The  evidence  shows  that  a  decision  and  judg- 
ment should  have  been  rendered  in  favor  of  de- 
fendant, and  that  the  decision  and  judgment,  as 
rendered,  are  contrary  to  law,  and  will  be  based 
on  this  notice,  the  minutes  of  the  court,  the  record 
of  tlie  evidence  herein,  on  the  said  Findings,  Con- 
clusions and  Judgment  made  herein,  and  on  all  the 
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records,  papers,  pleadings  and  files  in  the  above- 
entitled  action. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  7,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT   OF    SERVICE   BY   MAIL 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

Beatrice  H.  Schryver,  being  duly  sworn,  deposes 
and  says : 

That  her  business  address  is  422  United  States 
Courthouse  and  Post  Office  Building,  Seventh  and 
Mission  Streets,  San  Francisco,  California;  that 
she  is  a  citizen  of  the  United  States  and  a  resident 
of  the  City  and  County  of  San  Francisco ;  that  she 
is  over  the  age  of  eighteen  years,  and  not  a  party 
to  the  above-entitled  cause;  that  on  the  7th  day  of 
April,  1949,  she  placed  one  copy  of  Notice  of  Mo- 
tion for  New  Trial,  in  the  above-entitled  action,  in 
an  envelope  addressed  to  Messrs.  Brady  &  Nossa- 
man.  Attorneys  at  Law,  433  South  Spring  Street, 
Los  Angeles  13,  California,  which  is  the  office  ad- 
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dress  of  the  attorneys  for  the  above-named  Plain- 
tiff, sealed  said  envelope,  and  deposited  it  in  the 
United  States  Mail  at  San  Francisco,  California, 
with  postage  thereon  fully  prepaid ;  that  there  is  de- 
livery service  by  United  States  mail  at  the  place 
so  addressed,  and  regular  communication  by  United 
States  mail  between  the  place  of  mailing  and  the 
place  so  addressed. 

/s/  BEATRICE  H.  SCHRYVER. 
Subscribed  and  sworn  to  before  me  this  8th  day 
of  April,  1949. 

[Seal]         /s/  E.  C.  EVENSEN, 
Deputy  Clerk,  U.  S.  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed]  :     Filed  April  8,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  PLAINTIFF'S  REASONS 
IN  OPPOSITION  TO  DEFENDANT'S  MO- 
TION FOR  NEW  TRIAL  AND  LIST  OF 
AUTHORITIES  ON  WHICH  PLAINTIFF 
RELIES 

1.  A  trial  court  is  loath  to  grant  a  new  trial. 

3  Moore's  Federal  Practice, 
Sec.  59.01,  page  3242. 

2.  The  court  will  not  listen  again  to  the  argu- 
ments made  prior  to  judgment. 
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Hostetter  Co.  v.  Comerford, 

99  Fed.  834,  835  (Cir.  Ct.,  N.  Y.,  1900)  ; 

Pittsburgh  Reduction  Co.  v.  Cowles  Electric 
Smelting  &  Aluminum  Co.,  64  Fed.  125,  132 
(Cir.  Ct.,  Ohio,  1894) ; 

Giant  Powder  Co.  v.  California  Vigorit  Pow- 
der Co.,  5  Fed.  197,  201  (Cir.  Ct.,  Calif., 
1880). 

3.  As  to  points  of  law  argued  prior  to  judgment, 
the  losing  party's  remedy  in  case  of  error  is  by 
appeal. 

Jenkins  v.  Eldridge,  Fed.  Cas.  No.  7267,  p. 
506  (Cir.  Ct.,  Mass.,  1845)  ; 

Giant  Powder  Co.  v.  California  Vigorit  Pow- 
der Co.,  supra; 

Champion  Spark  Plug  Co.  v.  Sanders,  63  F. 
Supp.  345,  346  (D.C.,  N.Y.,  1945). 

4.  In  submitting  the  case  at  bar  for  decision,  de- 
fendant not  only  admitted  but  contended  that  the 
statute  of  limitations  ran  in  1933.  Defendant  will 
not  now  be  permitted  to  repudiate  that  admission 
or  to  escape  its  binding  effect. 

King  V.  Edward  Hines  Lumber  Co.,  68  F. 
Supp.  1019  (D.C.,  Oregon,  1946). 

5.  The  defendant  having  tried  this  lawsuit  on 
one  theory,  cannot  obtain  a  new  trial  in  an  effort 
to  retry  it  on  a  different  theory,  much  less  a  wholly 
inconsistent  one. 

Colonial  Book  Co.  v.  Amsco  School  Publi- 
cations, 159  Dept.  Justice  Bulletin,  6  Fed. 
Rules  Serv.  59  b.  1,  Case  No.  1  (D.  C,  N. 
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Y.,   1942).     (Case  originally  defended  on 
theory   of   no   infringement   of   plaintiff's 
patent ;    defendant    unsuccessfully    sought 
new  trial  on  theory  plaintiff  had  no  valid 
patent) ; 
Lockwood  V.  Cleveland,  20  Fed.  164  (Cir.  Ct., 
N.  J.,  1884).    (Situation  parallel  to  Colo- 
nial Book  Co.  case,  supra) ; 
Teller  v.  Athens  Stone  Works,  9  Fed.  Rules 
Serv.  51.33,  Case  No.  2  (D.  C,  Tenn.,  1946). 
6.     In  any  event  a  new  trial  should  not  be  granted 
where,   as   here,   the   judgment   would   be   for   the 
plaintiff  even  if  a  new  theory  were  considered.   See 
Plaintiff's    Objections    to    Defendant's    Proposed 
Amended  Findings  of  Fact  and  Conclusions  of  Law, 
filed  March  7,  1949,  p.  8,  line  22,  to  p.  10,  line  3. 

Dated:     April  15,  1949. 

/s/  BRADY  &  NOSSAMAN, 
By  /s/  J.  D.  B., 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  April  19,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  DEFENDANT'S   MOTION 
FOR  NEW  TRIAL 

Defendant's  Motion  for  New  Trial  having  regu- 
larly come  on  for  hearing  at  10:00  o'clock  a.m. 
on  the  18th  day  of  April,  1949,  Honorable  Judge 
Louis  E.  Goodman  presiding;  and  the  Court  hav- 
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ing  heard  and  considered  Defendant's  Motion  for 
New  Trial,  the  minutes  of  the  Court,  the  record 
of  the  evidence,  Findings  of  Fact  and  Conclusions 
of  Law,  the  Judgment,  and  all  other  records,  papers, 
pleadings  and  files  in  the  above-entitled  action;  it 
is  hereby 

Ordered,  Adjudged  and  Decreed  that  defendant's 
Motion  for  New  Trial  be  denied. 

Dated:  April  19th,  1949. 

/s/  LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  April  19,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To:  Messrs.  Brady  &  Nossaman,  433  South  Spring 
St.,  Los  Angeles  13,  Calif.   Frank  J.  Hennessy, 
Esq.,  P.  O.  Bldg.,  San  Francisco,  Calif. 
You  Are  Hereby  Notified  that  on  April  19,  1949, 
Judge  Louis  E.  Goodman,  Judge,  Ordered  defend- 
ant's motion  for  a  new  trial  Denied. 

San  Francisco,  California,  April  20,  1949. 
C.  W.  CALBREATH,  ECE 
Clerk,  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  Is  Hereby  Given  that  the  defendant  James 
G.    Smyth   hereby   appeals   to   the   United    States 
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Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  by  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
in  favor  of  Plaintiff  and  against  said  defendant  on 
March  28,  1949,  and  from  the  Order  Denying  de- 
fendant's Motion  for  New  Trial  by  said  Court  on 
April  19,  1949. 

Dated:     May  19,  1949. 

/s/  PRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

[Endorsed] :     Piled  May  27,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE 

To:  Messrs.  Brady  &  Nossaman,  433  South  Spring 
St.,  Los  Angeles  13,  Calif. 

You  Are  Hereby  Notified  that  on  May  27,  1949, 
a  Notice  of  Appeal  was  fided  by  Defendant  in  the 
above-entitled  case.  A  copy  of  which  is  enclosed 
herewith. 

San  Prancisco,  California,  May  31,  1949. 

C.  W.  CALBREATH,  ECE 

Clerk,  U.  S.  District  Court. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  REC- 
ORD AND  DOCKET  CAUSE  ON  AP- 
PEAL 

The  defendant  herein  having  on  May  19,  1949, 
duly  filed  Notice  of  Appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  by  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California 
in  favor  of  plaintiff  and  against  said  defendant  on 
March  28,  1949,  and  from  the  order  denying  de- 
fendant's motion  for  a  new  trial  by  said  Court  on 
April  19,  1949,  now,  upon  application  of  said  de- 
fendant and  appellant,  appearing  by  Frank  J.  Hen- 
nessy,  United  States  Attorney  for  the  Northern 
District  of  California,  and  good  cause  appearing 
therefor. 

It  Is  Hereby  Ordered  that  said  defendant  and 
appellant  have  and  is  hereby  given  to  and  includ- 
ing August  17,  1949,  for  filing  the  record  on  ap- 
peal and  docketing  the  cause  with  said  Appellate 
Court. 

Dated:     June  21,  1949. 

/s/  LOUIS  E.  GOODMAN, 

U.   S.   District  Judge. 

[Endorsed]  :     Filed  June  21,  1949. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  THE 
DEFENDANT  INTENDS  TO  RELY  ON 
APPEAL 

Defendant  hereby  designates  the  following  as 
the  points  on  which  he  intends  to  rely  in  the  Ap- 
peal of  said  Cause  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  this  Designation  to 
be  filed  with  the  Transcript  of  Record: 
i)  1.  The  District  Court  erred  in  making  and 
adopting  its  Finding  of  Fact  numbered  IV  in  that 
said  finding  of  fact  is  contrary  to  the  evidence  and 
is  not  supported  by  any  substantial  evidence  in  the 
record. 

2.  The  District  Court  erred  in  failing  to  find  as 
a  fact  that  John  Barneson  was  not  indebted  to 
plaintiff  Muriel  E.  Barneson  for  any  amount  on 
January  1,  1941,  or  at  any  other  time  during  the 
year  1941. 

3.  The  District  Court  erred  in  making  and  adopt- 
ing its  Findings  of  Fact  numbered  X  and  XI  in 
that  said  findings  of  fact  are  not  supported  by  any 
substantial  evidence  before  the  Court  and  are  con- 
trary to  said  evidence. 

4.  The  District  Court  erred  in  failing  to  find 
that  any  debt  of  John  Barneson  to  Muriel  E.  Bar- 
neson, the  plaintiff,  that  may  have  existed  became 
barred  by  the  Statute  of  Limitations  and  worth- 
less prior  to  the  commencement  of  the  taxable  year 
1941,  or  has  by  reason  of  the  insanity  of  Muriel 
E.  Barneson  and  the  consequent  tolling  of  the  ap- 
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plicable  statute  of  limitations  never  become  worth- 
less. 

5.  The  District  Court  erred  in  drawing  its  Con- 
clusion of  Law  numbered  II  in  that  said  conclu- 
sion is  not  supported  by  the  evidence  or  by  the  facts 
found  by  the  Court. 

6.  The  District  Court  erred  in  failing  to  con- 
clude that  as  a  matter  of  law  the  debt  in  the  amount 
of  $150,000.00  which  it  had  found  as  fact  to  be  due 
from  John  Barneson  to  Muriel  E.  Barneson,  the 
plaintiff,  was  volimtarily  allowed  to  become  out- 
lawed and  worthless  by  the  inaction  and  failure  of 
Muriel  E.  Barneson  or  Lionel  T.  Barneson,  her 
guardian,  to  press  for  its  payment  by  the  debtor  or 
his  estate  who  were  at  all  times  solvent  and  abun- 
dantly able  to  pay  the  obligation,  and  said  debt 
therefore  did  not  qualify  as  a  worthless  debt  within 
the  meaning  and  intent  of  Section  23 (K)  (1)  of  the 
Internal  Revenue  Code  as  Amended. 

7.  The  District  Court  erred  in  drawing  its  Con- 
clusion of  Law  numbered  III  in  that  it  should  have 
concluded  that  as  a  matter  of  law  plaintiff  was  not 
legally  entitled  to  deduct  the  amount  of  $150,- 
000.00  or  any  sum  from  her  gross  income  for  the 
taxable  year  1941  as  a  bad  debt  when  she,  or  her 
guardian,  Lionel  T.  Barneson,  had  caused  or  con- 
tributed to  the  debt's  worthlessness  by  voluntarily 
refraining  from  enforcing  its  payment  when  due 
by  a  solvent  debtor  abundantly  able  to  satisfy  the 
obligation. 

8.  The  District  Court  erred  in  drawing  its  Con- 
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elusion  of  Law  numbered  IV  in  that  the  evidence  be- 
fore the  Court  and  the  facts  found  by  it  do  not  sup- 
port a  conclusion  that  plaintiff  is  as  a  matter  of 
law  entitled  to  recover  any  sum  from  the  defend- 
ant in  excess  of  $1,242.52. 

9.  The  District  Court  erred  in  rendering  judg- 
ment against  the  defendant  for  any  sum  in  excess 
of  $1,242.52  with  interest  thereon  as  provided  by 
law. 

Dated:     July  29, 1949. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney. 
/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney,  Attorneys  for  Defendant- 
Appellant. 

[Endorsed]:     Filed  Aug.  2,  1949. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  DESIGNATION  OF 
CONTENTS  OF  RECORD  ON  APPEAL 

To:  the  Clerk  of  the  above-entitled  Court,  and  to 
Messrs.  Joseph  D.  Brady  and  Walter  L.  Nossa- 
man.  Attorneys  for  Plaintiff: 

The  defendant  above,  by  its  attorneys,  hereby 
designates  for  inclusion  in  Transcript  of  Record 
upon  Appeal  the  entire  record  before  the  District 
Court,  including  the  following: 
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1.  Complaint.     (Piled  2-25-48.) 

2.  Answer.     (Filed  5-11-48.) 

3.  Stipulation  of  Facts,  including  Exhibits  A, 
B,  B-1,  C,  D,  E,  F,  G,  H,  attached  thereto.  (Filed 
9-24-48.) 

4.  Stipulation  to  Correct  Reporter's  Transcript. 
(Filed  10-29-48.) 

5.  Reporter's  Transcript.     (Filed  11-9-48.) 

6.  Order  for  Judgment.     (Filed  2-8-49.) 

7.  Order  of  Court.     (Filed  2-18-49.) 

8.  Plaintiff's  Objections  to  Defendant's  Pro- 
posed Amended  Findings  of  Fact  and  Conclusions 
of  Law.     (Filed  3-7-49.) 

9.  Letter  of  Joseph  D.  Brady.     (Filed  3-9-49.) 

10.  Findings  of  Fact  and  Conclusions  of  Law. 
(Filed  3-25-49.) 

11.  Defendant's  Proposed  Amended  Findings  of 
Fact  and  Conclusions  of  Law.     (Lodged  3-1-49.) 

12.  Judgment.     (Filed  3-25-49.) 

13.  Certificate  of  Probable  Cause.  (Filed  3-25- 
49.) 

14.  Notice  of  Entry  of  Judgment.  (Dated  3- 
29-49.) 

15.  Notice  of  Motion  for  New  Trial.  (Filed  4- 
7-49.) 

16.  Affidavit  of  Service  of  Notice  of  Motion  for 
New  Trial  by  Mail.     (Filed  4-8-49.) 

17.  Notice  of  Denial  of  Motion  for  New  Trial. 
(Dated  4-20-49.) 

18.  Statement  of  Plaintiff's  Reasons  in  Opposi- 
tion to  Defendant's  Motion  for  New  Trial.  (Filed 
4-19-49.) 
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19.  Order  Denying  Defendant's  Motion  for  New 
Trial.     (Piled  4-19-49.) 

20.  Notice  of  Filing  Notice  of  Appeal.     (Dated 
5-31-49.) 

21.  Notice  of  Appeal.     (Filed  5-27-49.) 

22.  Order  Extending  Time  to  File  Record  and 
Docket  Cause  on  Appeal.     (Filed  6-21-49.) 

23.  Statement  of  Points  Intended  to  Be  Relied 
Upon  on  Appeal. 

24.  This  Designation. 

Dated:    August  2,  1949. 

/s/  PRANK  J.  HENNESSY, 
U.  S.  Attorney, 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant- 
Appellant. 

[Endorsed] :    Piled  Aug.  2,  1949. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  27,929-G 

LIONEL  T.  BAENESON,  Guardian  of  Muriel  E. 
Barneson, 

Plaintiff, 

vs. 

JAMES  G.  SMYTH,  Collector  of  Internal  Eevenue, 

Defendant. 

REPORTER'S  TRANSCRIPT 

Tuesday,  September  28,  1948 

Appearances : 

JAMES  D.  BRADY  and 
JAMES  L.  WOOD, 

For  the  Plaintiff. 

WM.  E.  LICKING, 

For  the  United  States.  [1^] 

Before:  Hon.  Louis  E.  Goodman,  Judge. 

The  Court:    Proceed,  Counsel. 

Mr.  Brady:  I  am  Joseph  D.  Brady,  and  my  as- 
sociate is  James  L.  Wood.  As  you  will  see  from 
the  papers  just  handed  to  your  Honor,  Mr.  Licking 
and  counsel  for  the  plaintiff  have  worked  out  a 
very  carefully  prepared  stipulation  of  facts.  We 
expect  to  have  just  one  witness.  The  case  is  a  Fed- 
eral Income  Tax  case  of  Muriel  E.  Barneson,  who 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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is  an  incompetent.  The  year  involved  is  the  year 
1941.  In  Miss  Barneson 's  1941  return,  she  claimed 
a  bad  debt  deduction  of  $150,000.  While  her  gross 
income  was  large,  it  was  less  than  $150,000,  so  that 
on  her  tax  return  there  was  no  tax  liability. 

The  Commissioner  of  Internal  Revenue,  after  ex- 
amination of  that  return,  made  three  or  four  adjust- 
ments in  gross  income,  on  the  deductions;  all  of  them 
were  of  a  minor  character  except  the  bad  debt  de- 
duction. The  Commissioner  disallowed  the  $150,000 
bad  deduction,  and  all  the  adjustments  taken  to- 
gether produce  an  asserted  deficiency  for  the  year 
1941  of  some  $70,300. 

The  plaintiff  chose  to  pay  the  tax  with  interest, 
and  to  file  a  claim  for  a  refund.  All  those  things 
were  done.  The  Commissioner  did  not  act  upon  the 
claim  for  a  refund,  to  allow  or  disallow  it  within 
the  six  months  provided  in  the  Internal  Revenue 
Code;  and  hence  we  brought  this  action. 

The  stipulation  of  facts  contains  one  or  two  para- 
graphs near  the  end  in  which  the  parties  dispose  of 
two  minor  issues.  The  plaintiff  abandoned  one 
issue,  and  the  Government  has  [2]  conceded  that 
Miss  Barneson  is  entitled  to  an  adjustment  in  her 
favor  of  some  $1,606  in  net  income,  which  auto- 
matically entitles  her,  as  paragraph  28  of  the  stipu- 
lation on  page  20  show^s,  to  a  judgment  in  her  favor 
for  some  $1,200 — I  beg  your  jiardon,  your  Honor, 
that  is  paragraph  31,  on  page  21,  some  $1292,  to- 
gether with  interest,  even  if  your  Honor,  much  to 
the  chagrin  of  i)laintiff's  counsel,  should  rule  the 
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Commissioner  was  right  on  the  disallowance  of  the 
bad  debt. 

Now,  we  have  narrowed  the  issue  down  to  the 
bad  debt  deduction.  That  involves  questions  of  fact. 
I  think  that  the  law  is  very  clear.  The  Internal 
Revenue  Code  as  in  effect  for  this  taxable  year  1941, 
by  an  amendment  in  1942  Revenue  Act,  which  was 
made  retroactive,  permits  taxpayers  to  take  deduc- 
tions for  ^^  debts  which  become  worthless  within  the 
taxable  year'';  so  the  plaintiff  must  prove  of  course 
that  on  January  1,  1941,  the  first  day  of  our  taxable 
year,  a  debt  was  owing  to  this  plaintiff,  that  it  was 
a  subsisting  debt  on  that  date,  and  that  it  had  value 
on  that  date.  In  other  words,  that  it  had  not  be- 
come worthless  on  December  31,  1940,  or  in  some 
prior  year. 

We  have  to  go  further  and  we  have  to  show  that, 
assuming  that  there  was  a  subsisting  debt  on  Janu- 
ary 1,  1941,  it  became  worthless  during  the  calendar 
year  and  taxable  year  1941. 

The  Court:  In  1941,  any  debt,  whether  business 
or  otherwise,  demonstrated  to  be  worthless  could  be 
deducted "? 

Mr.  Brady :    That  is  right,  your  Honor.  [3] 

The  Court:  Is  that  equally  true  in  the  case  of 
losses  through 

Mr.  Brady:     True  of  what? 

The  Court :    Of  business  losses  ? 

Mr.  Brady:    The  capital  gains  and  losses,  yes. 

Mr.  Licking :  Business  losses  incurred  during  the 
entire  year. 

The  Court :    That  is  not  pertinent  now.  Go  ahead. 


Muriel  E,  Barneson  99 

Mr.  Brady:  I  just  want  to  observe,  under  this 
case,  that  the  facts  which  are  admitted  in  evidence, 
the  stipulation  of  facts  alone,  I  think  your  Honor 
is  bound  to  conclude  Miss  Barneson  could  not, 
under  the  facts  and  the  law,  have  claimed  a  deduc- 
tion for  this  $150,000  in  any  prior  taxable  year  to 
ours. 

I  think  your  Honor  will  conclude  she  had  a  valid 
subsisting  debt,  and  it  was  valuable  because,  among 
other  things,  the  stipulation  states  flatly  at  all  times 
from  the  dates  in  1928  and  1929  that  Miss  Barneson 
transferred  this  $150,000  to  her  father,  and  her 
father  at  all  times  had  the  requisite  financial  ability 
to  have  paid  Miss  Barneson  $150,000  on  demand; 
so  we  don't  have  any  question  of  a  bad  debt  result- 
ing from  the  financial  inability  of  the  debtor  to  pay. 

The  Court:    I  don't  quite  get  that. 

Mr.  Brady:    Will  you  let  me  expand  thatl 

The  Court:  Did  the  debt  consist  of  some  money 
the  plaintiff  had  loaned  ^.  [4] 

Mr.  Brady:  We  claim  it  is  a  loan.  In  deference 
to  the  Government,  they  may  suggest  that  the 
character  of  the  money  was  not  a  loan.  I  will  defer 
that  to  the  point  which  I  think  your  Honor  wants 
to  know 

The  Court:    What  is  the  issue *? 

Mr.  Brady:  We  claim  the  debt  became  worthless 
because  it  was  barred  by  the  California  four-year 
statute  of  limitations.  John  Barneson  died  Febru- 
ary 25,  1941,  in  this  taxable  year. 

The  Court :  He  was  the  man  that  owed  the 
money. 
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Mr.  Brady:  He  was  the  man  that  owed  the 
money — we  claim  he  owed  money.    He  died. 

The  Court:  The  Barneson  that  was  in  the  oil 
business  % 

Mr.  Brady:  That  is  right,  Captain  John  Barne- 
son. 

.  The   Court:      Lived    down    on    Central    Avenue, 
didn't  he^ 

Mr.  Brady:  I  do  not  know.  I  am  from  Los 
Angeles. 

Mr.  Licking:     That  is  correct,  your  Honor. 

The  Court:  I  remember  when  I  was  first  mar- 
ried, that  is,  the  first  year  of  my  marriage,  I  lived 
in  a  house  owned  by  my  wife's  parents  on  Central 
Avenue.  The  fact  is,  if  I  recall  correctly,  Barne- 
son lived  a  few  houses  away  in  that  street. 

Mr.  Licking:  That  is  my  understanding.  It  is 
hearsay  as  far  as  I  am  concerned,  but  I  believe  that 
is  right. 

The  Court:  Muriel  is  a  daughter  of  John 
Barneson. 

Mr.  Brady:  Muriel  is  a  daughter  of  John. 
Muriel  is  not  present,  and  she  is  the  creditor.  John 
Barneson  was  the  [5]  debtor. 

Mr.  Licking:    So  you  contend. 

The  Court:  What  is  the  issue"?  As  to  whether 
there  was  a  debt,  and  as  to  whether  it  became  worth- 
less also  ? 

Mr.  Brady :    That  is  right,  two  issues. 

The  Court:  Are  you  going  to  produce  any  evi- 
dence besides  the  stipulation? 
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Mr.  Brady:  Yes,  we  are  going  to  call  Lionel 
Barneson  who  is  the  guardian  of  Muriel. 

The  Court:    Why  don't  you  do  thaf? 

Mr.  Brady :  I  think  it  would  be  better  if  I  could 
relate  some  of  the  facts  stipulated  there. 

Miss  Barneson  has  been  adjudicated  incompetent 
since  April  3, 1936.  She  can't  be  here.  She  couldn't 
testify  if  she  were  physically  present;  actually,  as 
Lionel  Barneson  will  show,  she  became  actually  in- 
competent in  March  of  1931. 

Mr.  Licking:  Mr.  Brady — as  you  will  offer  to 
show  by  Lionel  Barneson. 

Mr.  Brady:     I  can't  hear. 

Mr.  Licking:  As  you  will  offer  to  show,  rather 
than  you  will  show. 

Mr.  Brady:  Yes,  that  can  be  taken  as  implicit 
in  anything  I  may  say  here. 

Back  in  1928,  Harold  Barneson,  a  brother  of 
Muriel  and  Lionel  Barneson,  was  in  the  stock  brok- 
erage business  in  San  [6]  Francisco  and  Los  An- 
geles doing  business  as  H.  J.  Barneson  &  Company. 
In  1928  and  1929  his  stock  brokerage  business  was 
expanding  and  he  needed  working  capital;  so  he 
appealed  to  his  father  for  some  money  in  1928.  His 
father  transferred  $300,000  to  Harold  Barneson  for 
use  as  working  capital  in  the  stock  brokerage  busi- 
ness. Of  that  $300,000  capital.  Captain  Barneson 
got  $100,000  from  Muriel,  this  plaintiff,  and  another 
$100,000  from  his  wife  Harriet,  who  died  in  1936; 
and  the  third  $100,000  he  got  out  of  his  own  bank 
account;  so  that  in  1928  Captain  Barneson  trans- 
ferred $300,000  to  Harold  Barneson. 
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The  checks  which  Muriel  wrote  to  her  father  on 
her  bank  account,  which  he  cashed  and  deposited 
in  his  bank  account,  as  the  stipulation  of  facts 
shows,  are  in  the  exhibit  which  is  attached  to  the 
stipulation;  and  also  the  fact  should  be  there  is 
enough  on  those  check  stubs,  notations  made  by 
Muriel  at  the  time,  which  encourage  the  Govern- 
ment to  suggest  that,  as  I  believe,  the  relationship 
between  Muriel  and  Harriet  and  John  Barneson 
was  not  debtor  and  creditor,  but  they  were  some 
sort  of  special  partners,  having  a  piece  of  an  inter- 
est in  Harold  Barneson 's  interest  in  that  stock 
brokerage  business. 

The  Court:  How  much  did  these  checks  of 
Muriel  amount  to,  that  Muriel  Barneson  w^rote? 

Mr.  Brady:    All-told  in  1928  and  1929,  $150,000. 

The  Court:    That  is  the  $150,000. 

Mr.  Brady:  In  1929  she  gave  another  $50,000 
and  in  1929,  [7]  Harriet,  the  mother,  gave  another 
fifty,  and  in  1929,  John  Barneson  of  his  own  money 
transferred  $25,000.  It  ended  up  at  the  end  of 
1929  there  had  been  an  aggregate  transferred  by 
John  Barneson  to  Harold  Barneson  of  $425,000, 
of  which  150,000  he  had  got  from  Muriel,  150,000 
from  Harriet  his  wife,  and  125,000  came  out  of  his 
own  bank  account. 

It  is  this  relationship  between  Muriel  and  Harriet 
on  the  one  hand,  and  John  on  the  other  hand, 
whether  that  is  a  debtor-creditor  relationship, 
whether  the  three  of  them  were  some  sort  of  part- 
ners— that  I  think  is  one  of  the  factual  issues  in 
this  case. 
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Of  course,  the  Government,  I  think  it  is  reason- 
able to  assume  they  will  argue  it  was  not  a  debtor- 
creditor  relationship  between  John  Barneson  and 
Muriel,  or  betw^een  John  and  Harriet. 

The  Court:  Who  do  you  claim  is  the  creditor 
and  who  is  the  debtor'?    Harriet  Barneson'? 

Mr.  Brady:  No,  your  Honor.  We  claim  that 
John  Barneson  was  indebted  to  his  wife  for  $150,- 
000,  and  that  he  was  indebted  to  his  daughter  Muriel 
for  $150,000;  but  the  relationship  w^as  solely  be- 
tween them. 

The  Court:  And  you  claim  the  statute  ran  on 
that,  and  therefore  in  1941  it  became  a  bad  debt. 

Mr.  Brady:  Yes.  As  I  say,  John  died  in  1941. 
Lionel  Barneson,  as  the  guardian  of  Muriel,  filed 
in  the  probate  proceeding  dow^n  in  Redwood  City 
in  John  Barneson 's  estate  a  [8]  creditor's  claim  on 
behalf  of  Muriel  for  $150,000,  and  a  copy  of  that  is 
in  the  stipulation  of  facts,  your  Honor.  Martin 
Weil  was  acting  as  Lionel's  attorney  in  Lionel's 
capacity  as  the  executor  of  John  Barneson 's  will. 

Shortly  following,  as  we  will  show  by  proof,  upon 
John  Barneson 's  death,  Lionel  and  Martin  went 
over  John  Barneson 's  books  of  account  down  in 
the  Barneson  building  on  Montgomery  Street;  and 
Lionel  called  Martin's  attention  to  an  account  on 
John  Barneson 's  books. 

I  wish  your  Honor  would  at  this  time  turn  to  it; 
it  is  Exhibit  *^A"  to  the  stipulation  of  facts; 
wherein  John  Barneson,  the  debtor,  recognized  his 
debt  to  his  daughter  Muriel  in  the  amount  of  $150,- 
000  and  you  will  observe  that  he  got  $100,000  of  it 
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in  May  of  1928  and  another  $50,000  in  May  of  1929. 

When  Mr.  Barneson  called  that  to  the  attention 
of  Martin  Weil,  Martin  as  a  lawyer  said,  '^I  think 
that  claim  is  barred  by  the  statute  of  limitations.  It 
is  more  than  four  vears  old."  Nevertheless  the 
claim  was  filed  wdth  Judge  Cotton. 

The  Court:     In  19411 

Mr.  Brady:     On  June  23,  1941. 

The  Court:    Disallowed f 

Mr.  Grady:     It  was  disallowed  on  that  date. 

The  Court:  On  the  ground  it  was  barred  by  the 
statute  *? 

Mr.  Brady:  That  is  right,  and  it  was  further 
stipulated,  your  Honor — it  is  in  the  stipulation 
showing  that  John  Barneson [9] 

The  Court:  It  was  barred  by  the  statute  away 
back  in  1933. 

Mr.  Brady:  That  is  right,  your  Honor.  So  far 
as  we  can  tell,  there  was  no  basis  for  contending 
that  the  statute  of  limitations  w^as  suspended. 

Mr.  Licking:  There  was  some  barred  in  1932, 
according  to  the  stipulation. 

The  Court:  Then  the  real  question  is,  ^^Is  a  debt 
in  existence  in  1928-1929,  becoming  outlawed  in 
1933,  the  debtor  dying  in  1941,  the  claim  being 
presented  to  his  estate  in  1941  and  being  disallow^ed, 
when  if  at  all  is  it  that  the  debt  becomes  worth- 
less''? 

Mr.  Licking:  That  assumes  a  point — it  was  a 
debt. 

The  Court:    Yes. 

Mr.  Brady :    If  it  is  a  debt.    I  think  your  Honor 
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has  phrased  the  issue.  In  connection  with  the 
loan,  we  have  a  four-page  memorandum  of  points 
and  authorities,  or  an  outline  thereof.  The  deci- 
sions have  uniformly  held 

The  Court:  I  rather  you  didn't  argue  the  legal 
aspects  of  the  case,  because  of  the  fact  that  my  time 
is  so  limited  in  the  pile  of  cases,  because  of  the 
heavy  calendar.  I  would  rather  have  you  put  on 
whatever  evidence  you  have. 

Mr.  Brady:  May  I  avert  to  one  further  fact  in 
the  stipulation  of  facts.  I  think  you  will  under- 
stand the  testimony  better  if  I  do.  If  your  Honor 
will  turn  to  Exhibit  ^^P"  to  the  stipulation  of  facts, 
there  is  the  ^'Harriet  E.  Barneson  [10]  Loan  Ac- 
count. ' '  You  will  see  on  the  credit  side  two  entries ; 
they  are  almost  identical  with  the  entries  on  the 
Muriel  Barneson  Loan  Account  on  Exhibit  ^'A." 
On  the  debit  side  of  the  Harriet  Barneson  Loan 
Account,  you  will  see  entries  showing,  following  the 
death  of  Mrs.  Barneson  in  1936,  Captain  Barneson 
recognized  the  debt,  as  shown  by  his  books,  by 
making  a  payment  to  her  estate. 

As  you  read  the  stipulation  of  facts,  you  will 
conclude  that  the  relation  between  Muriel  Barneson 
and  her  father  with  reference  to  Muriel  Barneson 's 
$150,000  was  identical  to  the  relation  between  Har- 
riet Barneson  and  John  Barneson  with  respect  to 
Harriet's  $150,000.  We  say  the  evidence  shows 
conclusively  that  Captain  John  Barneson  recognized 
on  his  own  books  his  debts  to  both  of  these  i)eople; 
and  the  fact  he  recognizes  them  meets  the  statute  of 
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limitations,  by  paying  the  debt  to  his  wife's  estate, 
even  though  that  was  barred  by  the  statute  of  limita- 
tions. 

Admittedly,  Harriet  Barneson  is  dead,  John 
Barneson  is  dead,  Harold  Barneson  is  dead,  and 
Muriel  Barneson  is  incompetent,  so  that  we  can't 
have  the  benefit  of  that  testimony  they  might  give. 

Mr.  Licking :    Harold  "^    You  say  Harold  is  dead  ? 

Mr.  Brady:  Harold  is  dead.  The  stipulation 
states  that.  If  your  Honor  wishes,  I  will  call  my 
witness. 

Mr.  Licking:  I  think  from  the  statement  by  the 
plaintiff  [11]  here  that  the  Government's  position 
on  the  matter  is  outlined  properly.  Our  contention, 
first,  is  that  this  was  not  in  the  ordinary  sense  of  the 
word  a  debt,  but  that  it  is,  as  the  evidence  show^s, 
and  the  facts  in  the  stipulation  of  facts  particularly 
shows  here,  to  some  extent  it  is  a  joint  venture,  an 
interest  of  joint  venturers  in  the  interest  of  John 
Barneson  on  account  of  advances  made  to  the  brok- 
erage firm  run  by  his  son,  to  which  the  funds  were 
advanced,  including  the  sums  from  his  wife  Harriet, 
the  $150,000  here,  and  the  $125,000  he  advanced  out 
of  his  own  funds. 

The  stipulation  of  facts  shows  that  this  was  car- 
ried, as  far  as  John  Barneson  was  concerned,  in  a 
separate  account.  That  is,  there  was  another  ac- 
count with  reference  to  Muriel,  and  that  account 
had  entries  in  it  from  time  to  time,  after  her  incom- 
petency and  before  that  time;  and  this  particular 
account  which  w^e,  for  the  purposes  of  argument. 
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how  a  partnership  account,  or  where  it  is  not  so 
set  out,  is  at  least  set  out  in  the  books  as  a  separate 
account. 

In  other  words,  there  were  tw^o  accounts  carried 
in  the  books  with  Muriel  Barneson.  For  that  rea- 
son, if  a  debt,  it  is  an  unusual  debt ;  and  we  feel  that 
it  is  evidence  of  a  joint  venture  between  John  Bar- 
neson, Harriet  Barneson,  and  Muriel  in  the  pro- 
ceeds of  John  Barneson 's  interest  in  the  brokerage 
firm;  and,  second,  we  contend  that 

Mr.  Brady:  Do  you  mean  John  Barneson 's  in- 
terest in  the  [12]  brokerage  firm  *? 

Mr.  Licking:  Yes,  a  joint  venture  of  the  three 
of  them  as  to  John  Barneson 's  interest  and  par- 
ticipation in  that  interest. 

The  Court :  Is  there  evidence  as  to  the  nature  of 
John  Barneson 's  relation? 

Mr.  Licking:  There  is  evidence  John  Barneson 
himself  w^as  given  a  special  partnership  interest 
in  this  brokerage  firm,  to  be  advanced  the  money. 
There  is  evidence  in  the  stipulation  he  w^as  to  par- 
ticipate in  the  profits. 

The  Court:  Is  there  any  dispute  about  the  fact 
that  John  Barneson  was  not  a  creditor  of  Harold 
Barneson?  Is  that  disputed?  As  far  as  John 
Barneson  ^s  relationship  to  the  son  was  concerned, 
that  was  or  that  was  not  a  creditor  relationship? 

Mr.  Licking:  John  Barneson  claimed  a  loss  of 
the  total  amount  of  $425,000  on  one  of  his  income 
tax  returns  for  the  year  1932.  That  w^as  the  year 
when  the  brokerage  firm  went  sour. 
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The  Court:    Is  that  allowed  or  nof? 

Mr.  Licking:  That  was  allowed,  your  Honor.  It 
was  never  questioned.  In  that  year  he  had  a  loss 
wdthout  it.  He  w^ouldn't  have  had  any  taxable  in- 
come if  the  $425,000  was  not  allowed,  and  it  was 
not  questioned. 

The  Court :  Of  course,  it  would  have  been  a  loss 
to  him  even  if  he  was  a  special  partner.  [13] 

Mr.  Licking :    That  is  true. 

The  Court:  Yes,  go  ahead.  I  think  I  have  got 
that. 

Mr.  Licking:  Now,  covering  that,  we  contend 
that  the  loss  or  the  investment,  that  this  was  an  in- 
vestment in  a  joint  venture  with  John  Barneson 
in  the  business  of  a  stock  brokerage  firm — not  that 
Muriel  had  anything  to  do  with  it,  not  that  Muriel 
Barneson  was  a  partner  in  this  brokerage  firm;  but 
she,  Harriet  and  her  father  were  partners  in  the 
investment  of  this  money. 

The  Court :  That  would  be  inconsistent  with  this 
claim  he  lost  $425,000  in  the  business,  wouldn't  it? 

Mr.  Licking:    It  would. 

The  Court:  Ostensibly  it  would  be  inconsistent 
with  that. 

Mr.  Licking :  It  would  be  inconsistent.  It  would 
be  inconsistent  in  one  sense,  and  he  might  still  have 
guaranteed  it.  He  might  still  have  underwritten 
the  investment  himself  personally;  but  at  any  rate, 
the  facts  show  that  it  was  not  treated  by  him  in 
his  own  bookkeeping  system  as  his  other  accounts 
and  other  dealings  with  Muriel. 
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Now,  Lionel  Barneson,  who  was  the  executor  of 
the  estate  of  Harriet,  and  he  served  as  the  executor 
of  the  estate  of  John  Barneson  and  also  as  the 
guardian  of  the  plaintiff  here,  Muriel  Barneson; 
acting  under  the  law  of  the  State  of  California,  he 
is  required  to  file  an  inventory  of  the  assets  of  the 
estate  of  the  incompetent.  That  inventory  was  filed 
within  proper  time,  [14]  apparently,  after  that  dec- 
laration of  incompetency;  and  while  it  contained 
much  of  the  other  assets  in  the  estate  of  Muriel, 
other  claimed  assets,  it  contained  no  mention  of  this 
$150,000. 

Each  year  since  that  time  and  up  to  the  present, 
and  up  to  the  time  of  the  filing  of  a  claim  in  this 
estate,  there  was  never  any  mention  in  the  annual 
inventory  of  the  estate  filed  of  this  particular  claim. 

Now,  this  claim  became,  there  is  a  conflict  as  far 
as  the  cases  are  concerned,  probably  not  resolved 
definitely  one  way  or  the  other  as  to  the  exact  mean- 
ing of  what  '^became  worthless"  means.  I  will 
leave  that  for  later,  but  the  facts  are  that  this  claim, 
of  whatever  nature  it  was,  if  it  was  filed  as  an  open 
book  account,  became  worthless  four  years  after  the 
last  payment  or  the  last  entry  in  that  connection; 
and  that  so  far  as  the  books  show,  of  John  Barneson, 
there  was  no  entry  in  this  connection  in  this  par- 
ticular account  subsequent  to  1932. 

It  shows,  however,  that  he  divided  it  from  the 
time  his  interest  arose,  and  this  money  was  trans- 
ferred to  the  brokerage  firm.  The  facts  show  he 
divided  with  Muriel  and  Harriet  the  proceeds  which 
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he  received  each  year  from  his  investment  in  his  in- 
terest in  the  brokerage  firm.  He  divided  those  with 
Muriel  and  Harriet  each  year,  proportionately  to 
their  respective  investment  of  each  of  them  in  the 
partnership,  if  it  be  regarded  as  a  partnership  in- 
vestment. [15] 

The  Court:    Does  that  appear  in  the  stipulation? 

Mr.  Licking:    That  appears  in  the  stipulation. 

Mr.  Brady :  If  I  might  clarify  one  or  two  points 
on  that. 

We  do  not  contend  John  Barneson  never  had 
some  sort  of  relation  with  Harold  Barneson  which 
constituted  John  a  special  partner  of  Harold,  the 
res  being  Harold  Barneson 's  interest  in  the  H.  J. 
Barneson  Company.  However,  the  stipulation  of 
facts  show  that  as  far  as  the  H.  J.  Barneson  &  Co., 
John  was  not  a  member  of  that  stock  brokerage 
partnership  during  1928  or  1929.  However,  they 
do  further  show  that  on  January  1,  1930,  the  H.  J. 
Barneson  Company  became  a  limited  partnership, 
and  that  John  became  a  limited  partner  with  the 
contribution  of  $275,000,  out  of  the  $425,000  that 
he  had  previously  transferred  to  Harold.  That 
difference  between  $275,000  and  $425,000  was  as- 
signed by  John  to  his  son  J.  Leslie,  who  be-came  a 
general  partner  in  H.  J.  Barneson  &  Co.,  a  limited 
partnership ;  so  that  John  used  all  of  that  $425,000 
there. 

Now,  John  remained  a  limited  partner  until 
Walsh  and  O'Connor,  and  H.  J.  Barneson  &  Co., 
merged  or  consolidated  in  December  of  1930.  John 
remained  a  limited  partner  in  Walsh  O'Connor  & 
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Barneson  to  the  extent  of  $275,000. 

Now,  it  is  true,  as  Mr.  Licking  said,  H.  J.  Barne- 
son stock-brokerage  company  went  out  of  business 
with  complete  losses  to  all  the  proprietary  partners 
in  1932.  John  Barneson  on  his  1932  return  took  a 
deduction  as  a  loss  for  the  entire  $425,000,  even 
though  he  had  other  losses  in  excess  of  his  [16]  in- 
come ;  so  he  got  no  tax  benefit  from  taking  $425,000 
as  a  loss,  but  that  was  the  amount  of  his  investment, 
as  shown  by  his  books. 

On  the  other  hand,  Muriel  Barneson  filed  a  1932 
tax  return,  on  which  she  paid  a  tax  of  between 
eleven  and  twelve  thousand  dollars ;  and  she  did  not 
take  any  loss  deduction  with  reference  to  this  stock 
brokerage  enterprise.  Now,  however,  as  the  Gov- 
ernment contends,  John  and  Harriet 

Mr.  Licking:  This  is  straight  argument  at  this 
point.  It  has  nothing  to  do  with  the  statement  of 
facts. 

The  Court:  That  is  w^hat  I  have  suggested  to 
yovi.  The  time  is  running  short.  Get  whatever  evi- 
dence you  want  in  the  record,  plus  the  stipulation 
of  facts,  and  then  you  can  argue  to  your  hearts  con- 
tent about  it. 

LIONEL  T.  BARNESON 

called  as  a  witness  on  behalf  of  the  plaintiff  sworn. 

Direct  Examination 
By  Mr.  Brady : 

Q.     Where  do  you  reside,  Mr.  Barneson? 
A.     126  San  Carlos,  Sausalito. 
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Q.  You  are  the  guardian  of  the  person  and 
estate  of  your  sister,  Muriel  Barneson? 

A.    Yes. 

Q.     The  plaintiff  here?  A.     Yes.  [17] 

Q.  Muriel  Barneson  will  be  62  years  of  age  next 
month?  A.     Yes,  sir. 

Q.     When  did — where  is  Muriel  Barneson  now? 

A.     Santa  Barbara. 

Q.     She  is  attended  by  nurses?  A.     Yes. 

Q.  She  w^ould  be  unable  to  appear  here  and 
testify?  A.     No,  she  couldn't. 

Q.     She  couldn't  testify? 

A.     No,  she  couldn't. 

Q.     When  did  Muriel's  mental  illness  begin? 

Mr.  Licking:  If  the  Court  please,  that  calls  for 
an  opinion  of  this  witness  on  a  question  he  is  not 
competent  to  answer.  He  was  asked  the  question 
^^When  did  Muriel's  illness  begin"?  I  do  not  think 
he  is  competent. 

The  Witness :  Your  Honor,  I  think  I  can  answer. 
It  happened  very  suddenly. 

Mr.  Licking:  I  object  to  the  question  on  the 
ground  it  calls  for  the  conclusion  and  opinion  of 
this  witness. 

The  Court:  Has  there  been  any  legal  proceed- 
ings ? 

Mr.  Brady:  Yes,  the  stipulation  of  facts  shows 
that  she  w^as  adjudicated  incompetent  April,  1936. 
Mr.  Barneson  knows  she  became  incompetent  five 
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years  before  that,  and  I  want  to  have  him  testify 

to  it. 

Mr.  Licking :     I  doubt  that [18] 

The  Court:  What  is  the  materiality  of  that  to 
this  case?  Does  the  fact  that  this  plaintiff  became 
incompetent  in  fact  before  she  was  adjudicated  have 
any  bearing  upon  the  issues  of  the  case? 

Mr.  Licking:  I  can't  see  how  this  witness  can 
testify  to  it. 

Mr.  Brady :  It  has  a  bearing  on  this.  The  Gov- 
ernment is  going  to  argue,  your  Honor,  neither 
Muriel  nor  her  guardian  ever  made  any  demand 
on  John  Barneson  for  the  payment  of  this  debt. 
They  are  going  to  make  whatever  capital  they  can. 
Now,  if  in  fact,  Muriel  was  a  sick  person,  actually 
incompetent,  in  March,  1931,  on,  your  Honor  can 
weigh  that  fact  in  your  ultimate  conclusion. 

Mr.  Licking:  If  that  is  a  fact,  it  can  be  proven 
by  competent  testimony.  Certainly  if  she  w^as  in- 
competent during  that  period  she  was  attended  by 
some  physician  or  physicians  who  could  testify  to 
her  mental  situation. 

The  Court:  I  do  not  think  that  is  a  good  objec- 
tion. I  know  there  are  any  number  of  California 
authorities  to  the  effect  that  neighbors  can  testify 
to  their  opinion  as  to  the  sanity  or  insanity  of  a 
person. 

Mr.  Licking:  As  to  their  opinion  as  sanity  or 
insanity;  this  witness  was  asked  for  a  fact. 

The  Court :    You  can  question  him  as  to  his  opin- 
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ion,  and  develop  their  relationship.     Did  she  live 

with  him,  and  [19]  so  forth  "i 

Q.  (By  Mr.  Brady)  :  Mr.  Barneson,  were  you 
in  Santa  Barbara  on  the  day  in  March  of  1931,  that 
Muriel  Barneson  was  seized  with  some  sort  of 
mental  attack  •?  A.     Yes,  I  was. 

Mr.  Licking:  I  object  to  that  as  leading  and 
calling  for  the  opinion  of  the  witness  on  a  question 
he  is  probably  not  competent  to  discuss. 

The  Court:  Well — did  this  sister  live  with  him 
from  1931  on?  Did  he  visit  her,  or  nof?  What 
was  their  relationship  ? 

Mr.  Brady :    He  visited  her. 

The  Court:  I  will  overrule  the  objection.  Let 
him  answer  the  question. 

Q.  (By  Mr.  Brady)  :  Have  you  got  the  ques- 
tion'? 

The  Witness :    Yes,  I  answered  the  question. 

(Last  question  read  by  reporter  as  above  re- 
ported.) 

The  Witness :     March,  1931,  and  I  was  there,  yes. 

Q.  (By  Mr.  Brady)  :  Has  Muriel  ever  been  able 
to  carry  on  her  own  personal  business  affairs  since 
that  time'?  A.     No. 

Q.     You  were  appointed  guardian  April  3,  1936? 

A.     Yes,  I  was. 

Q.     By  the  Superior  Court  of  Ventura  County? 

A.     Yes.  [20] 

Q.  And  you  have  continued  as  guardian  ever 
since  April,  1936?  A.     Yes,  I  have. 
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Q.  Your  attorney  in  this  guardianship  matter 
was  Mr.  Blackstock  of  Oxnard?  A.     Yes. 

Q.     Mr.  Blackstock,  he  has  in  the  last  two  years 
become  a  judge  of  the  Superior  Court? 
^    A.     Yes. 

Q.  Between  March,  1931,  and  April,  1936,  who 
handled  Muriel's  affairs  for  her? 

A.  My  mother  handled  them  under  a  power  of 
attorney. 

Q.     Did  Muriel  ever  make  a  will? 

A.    Yes,  she  did. 

Q.  Do  you  know  the  ajjproximate  date  it  was 
executed  ? 

A.  It  was  executed  on  May  31,  1930.  I  am  going 
to  have  to  correct  my  previous  answer.  The  will 
w^as  1930.    The  day  she  was  seized  was  1931. 

Q.     I  couldn't  hear  you. 

A.  The  will  was  signed  in  1930.  The  day  she 
was  seized  with  this  attack  was  March,  1931. 

Q.     Do  you  want  to  check  it? 

Mr.  Licking:  It  seems  to  be  entirely  immaterial 
whether  she  made  the  Will 

The  Witness :    This  is  photostated. 

The  Court:  I  can't  see  the  materiality,  but  it 
appears  to  be  harmless.  [21] 

Q.  (By  Mr.  Brady)  :  Are  you  named  as  execu- 
tor in  that  Will?  A.     Yes. 

Q.     And  your  mother  died  April  14,  1936? 

A.     Yes. 

Q.     And  the  executors  of  your  mother's  estate 
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were  yourself,  your  brother  Leslie,  and  the  Bank  of 

California?  A.     Yes. 

Q.  Where  did  you  reside  at  the  time  your  mother 
died? 

A.     In  Burlingame  with  my  mother  and  father. 

Q.     You  lived  with  them,  did  you? 

A.     In  the  house  with  them,  yes. 

Q.  And  you  had  come  up  here  from  Los  Angeles 
in  1935  in  order  to  take  care  of  your  mother  and 
father?  A.     Yes. 

Q.  And  you  continued  to  live  in  your  father's 
household  from  1935  until  after  the  date  of  his 
death  in  February,  1941  ?  A.     Yes. 

Q.  Your  mother's  estate  was  probated  in  San 
Mateo  County?  A.     Yes. 

Q.  Did  you  have  any  conversation  with  your 
father  during  the  time  the  inventory  of  your 
mother's  estate  was  in  the  course  of  preparation  as 
to  any  assets  your  mother  owned  at  the  date  of  her 
death  ? 

Mr.  Licking:  To  which  I  object  as  immaterial 
and  hearsay. 

Mr.  Brady :  I  promise  your  Honor  I  will  connect 
it  up.  [22] 

Mr.  Licking:  What  is  the  purpose  of  it?  It  is 
in  the  stipulation. 

The  Court:  Whether  he  had  a  conversation  or 
not,  if  he  had  one,  it  is  harmless.  He  asked  if  he 
had  a  conversation  with  his  father  concerning  the 
assets  of  his  mother's  estate.  I  will  overrule  the 
objection. 
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The  Witness :    Yes. 

Q.  (By  Mr.  Brady) :  Did  your  father  tell  yv.u 
at  that  time  he  was  indebted  to  your  mother's 
estate  '^ 

Mr.  Licking:  To  which  I  object  on  the  ground 
it  is  hearsay  and  immaterial. 

The  Court :  How  are  you  going  to  get  in  the  con- 
versation of  that  nature  into  the  record  in  this  case  ? 
How  are  you  going  to  aA^oid  the  rules  of  evidence? 

Mr.  Brady:  If  your  Honor  please,  the  stipula- 
tion of  facts,  if  you  have  a  chance  to  observe  it,  ties 
in  this  $150,000  that  John  Barneson  borrowed  from 
his  wife  with  the  $150,000  borrowed  from  Muriel; 
and  we  want  to  show  John  admitted  to  Lionel,  ad- 
mitted as  one  of  the  executors  of  Harriet's  estate, 
he  owed  his  wife's  estate  $150,000. 

Mr.  Licking :    The  facts  are  it  was  paid. 

The  Court:  You  have  already  called  my  atten- 
tion to  one  of  the  exhibits  here,  one  of  the  ledger 
sheets  of  John  Barneson,  which  shows  that  he  paid 
the  $150,000  into  his  wife's  estate,  as  a  credit 
against  the  obligation  of  $150,000  which  showed  uj) 
on  the  opposite  side  of  the  ledger.  I  think  that  the 
conversation  [23]  would  be  subject  to  the  objection. 

Mr.  Brady:  In  the  same  conversation  I  want  to 
prove  John  Barneson  said  he  also  owed  Muriel 
$150,000. 

Mr.  Licking:  I  am  objecting  to  that  if  the  Court 
please. 

Mr.  Brady:  I  haven't  asked  him  the  question.  I 
have  been  dividing  up  my  questions. 
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The  Court :  Now,  how  are  you  going  to  get  that 
into  the  record  *?  A  conversation  with  the  father 
saying  he  owes  the  daughter  $150,000. 

Mr.  Brady:  I  think  that  is  perfectly  admissible, 
your  Honor,  as  evidence  of  a  debtor  admitting  the 
debt — ^not  only  admitting  the  debt,  but  saying  he 
was  going  to  pay  it. 

Mr.  Licking:  I  will  make  the  same  objection  to 
that  I  made  to  the  other,  hearsay,  your  Honor. 

The  Court:  Of  course,  it  is  hearsay,  because  it 
is  a  statement  made  by  someone  who  not  a  party  to 
this  litigation,  which  is  between  the  plaintiff  and  the 
United  States. 

Mr.  Brady:  Yes,  but  I  do  not  think  the  hearsay 
rule  applies  in  favor  of  the  United  in  such  a  situa- 
tion, your  Honor.  In  any  bad  debt  case,  you  have 
to  prove  the  existence  of  the  debt.  If  the  debtor 
admits  he  owes  a  debt,  if  he  mentions  the  debt  and 
admits  he  intends  to  pay  it,  in  the  latter,  the  admis- 
sion goes  to  the  question  of  the  value  of  the  debt; 
and  we  expect  to  show  that  this  debt  owed  by  John 
Barneson  to  Muriel  existed  over  into  the  taxable 
year  1941,  especially  in  [24]  view  of  the  Govern- 
ment's contention  that  the  relationship  between 
John  and  Muriel 

The  Court:  I  will  admit  the  testimony,  subject 
to  a  motion  to  strike.  Let  us  see  when  we  get  all 
through  how  much  bearing  that  has  on  the  case. 
He  wants  to  know  what  conversation  you  had  with 
your  father,  and  where  was  it,  and  who  was  present, 
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first,  on  the  subject  of  any  alleged  debt  by  your 

father  to  Muriel? 

The  Witness:     I  took  an  inventory 

Mr.  Brady:  The  question  was  directed,  first,  to 
the  alleged  debt  to  Harriet,  first. 

The  Court:    Well,  all  right. 

The  Witness:     I  took  an  inventory 

The  Court:    Was  it  in  the  same  conversation*? 

Mr.  Brady:    Yes. 

The  Court:    All  right. 

The  Witness :  I  took  an  inventory  of  my  mother's 
estate  down  to  my  father,  after  she  had  passed 
away,  and  showed  it  to  him. 

Mr.  Licking:     About  when  was  this"? 

The  Court :  Fix  the  time  of  the  conversation  and 
the  place  and  who  was  present. 

The  Witness:  That  was  shortly  after  my 
mother's  death. 

The  Court :    How  soon  after'?  [25] 

The  Witness :    I  would  say  within  three  weeks. 

The  Court:     And  where? 

The  Witness :  The  conversation  took  place  in  my 
father's  bedroom  in  a  house  in  Hillsborough. 

The  Court:    Who  was  present? 

The  Witness :    My  father  and  I. 

The  Court:  Go  ahead.  You  may  state  the  con- 
versation. 

The  Witness:  I  show(^d  him  this  inventory,  and 
he  said  in  addition  to  that  he  owed  mother  $150,000, 
"and  I  owe  Muriel  $150,000.     I  will  have  to  pay 
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mother  because  I  believe  "under  the  law  the  executor 
has  to  sue  for  all  moneys  due,  if  they  are  not  paid," 
and  he  said  he  would  pay  this  and  he  would  like  to 
pay  Muriel  at  the  same  time — he  intended  to  pay 
Muriel,  but  it  would  reduce  his  income  considerably, 
and  he  would  prefer  to  defer  it,  and  what  did  I 
think  ?    Should  he  pay  it  now  or  later  f 

I  told  him  Muriel's  income  was  suffi<3ient  to  meet 
her  needs,  she  didn't  need  the  money,  and  if  he 
needed  the  income,  I  felt  quite  sure  he  did,  I  didn't 
see  any  reason  to  pay  it  at  this  time. 

Q.  Mr.  Barneson,  following  the  conversation 
which  was  referred  to,  did  you  examine  John  Barne- 
son's  book  of  account?  A.     Yes,  I  did. 

Q.     Following  your 

The  Court :  This  is  already  in  the  record  covered 
by  [26]  stipulation? 

Mr.  Brady:  That  is  right,  but  I  want  to  know 
each  time  that  he  examined  John  Barneson 's 
books 

The  Court:     Isn't  that  in  the  stipulation,  too? 

Mr.  Licking:  I  stipulated  it  was  in  there.  I 
don't  know  when  he  saw  them. 

The  Court :  We  will  take  a  brief  recess  and  then 
proceed. 

(Thereupon  a  recess  was  taken.) 
(After  Recess.) 

LIONEL  T.  BARNESON 

a  witness  sworn  on  behalf  of  the  plaintiff,  testified 
further  as  follows: 
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Direct  Examination 
(Continued) 
By  Mr.  Brady : 

Q.  I  uxiderstand  the  last  answer,  Mr.  Barneson 
in  this  conversation  which  you  had  with  your  father, 
he  told  you  that  he  owed  your  mother  $150,000,  and 
would  have  to  pay  her  executor ;  and  he  owed  Muriel 
$150,000,  and  expected  to  pay  her ;  and  then  he  has 
this  talk  about  whether  he  should  pay  her  right  then 
or  later?  A.     That  is  correct. 

Q.  Did  your  father  tell  you  where  the  debts  to 
Harriet  and  Muriel  he  just  referred  to  were  evi- 
denced ? 

A.  No,  he  did  not.  I  went  up  and  asked  Mr. 
Peterson,  his  bookkeeper,  to  show  me  the  books. 

Q.     Did  you  find  it? 

A.  I  found  this  $150,000  he  [27]  owed  mother, 
and  the  $150,000  he  owed  Muriel. 

Mr.  Licking:     I  can't  hear. 

The  Witness:  I  found  the  one  hundred  fifty  he 
owed  mother,  and  the  one  hundred  fifty  he  owed 
Muriel;  and  he  owed  mother  another  amount 
slightly  under  eight  thousand  dollars. 

Q.     (By  Mr.  Brady)  :    In  a  different  account? 

A.     In  a  different  account. 

Q.     With  Harriet  E.  Barneson?  A.     Yes. 

Q.  Was  this  account  you  found,  under  which 
John  Barneson  owed  Muriel  $150,000,  the  same  del)t 
upon  which  in  1941  you  filed  a  creditor's  claim 
against  John  Barneson 's  estate? 
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A.     Yes,  it  was. 

Q.  Now,  this  balance  due  your  mother's  estate 
was  something  slightly  less  than  $8,000 — did  you 
include  that  as  an  asset  in  the  Federal  Estate  Tax 
return  of  your  mother  *?  A.     Yes. 

Q.     And  pay  a  tax  on  it  ?  A.     Yes. 

Q.  And  you  also  included  as  an  asset  of  your 
mother's  estate,  the  $150,000?  A.     Yes. 

Q.     That  your  father  ow^ed  her*?  A.     Yes. 

Q.     On  the  Harriet  E.  Barneson  loan  account? 

A.     Yes, 

Q.     And  paid  a  tax  on  that?  A.     Yes. 

Q.  Is  Exhibit  ^^P"  to  the  stipulation  of  facts  a 
photostatic  copy  of  the  Harriet  E.  Barneson  loan 
account  you  found  in  your  father's  books  of  ac- 
count,  following  your  conversation  with  him? 

A.    Yes,  it  is. 

Mr.  Licking:     Now,  here 

Q.  (By  Mr.  Brady)  :  In  what  manner  did  your 
father  pay  your  mother's  estate  that  $150,000? 

Mr.  Licking:  To  which  I  object  upon  the 
ground  the  question  is  immaterial.  We  have  stipu- 
lated it  was  paid. 

The  Court:  It  shows  in  the  ledger  sheet  how  it 
was  paid. 

Mr.  Licking:  Yes.  What  is  the  materiality  of 
the  manner  in  which  it  was  paid  ? 

Mr.  Brady :  If  your  Honor  please,  Captain  Bar- 
neson paid  that  debt  by  parting  with  securities,  the 
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income  of  which  he  needed;  and  I  think  that  that 
special  fact  is  important  and  material  in  this  in- 
come tax  case,  because  in  a  bad  debt  deduction  case, 
the  good  faith  of  the  debtor  is  important,  when 
the  debt  itself  is  barred  by  the  statute  of  limi- 
tations. 

The  Court:  That  only  applies  to  the  debt  to 
Harriet  Barneson,  inasmuch  as  he  didn't  pay  the 
$150,000  to  his  daughter.  It  wouldn't  make  any 
difference  how  he  paid  some  [29]  other  debt,  would 
it*?   I  don't  quite  get  the  effect  of  your  question. 

Mr.  Brady:  The  very  fact  he  paid  the  mother 
$150,000,  automatically  reducing  his  income  to  a 
point  where  he  preferred  to  delay  the  payment  of 
Muriel 

Mr.  Licking:  I  object  to  that.  That  is  argu- 
ment. 

The  Court :  You  can  make  that  as  an  argument, 
and  the  witness  has  already  testified  to  a  conver- 
sation; and  the  record  shows  he  sold  400  shares 
of  Bank  of  California  stock. 

Mr.  Licking:     What  was  the  question'? 

The  Court :  He  asked  the  witness  how  his  father 
paid  it;  and  I  call  attention  to  the  fact  that  the 
record  shows,  the  stipulation  of  facts,  shows  how 
he  paid  it. 

Mr.  Licking:     Yes. 

Q.  (By  Mr.  Brady)  :  Will  you  turn  to  Exhibit 
''A,"  the  stipulation  of  facts,  Mr.  Barneson.  You 
saw  the  original  of  that  account  in  your  father's 
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books  of  account  when  you  examnied  them  shortly 
after  your  conversation  with  your  father  in  Hills- 
borough following  your  mother's  death'? 

Mr.  Licking:  To  which  I  object  on  the  ground 
it  has  already  been  asked  and  answered,  that  iden- 
tical question.   He  has  identified  this. 

Mr.  Brady:  We  can  get  along  faster  if  I  can 
ask  the  preliminary  questions. 

The  Court:     This  is  ^'A."    The  answer  is  yes. 

The  Witness:     Yes. 

Q.  (By  Mr.  Brady)  :  Did  the  ledger  page,  that 
is,  Exhibit  ^'A,"  remain  in  your  father's  books  of 
account  from  the  time  you  first  saw  it  until  the 
present  time'?  A.     Yes,  it  did. 

Q.  From  what  your  father  said  in  the  conver- 
sation to  which  you  have  testified,  following  your 
mother's  death,  that  he  owed  Muriel,  and  expected 
to  pay  her,  did  you  consider  that  your  father  was 
willing  to  pay  the  debt  to  Muriel  of  $150,000  at  any 
time  you  as  her  guardian  might  request  if? 

Mr.  Licking:  I  object  on  the  ground  it  is  lead- 
ing and  suggestive,  argumentative,  obviously  calls 
for  the  conclusion  and  opinion  of  the  witness. 

The  Court:     I  think  so.    Sustain  the  objection. 

Mr.  Brady:  I  would  like  to  attempt  to  rephrase 
the  question.   I  think  I  can,  your  Honor. 

The  Court:    Yes. 

Q.  (By  Mr.  Brady)  :  With  reference  to  this 
$150,000  debt  from  your  father  to  Muriel,  as  a  re- 
sult of  the  conversation  you  had  with  him,  did  you 
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form   any   frame   of   mind   or   have    any   state    of 
mind  as  to   his  willingness   to   pay  that   debt   on 
demand "?  A.    Yes. 

Mr.  Licking:  I  object  on  the  gromid  it  is  im- 
material whether  he  had  such  a  state  of  mind  or 
not.  [31] 

The  Court:  I  do  not  think  it  makes  any  differ- 
ence what  the  witness  thought  about  it.  What  dif- 
ference would  it  make  w^hat  his  attitude  toward  the 
debt  was? 

Mr.  Brady:  Merely  this,  if  I  owe  you  $100  and 
I  meet  you  on  the  street  and  I  tell  you  I  intend 
to  pay  it,  doesn't  that  make  a  difference?  Isn't 
that  evidence  that  the  debtor  intended  to  pay  it? 

The  Court:  I  think  we  have  to  assume  anybody 
who  owes  a  debt  has  a  legal  responsibility  to  pay  it. 

Mr.  Brady:  This  was  barred  by  the  statute  of 
limitations,  your  Honor. 

The  Court:     What  of  it? 

Mr.  Brady:  If  a  debt  is  recognized  by  the 
debtor,  and  he  says,  ''I  intend  to  pay  it,''  and  he  is 
able  to  pay  it,  you  could  collect  on  demand.  That 
goes  to  the  question  of  the  value  of  the  account 
receivable. 

The  Court:  There  would  have  to  be  some  ac- 
knowledgment in  writing  under  California  law. 

Mr.  Brady:  I  don't  mean  toward  collectibil- 
ity on  a  suit;  I  mean  a  debt  may  have  value  to 
the  creditor,  even  if  barred  from  collection  by  suit, 
if  tlie  debtor  is  an  honorable  person  and  has  the 
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financial  ability  to  pay,  and  has  said,  ^^I  intend  to 

pay  it.'' 

Mr.  Licking:  That  is  all  in  the  record.  This  is 
all  argument.  Certainly  what  this  witness  believed 
is  not  important.  The  testimony  is  in  the  record 
of  the  conversation  [32]  already. 

The  Court :  I  think  you  have  already  had  in  the 
record  what  the  man  who  owed  the  obligation  said 
about  his  intention,  his  state  of  mind;  the  state  of 
mind  of  this  witness  wouldn't  make  any  difference. 
I  don't  see  how  that  w^ould  make  any  difference. 

Mr.  Brady:  Bearing  in  mind  that  this  witness  is 
the  guardian  of  this  creditor. 

The  Court:  Yes,  but  he  didn't  become  the  guar- 
dian until  1936. 

Mr.  Brady :  Yes,  but  this  conversation  took  place 
after  April  3,  1936.  His  mother  died  eleven  days 
after. 

Mr.  Licking:  He  was  appointed  guardian  April 
3rd.   The  mother  died  April  14th,  1936. 

Mr.  Brady:     That  is  right. 

Q.  At  the  time  of  that  conversation,  were  you 
personally  familiar  with  the  financial  ability  of 
your  father  to  pay? 

Mr.  Licking:  Stipulate  at  all  times  he  was  able 
to  pay  it.    That  is  in  the  stipulation  of  facts. 

Mr.  Brady:  I  think  we  are  entitled  to  show 
that  this  man,  representing  the  creditor,  knew  about 
the  debtor's  financial  ability. 

The  Court:     Of  course,  he  did  know.    No   use 
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wasting  time  on  things  like  that.    I  guess  members 
of  the  family  were  all  more  or  less  the  beneficiaries 
of  the  father's  wealth.  [33] 

Mr.  Brady :  1  am  awfully  hard  of  hearing,  your 
Honor;  I  didn't  hear  you. 

The  Court :  Why  waste  time  going  into  matter  of 
that  kind?  I  guess  members  of  the  family  were 
fairly  well  familiar  with  the  father's  affairs  and 
ability  to  pay  money,  as  do  all  children  of  af- 
fiuent  parents. 

Mr.  Brady:  Of  course  I  have  only  a  few  more 
questions,  your  Honor. 

Q.  Between  the  time  of  this  conversation,  fol- 
lowing your  mother's  death,  that  you  had  with 
your  father,  and  the  date  of  his  death,  February 
25,  1941,  w^as  there  ever  a  single  day  when  he 
couldn't  have  paid  that  debt  to  Muriel  on  demand? 

A.     No. 

Mr.  Licking:  We  have  stipulated  to  that,  Coun- 
sel. It  is  not  a  proper  question.  I  move  it  be 
stricken. 

The  Court :     All  right,  granted. 

Q.  (By  Mr.  Brady) :  Following  the  conversa- 
tion, or  at  any  later  time,  before  his  dca...,  aid 
Captain  Barneson  ever  state  he  had  changed  his 
mind  about  paying  Muriel's  debt?  A.     No. 

Mr.  Licking:  I  object  to  what  he  didn't  do.  It 
is  negative  evidence  and  doesn't  mean  anything. 

The  Court:  I  don't  see  how  a  man  could  change 
his  mind  about  his  legal  obligations. 
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Mr.  Brady:     It  was  barred  by  the  statute.  [34] 

Mr.  Licking:  I  don't  know  whether  it  was 
barred  in  April  of  1936  or  not.  I  should  say  it  was 
not.  There  were  assets  according  to  our  stipula- 
tion, of  the  partnership  paid  out  in  1932,  later  in 
1932  than  the  date  of  this  conversation  in  1936;  so 
that  at  the  date  of  this  conversation,  I  won't  stipu- 
late it  was  barred;  because  I  doubt  it.  In  other 
words,  I  would  say  that  the  claim  was  barred  at 
this  date,  when  there  were  payments  in  1932.  That 
is  the  stipulation. 

Mr.  Brady:     Payments  of  interest  in  1932. 

Mr.  Licking :  You  say  interest,  and  I  say  on  ac- 
count of  the  interest  in  the  business  of  the  part- 
nership; but  there  were  payments  in  1932,  later 
than  April  of  1932;  so  that  this  was  not  barred 
in  1936  at  the  date  of  this  conversation. 

Mr.  Brady:  Your  Honor  said  he  couldn't  resist 
payment.   Well 

The  Court :  Counsel,  can  we  assume  that  the  fact 
is  that  the  father,  assuming  that  this  was  a  debt, 
intended  to  pay  it,  or  never  evidenced  any  inten- 
tion not  to  pay  it;  but  he  never  did  pay  it,  and  he 
died  without  paying  it.  Those  are  all  the  uncontro- 
verted  facts,  aren't  they'?  I  take  it  they  are  from 
what  both  of  you  have  said. 

Mr.  Brady:  Yes,  but  we  should  show  your 
tlonor 

The  Court :  The  question  is  No.  1,  is  a  debt  cre- 
ated by  this  transaction;  and  No.  2,  is  it  barred  by 


Muriel  E,  Barneson  129 

(Testimony  of  I.ionel  T.  Barneson.) 

the  statute  of  limitations  so  as  to  be  a  worthless 

debt  under  the  test  of  [35]  the  tax  statute  ? 

No  matter  how  much  you  dress  it  up,  by  having 
testimony  that  the  father  said,  ^'I  love  my  daugh- 
ter and  I  will  pay  it  to  her,"  but  he  died  without 
paying  it->  and  your  position  is  that  that  is  the  year 
it  became  w^orthless.  It  seems  to  me  it  is  a  wholly 
legal  question,  not  factual.  I  don't  know  what  this 
witness  can  testify  to  concerning  it.  Obviously  he 
had  no  part  in  the  original  transaction.  However, 
you  develop  anything  you  want  for  the  record.  I  am 
not  trying  to  stop  you. 

Mr.  Brady:  Here  is  one  element  of  proof.  I 
think  your  Honor  will  conclude,  as  we  have,  where 
the  debt  is  barred  by  the  statute  of  limitations,  it 
does  not  lose  its  value  by  reason  of  that,  if  the 
creditor  will  pay  nevertheless ;  but  we  have  to  show 
that,  even  though  this  debt  was  barred  by  the  stat- 
ute of  limitations  on  January  1st,  of  1941,  the  first 
day  of  our  taxable  year,  we  have  got  to  show  not- 
withstanding it  was  barred  by  the  statute  before 
that  date,  it  nevertheless  had  value.  We  have  got 
to  go  further  and  show  in  the  taxable  year  of  1941, 
it  had  value;  and  if  John  Barneson  in  1937  had 
said,  *'I  ow^e  Muriel,  I  intend  to  pay  her,"  when 
he  had  the  financial  ability  to  pay,  and  he  said  he 
would,  the  debt  would  have  value,  even  though  it 
was  barred  by  the  statute  of  limitations. 

The  Court:  That  is  in  the  record.  That  is  a 
legal  question. 
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Mr.  Brady:  Suppose  in  1938  he  had  told  Lionel 
*'I  am  [36]  going  to  change  my  mind.  I  will  not 
pay." 

Mr.  Licking:     Isn't  that  up  to  me  to  prove  that? 

The  Court:  You  have  got  your  prima  facie 
showing.  The  rest  of  it  becomes  argument,  or  is  up 
to  the  other  side. 

Q.  (By  Mr.  Brady)  :  Mr.  Barneson,  on  the 
date  the  Creditors'  claim  was  filed  against  your 
father's  estate,  in  the  court  house  in  Redwood  City, 
did  you  go  down  there  ?  A.     Yes. 

Q.     Your  attorney  was  Martin  Weil? 

A.     Yes. 

Q.     Did  he  go  into  the  Judge's  chambers? 

A.     Yes. 

Q.     Did  you  go  into  the  chambers  with  him? 

A.     No. 

Q.  He  came  out ;  did  he  tell  you  that  the  Judge 
had  rejected  the  claim?  A.     Yes. 

Mr.  Licking:  That  is  entirely  immaterial  and 
hearsay. 

The  Court:    Yes. 

Mr.  Licking:  The  record  shows  it  was  rejected 
because  barred  by  the  statute  of  limitations. 

Q.  (By  Mr.  Brady):  Mr.  Barneson,  did  Mu- 
riel Barneson  ever  keep  any  books  of  account? 

A.    No. 

Q.  Mr.  Barneson,  Mr.  Licking  and  I  in  working 
out  the  stipulation  [37]  of  facts,  included  in  it  a 
statement  on  page  18,  lines  1  to  4,  that  Muriel's 
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claim  of  $150,000  against  her  father,  '^Was  never 
listed  or  mentioned  in  any  inventory  filed  in  the 
court   having   jurisdiction   over  the   incompetent's 
guardianship  estate.'' 

Mr.  Licking:  You  say  I  requested  it?  We  stip- 
ulated that  that  was  a  fact. 

Mr.  Brady:    We  stipulated  it  was  a  fact. 

Q.  Will  you  kindly  explain  why  this  was  not 
done? 

Mr.  Licking:  To  which  I  object  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial.  Why 
it  was  not  done,  does  not  matter ;  it  was  not  done. 

The  Court:  Well,  the  question  is  so  broad  it 
calls  for  all  sorts  of  opinions  of  the  witness. 

Mr.  Brady:     I  won't  press  it. 

The  Court:  He  can  state  any  facts  connected 
with  the  matter. 

Mr.  Brady:     I  won't  press  the  question. 

Q.  Mr.  Barneson,  in  connection  with  the  prep- 
aration for  this  trial,  did  your  counsel  ask  you  to 
search  the  records  of  Muriel  and  Harriet,  and  John 
for  their  old  income  tax  returns?  A.     Yes. 

Q.  Did  your  counsel  ask  you  to  see  if  those  files 
contained  any  such  copies  of  any  United  States 
partnership  income  tax  returns,  naming  Harriet, 
John,  and  Muriel  as  partners?  [38] 

A.     Yes. 

Mr.  Licking:  Well,  it  is  immaterial,  the  conver- 
sation between  him  and  counsel. 
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Q.  (By  Mr.  Brady)  :  Did  you  find  any  such  re- 
turns '^  A.     No. 

Mr.  Licking:  I  object  to  the  question  on  the 
ground,  first,  the  search  is  immaterial,  and  sec- 
ond, the  colloquy,  the  conversation  between  coun- 
sel and  his  client  is  improper. 

The  Court:     Sustained. 

Mr.  Licking:     It  has  no  bearing  on  this. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Brady:  You  may  cross-examine  Mr.  Barne- 
son, Mr.  Licking. 

Cross-Examination 
By  Mr.  Licking: 

Q.  Mr.  Barneson,  did  you  have  anything  to  do 
with  either  of  these 

Mr.  Brady:  Mr.  Licking,  I  w^onder  if  I  could 
ask  the  courtesy  of  your  moving  here  so  that  I  could 
hear  you  better. 

Q.  (By  Mr.  Licking)  :  Were  you  yourself  con- 
nected with  either  of  the  brokerage  firms  that  have 
been  mentioned  here? 

A.  I  was  after  my  brother  Harold  lost  all  of  his 
money.  My  father  asked  me  to  try  to  go  in  and 
salvage  something. 

Q.     When  was  that? 

A.     That  was  around  1930,  I  believe. 

Q.  1930.  Then  you  were  familiar  with  the  part- 
nership [39]  affairs? 

A.     No,  I  was  not  particularly  familiar  with  the 
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partnership   affairs.    I   went   in  and  tried   to   sell 

the  business. 

Q.     You  went  in  there  to  try  to  sell  the  business  *? 

A.     I  knew  nothing  about  the  brokerage  business. 

Q.  In  the  course  of  selling  it,  did  you  get  some 
idea  about  the  assets  of  the  partnership  business? 

A.  I  knew — what  do  you  mean  by  that  ?  Such  as 
the  financial 

Q.  Did  you  know  where  the  money  had  come 
from  that  went  into  the  partnership  ? 

A.  Yes,  I  knew  my  father  had  transferred  some 
money — I  knew  he  had  loaned  my  brother  some 
money. 

Q.  Didn't  you  at  that  time  know  your  father 
had  gotten  money  for  that  purpose  from  Muriel 
and  your  mother?  A.     No,  I  didn't. 

Q.     You  didn't  know  that?  A.     No. 

Q.     When  did  you  first  know  that? 

A.  The  first  time  it  was  called  to  my  attention 
is  w^hen  he  told  me  he  owed  the  money  to  my  mother 
and  sister. 

Q.     That  was  shortly  after  your  mother's  death? 

A.     Yes,  it  was. 

Q.  You  were  appointed  guardian  of  your  sister's 
estate  in  April,  April  3rd? 

A.     April  3,  1936. 

Q.  Yes,  that  is  right.  Prior  to  that  time,  you 
say  that  [40]  you  considered  she  had  been,  you 
yourself  thought  she  had  been  incompetent  for 
some  time?  A.     Yes,  she  had. 
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Q.  Had  you  been  managing  her  affairs  prior  to 
that  time  ? 

A.  No,  my  mother  had  under  a  power  of  attor- 
ney. 

Q.     Your  mother  had  under  a  power  of  attorney? 

A.    Yes. 

Q.  At  that  time  did  you  examine  her  books  of 
account  ? 

A.  No,  I  didn't.  I  had  come  up  from  Los  An- 
geles in  1935  to  take  care  of  my  mother  and  father. 

Q.    Yes. 

A.  And  mother  was  still  handling  Muriel's  af- 
fairs, and  when  it  was  decided  to  have  me  appointed 
guardian  my  brother  thought  I  should  have  Mr. 
Blackstock  of  Oxnard  to  handle — to  act  as  attorney. 
I  didn't  know  Mr.  Blackstock,  but  my  brother  told 
me  to  send  him  a  list  of  Muriel's  assets. 

Q.     To  act  as  attorney  for  Muriel 'F 

A.     That  is  right,  in  the  guardianship. 

Q.     Yes.  That  was  in  1935 1 

A.     That  was  in  March  of  '36,  I  believe  it  was. 

Q.  When  did  you  decide  to  have  a  guardian- 
ship proceeding  taken  with  reference  to  your  sister, 
or  the  family? 

A.     It  was  sometime  probably  in  January  of  1936. 

Q.     In  January  of  1936? 

A.     We  first  started  to  discuss  it  then.  [41] 

Q.  You  discussed  it  with  your  father  and  mother 
at  that  time  ?  A.    Yes. 
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Q.     And  with  your  other  brother? 

A.  First,  my  mother  and  father,  and  later  with 
Harold. 

Q.  Later  with  Harold.  Then  the  decision  was 
made  among  the  family  that  you  be  the  guardian? 

A.     Yes. 

Q.  At  that  time  did  you  have  any  discussion  as 
to  the  family  financial  situation  ? 

A.     No,  I  didn^t. 

Q.     None  at  all? 

A.  I  had  a  book  of  Muriel's  investments,  a  small 
book  in  which  the  record  of  her  investments  was 
kept.  She  had  always  kept  it  in  the  same  type  of 
book,  and  I  copied  the  figures  of  the  securities 
which  she  held  from  that  book,  and  sent  the  list 
down  to  Mr.  Blackstock. 

Q.     Have  you  any  idea  where  that  book  is  now? 

Mr.  Brady:     I  have  got  it  right  here. 

The  Witness :     Mr.  Brady  has  it. 

(Mr.  Brady  hands  book  to  counsel  for  the 
Government.) 

Mr.  Licking :     This  just  shows  a  list  of  securities. 

A.  Securities  and  income,  I  think,  from  those 
securities. 

Q.     Securities  and  income  from  those  securities. 

Mr.  Brady:  Don't  you  think  we  ought  to  iden- 
tify the  book,  Mr.  Licking,  to  which  you  are  di- 
recting the  witness's  attention?  [42] 

Mr.  Licking:     You  said  it  was  the  book. 

Mr.  Brady :     It  has  got  a  title  on  the  cover. 
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Mr.  Licking:  I  haven't  intended  to  ask  any  spe- 
cific questions  about  it.  On  the  cover  it  shows  ^'Rec- 
ord of  Investments  and  Income,"  a  printed  form 
book  for  that  purpose  apparently. 

Q.     And  this  is  the  book  given  you  by  whom? 

A.  That  is  not  the  book  that  my  mother  kept 
a  record  of  Muriel's  investments  in.  I  think  I  re- 
copied  those  investments  into  the  same  type  book 
which  you  hold  in  court. 

Q.  Whose  handwriting  is  this?  That  is  what  I 
want  to  get  at  ?  A.     May  I  see  it  ? 

(Mr.  Licking  hands  book  to  witness.) 

The  Witness:     That  is  my  handwriting. 

Q.  That  is  your  handwriting.  Then  this  isn't 
the  book  that  Muriel  kept? 

A.     Well,  I  have  the  other  book. 

Q.  I  just  asked  you  this  one  question,  this  is 
not  the  book  Muriel  kept? 

A.     No,  not  this  one. 

Q.     Where  is  the  other  one? 

The  Witness :     Have  you  got  that,  Mr.  Brady  ? 

Mr.  Brady:     I  have  never  seen  it. 

The  Witness:  Miss  Chase  has  it  in  the  office. 
The  [43]  book  was  full,  and  I  transferred  from  one 
book  to  another,  the  figures  of  the  securities. 

Q.     This  book  isn't  full  now? 

A.  No,  this  is  the  last  book.  The  other  book  was 
full.  That  is  why  I  bought  a  new  book  and  trans- 
f  ered  to  the  new  book.  That  is  why  it  is  in  my  hand- 
writing. 
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Q.^  Let  me  understand :  You  say  the  old  book  was 
full,  and  you  transferred  because  the  old  book  was 
full? 

A.  Yes.  There  w^as  no  room  to  make  any  more 
records '? 

Q.  Is  this  supposed  to  be  Muriel's  record  or 
yours  ? 

A.     That  is — you  mean  the  one  we  have  here. 

Q.     Exactly?  A.     No. 

Q.     The  one  we  were  questioning  you  about? 

A.     That  is  not  the  record  she  kept  herself. 

Q.     This  is  not  the  record  she  kept  herself? 

A.     No,  that  is  correct. 

Q.     Where  is  the  record  she  kept  herself? 

A.     I  believe  I  have  it  in  the  safe  in  the  office. 

Q.     Did  you  ever  show  it  to  Mr.  Brady? 

A.     I  am  quite  sure  I  did. 

Mr.  Brady:     I  haven't  any  recollection. 

The  Witness:  I  thought  I  showed  you  all  of 
those  books. 

Q.  (By  Mr.  Licking)  :  Both  of  those  books, 
what  is  the  other  book?  [44] 

A.  Some  of  them  my  mother  kept  the  record  in 
the  same  type  of  book. 

Q.  Your  mother  kept  a  record  in  the  same  type 
of  book  that  Muriel  did?  A.     Yes. 

Q.     Of  her  investments  and  income? 

A.     Yes. 

Q.     Is  it  a  record  of  all  the  income  ? 
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A.  Yes,  I  think  all  of  the  income — I  couldn't 
say  that. 

Q.    All  the  income  of  her  securities? 

A.  I  think  it  is.  I  don't  know.  I  was  not 
here 

Q.     Over  what  period  did  that  book  extend? 

Mr.  Brady :  Just  a  minute.  The  book  is  the  best 
evidence  of  its  contents. 

Mr.  Licking:  I  want  to  find  out;  it  is  not  here. 
This  is  preliminary.  I  want  to  find  out  if  the  book 
is  worth  holding  up  the  proceedings  to  get. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Licking)  :  What  period  did  this 
book  cover  of  Muriel's  investments  and  income? 

A.  I  couldn't  tell  you,  probably  from — well,  I 
w^ould  hesitate  to  guess.  Probably  four  or  five  years. 
Probably  six  years,  before  this  book  was  used;  I 
started  the  se<3ond  book  here,  copying  from  an- 
other book  that  is  also  on  file  in  the  office.  [45] 

Q.     Was  copied  by  whom?  A.     What? 

Q.  You  say  the  assets  in  the  second  book  w^ere 
copied  from  another  book;  copied  b}^  whom? 

A.  In  the  case  of  the  book  I  have,  they  were 
cojjied  either  by  my  sister  or  mother.  I  was  not 
here. 

Q.     What  dates  would  they  cover? 

A.     I  won't  try  to  tell  you. 

Q.  I  understand  your  testimony  this  way,  this 
book  is  not  complete;  there  is  another  book  prior 
to  this  book  ? 

A.     No,  this  book  contains  everything  that  the 
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other   book   contained,   unless   the    securities   were 

sold  or  something  of  that  kind. 

Q.     Unless  the  securities  were  sold? 

A.     Yes. 

Q.     What  is  the  first  date  in  this  book? 

A.     Well,  1936. 

Q.     1936  is  the  first  date  in  the  book? 

A.     Yes. 

Q.  Your  sister  became  incompetent,  you  say,  in 
1945,  or  was  declared  incompetent? 

A.     No,  sir,  she  was  declared  incompetent. 

Q.  In  1936;  and  you  say  that  this  is  a  correct 
copy  of  the  book  she  kept  of  her  investments? 

A.     That  is  correct.  [46] 

Q.  And  is  a  total  list  of  them.  Well,  state 
whether  the  date  of  the  first  investment  in  there  is 
1936? 

A.  No,  the  first  investment  is  not  dated  1936. 
The  actual  investment  is  in  the  year  1926.  That  is 
the  year  stated  in  which  she  made  those  invest- 
ments. She  might  have  purchased  those  investments 
some  other  year.  I  know  she  did  purchase  in  1929 
and  1928 

Q.     '28  and '29? 

A.  Yes.  I  happen  to  know  the  Amerada  Cor- 
poration she  bought  that  on  May  1,  1928. 

Mr.  Licking:  I  wonder  if  that  other  book  could 
be  made  available  for  my  examination. 

Mr.  Brady:  I  want  to  know  what  book  you  arc* 
talking  about. 
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Mr.  Licking:  The  same  book  we  want  to  go  on, 
the  only  book  I  am  talking  about  is  the  book  which 
the  witness  says  he  saw,  which  was  a  list  of  invest- 
ments by  Muriel,  or  Muriel's  investments  and  in- 
come, which  he  got  after  her  adjudication. 

The  Witness:  I  am  not  testifying  it  was  kept 
by  Muriel.  It  might  have  been  kept  by  my  mother. 
It  might  have  been  a  book  previously  kept  by  Mu- 
riel. 

Q.  (By  Mr.  Licking)  :  This  book  isn't  the  book 
kept  by  Muriel  or  your  mother;  this  is  a  copy  you 
made'? 

A.     That  is  correct.    That  book  was  kept  by  me. 

Q.  (By  Mr.  Brady) :  Mr.  Barneson,  do  you 
recall  that  from  the  question  of  your  so-called 

The  Court:  Counsel,  let  counsel  finish  his  cross- 
examination  and  then  you  can  pro<3eed  to  examine 
the  witness,  if  there  is  anything  he  develops. 

Q.  (By  Mr.  Licking)  :  Where  is  the  other  book 
from  which  you  copied,  state  you  copied  this '? 

A.     It  is  in  my  safe. 

The  Court:  He  has  said  several  times  it  is  in 
his  safe,  down  in  his  office. 

Mr.  Licking :     In  your  office  here  % 

A.    Yes. 

Mr.  Licking :     No  more  questions  on  that  line. 

Q.  Now,  could  that  book  be  made  available? 
Could  you  get  that  to  court  here? 

A.     Yes,  sir. 

Mr.  Licking:     I  would  like,  your  Honor,  to  ex- 
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amine  that  particular  book.    It  may  be  there  isn't 
anything  material  in  it.  If  there  is,  I  would  be  quite 
certain  Mr.  Brady  and  I  can  stipulate. 

The  Court:  You  are  entitled  to  have  the  book 
produced. 

Mr.  Licking:  I  don't  like  to  have  a  trial  held 
up.  I  would  like  to  have  the  book  produced  by  Mr. 
Barneson;  if  there  is  anything,  I  will  make  an  ap- 
propriate motion  to  reopen  and  add  that. 

Mr.  Brady:  At  the  conclusion  of  the  hearing 
today,  Mr.  Licking  and  I  can  go  to  Mr.  Barneson 's 
offii'e  and  he  can  examine  it.  [48] 

Mr.  Licking:  I  don't  want  to  go  to  Mr.  Barne- 
son's  office. 

The  Court:  The  witness  can  turn  over  the  book 
to  you  and  you  can,  in  turn,  let  Mr.  Licking  see  it. 

Mr.  Licking:    Yes. 

The  Court:     That  is  fair  enough. 

Q.  (By  Mr.  Licking) :  Do  you  know  when  you 
filed  your  inventory  in  the  estate  of  the  guardian- 
ship *? 

A.  I  filed  my  inventory  before  the — sent  it  down 
to  Mr.  Blackstock  before  the  3rd  of  April,  some- 
time in  March;  and  I  sent  it  to  Mr.  Blackstock  for 
filing.    I  didn't  go  down  to  Ventura. 

Mr.  Brady :    That  was  1936  you  are  talking  about. 

Q.     (By  Mr.  Licking) :     In  1936?  A.     Yes. 

Q.     Do  you  know  when  it  was  filed  by  him? 

A.  What  I  was  told,  it  was  the  day  of  the  guard- 
ianship proceeding;  but  I  don't  know.  I  imagine  it 
would  be. 
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Q.  You  believe  it  was  filed  the  same  day  you 
qualified  as  guardian? 

A.  I  don't  know.  I  assume  that  would  be  a  mat- 
ter of  record  down  in  the  court  house  at  Ventura. 

Q.  That  is  a  matter  of  record  in  the  court  house 
at  Ventura.  We  can  check  that.  You  don't  know 
when  it  was  filed.  This  would  also  be  a  part  of  that 
inventory,  this  debt  ?  A.     No.  [49] 

Q.     You  wouldn't  know  about  if? 

A.     I  didn't  know  of  the  debt  at  that  time. 

Q.  You  filed  an  annual  account  after  that  every 
year,  didn't  you'?  A.     Yes. 

Q.  Did  you  ever  at  any  time  request  payment 
from  your  father  of  this  account,  before  you  filed 
the  claim  against  his  estate  ^ 

A.     No,  I  didn't. 

Mr.  Licking :    I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Brady : 

Q.  Mr.  Barneson,  this  book  that  I  show  you, 
called  a  record  of  investments  and  income,  does  that 
list  anything  in  it  about  securities?  A.     No. 

Q.  Does  it  list  any  income  other  than  dividends 
or  interest?  A.     No. 

Q.  Did  you  ever  attempt  to  have  it  list  anything 
but  dividends  or  interest  income  ? 

A.  I  do  not  think  there  is  anything  but  dividends 
or  interest  income  that  came  in  during  the  time  I 
was  handling  her  assets. 
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(Testimony  of  Lionel  T.  Barneson.) 

Q.  Mr.  Barneson,  when  did  you  first  show  me 
this  book?  Is  my  recollection  correct  you  told  me 
that  you  have  copied  the  material  that  appears  in 
here  from  a  similar  record  that  had  been  kept  by 
your  mother  and  Muriel? 

A.  I  am  quite  sure  I  told  you  that  either  my 
mother  or  Muriel  [50]  left  off  in  the  old  book — but 
the  old  book  will  show  my  mother's  handwriting. 

Q.  To  the  best  of  your  knowledge  was  Muriel 
able  to  keep  any  record  such  as  this  during  the 
years  1933,  1934,  1935,  and  1936? 

A.     Not  from  1931  on. 

Q.  So  if  Muriel  kept  a  book  it  was  prior  to 
1931?  A.     Yes. 

Q.     Did  I  ever  ask  you  to  show^  me  that? 

The  Court:    What  difference  does  that  make? 

The  Witness:    I  don't  recollect. 

Mr.  Brady:    That  is  all  I  have,  your  Honor. 
'    Mr.  Licking:     No  further  questions.     Of  course, 
I  want  to  see  the  other  book. 

The  Court:  We  have  covered  that.  Is  that  all, 
Mr.  Brady. 

Mr.  Brady:  That  is  all.  I  would  like  the  record 
to  show  that  Mr.  Licking  has  never  asked  me  to 
produce  anything  that  I  have  failed  to  produce. 

Mr.  Licking:    That  is  true. 

The  Court:  It  just  developed  in  the  cross-exami- 
nation that  there  was  this  book? 

Mr.  Licking:  I  had  never  heard  of  this  book 
before.     It  might  have  some  bearing. 
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Mr.  Brady:  The  respondent  rests  as  far  as  any 
testimony  concerned,  and  as  far  as  any  documentary 
proof  is  concerned'?  [51] 

Mr.  Licking:  The  Government  will  rest  on  the 
documentary  proof  already  in  the  record,  with  an 
understanding  with  Counsel  if  there  is  anything 
material  in  the  book,  I  may  offer  it.  If  there  is  an- 
other piece  of  documentary  evidence  that  I  consider 
material,  I  would  like  to  offer  it. 

The  Court:  I  suppose  you  gentlemen  will  want 
to  file  some  memoranda. 

Mr.  Licking:  Counsel  filed  an  opening  memor- 
andum today.  I  do  not  know  w^hether  he  wants  to 
file  a  more  elaborate  memorandimi  or  not. 

The  Court:  I  have  just  glanced  hurriedly  at  it. 
Apparently  it  is  the  plaintiff's  contention  that  the 
statute  of  limitations  itself  does  not  necessarily 
make  a  debt  worthless  for  the  point  of  view  of  tax 
law  but  merely  fixes  the  period  beyond  which  the 
creditor  cannot  sue. 

Mr.  Licking:     That  is  correct. 

The  Court :  And  he  has  cited  some  cases.  I  sup- 
pose that  the  Government  will  want  to  file  some  re- 
plies. 

Mr.  Licking :    Yes. 

Mr.  Brady :    We  would  like  to  file  a  brief. 

The  Court:  I  haven't  had  a  chance  to  read  the 
stipulation.    It  is  quite  lengthy. 

Mr.  Licking :    It  is. 

The  Court :  I  think  so.  Do  you  wish  to  file  any 
further  memorandums  %  [52] 
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Mr.  Brady:    Yes,  I  do,  your  Honor. 

The  Court:    Opening  memorandum? 

Mr.  Brady:  Yes;  and  the  reply.  Is  that  to  be 
sent  up  here  ? 

The  Court:    Yes. 

Mr.  Brady:     I  would  like  to  do  that. 

The  Court:    What  time  would  you  suggest? 

Mr.  Brady:  Ten  days  before  we  get  the  tran- 
script— I  haven't  had  any  vacation. 

The  Court :    Thirty  days. 

Mr.  Brady:     Thirty  days  will  be  ample. 

The  Court:  To  file  the  opening  memorandum. 
How  long  will  you  v/ant? 

Mr.  Licking:     I  should  like  40. 

The  Court:     Suppose  we  say,  30,  30,  and  10. 

Mr.  Brady:    Could  it  be  30,  30,  and  15? 

The  Court:    30,  30,  and  15. 

Mr.  Brady :    That  is  all  right. 

Mr.  Licking :    Make  my  time  40  days. 

The  Court :  I  am  really  become  qviite  a  cynic  on 
fixing  time  for  briefs.  No  matter  w^hat  time  I  fix 
both  attorneys  come  around  with  the  stipuations  to 
extend. 

Mr.  Brady:  I  don't  ask  for  extensions,  your 
Honor. 

The  Court:     Most  attorneys  do,  however. 

Mr.  Licking :    40  days  for  me.  [53] 

The  Court:  30  for  Mr.  Brady,  40  for  you  and 
15  for  Mr.  Brady. 

Mr.  Brady:  Yes.  I  will  try  to  get  mine  in  before 
the  30.    Just  a  minute,  if  I  may,  your  Honor.    Mr. 
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Wood  and  I  planned  to  ask  for  something  further 
this  afternoon.  I  would  like  it  if  Mr.  Licking  could 
oblige  me  by  going  to  Mr.  Barneson's  office  and 
getting  out  the  books  so  that  if  he  decides  there  is 
nothing  in  it  he  wants  to  bring  out  to  the  attention 
of  the  Court,  we  needn't  worry  about  that  in  our 
briefs. 

Mr.  Licking:  I  would  like  some  time  to  examine 
the  book.  In  fact,  I  would  like  to  have  it  examined 
by  the  accountant  here. 

The  Court:  Why  don't  you  have  the  book  de- 
livered to  you  this  afternoon  by  Mr.  Barneson  and 
you  can  turn  it  over  to  Mr.  Licking,  and  get  his 
receipt  to  you. 

Mr.  Brady:  I  am  leaving  for  down  South.  I 
won't  be  able  to  deliver  it  to  him. 

The  Court:  If  there  is  nothing  he  wants  to  do 
about  the  matter  that  will  be  the  order;  of  course, 
if  he  wants  to  reopen  the  case,  he  will  have  to  take 
it  up  with  you. 

Mr.  Brady:  One  further  point,  your  Honor.  I 
think  it  is  quite  proper,  since  the  Government  has 
taken  the  position  that  Harriet,  John  and  Muriel 
Barneson  were  partners,  that  they  produce,  if  they 
are  in  existence,  any  partnership  income  tax  returns 
of  Harriet  Barneson,  and  Muriel  and  John  that  may 
be  [54]  filed  with  the  Bureal  of  Internal  Revenue, 
and  with  that  in  mind  I  wrote  Mr.  Licking  a  letter 
on  July  18th,  and  suggested  that  he  get  all  pertinent 
tax  returns  here;  and  he  tried,  he  told  me  to  find 


Muriel  E,  Barneson  147 

them — he  told  me  he  wrote  a  letter  to  the  Bureau 
and  they  wrote  they  didn't  have  them;  but  I  am 
now  narrowing  the  question  to  the  partnership  in- 
come tax  returns;  Harriet,  John  and  Muriel  as 
partners.  If  there  was  any  returns,  we  feel  that 
it  would  be  fair  with  us  for  the  Government  to  pro- 
duce them ;  and  even  though  the  records  would  have 
been  sent  to  Washington,  the  Collector  here  would 
have  a  record  of  the  filing  of  the  return. 

The  Court:     Return  of  information. 

Mr.  Brady:     That  is  right. 

The  Court:    Partnership  return  of  information? 

Mr.  Brady:  That  is  right.  If,  as  the  Govern- 
ment contends,  that,  legally,  John  and  Harriet  and 
Muriel  were  partners  presumably  they  filed  a  part- 
nership information  return.  If  there  is  one,  that 
is  evidence.  We  want  to  see  that  partnership  re- 
turn. 

Mr.  Licking :  That  is  negative  evidence,  and  con- 
sequently a  matter  for  argument. 

The  Court:     It  would  be  only  self-serving. 

Mr.  Brady:  Not  at  all.  If  they  were  partners, 
why,  they  are  required  to  file  a  return.  There  is 
a  legal  presumption  that  every  one  acts  legally. 
There  is  a  presumption  your  Honor  filed  his  Fed- 
eral Income  Tax  return.  [55] 

Mr.  Licking :  You  mean  there  is  a  law  requiring 
separate  partnership  returns  be  filed. 

Mr.  Brady:  There  is  precisely,  precisely.  That 
is  why  I  am  making  my  request. 
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The  Court:  I  don't  know  whether  that  was  the 
law  in  1941. 

Mr.  Licking:  In  the  first  place  I  don't  consider 
it  proves  anything.    It  proves  nothing. 

The  Court :  Well,  irrespective  of  all  that,  all  that 
I  have  before  me  now  is  the  stipulation  facts,  plus 
the  exhibits  attached  to  the  stipulation,  and  all  of 
the  evidence  concerning  the  nature  of  the  relation- 
ship in  this  matter  between  the  father  and  daughter. 

Mr.  Brady:  Well,  the  record  now  shows  a  re- 
quest to  produce  such  partnership  tax  returns  as 
might  have  been  filed. 

The  Court:  The  record  now  shows  it,  for  what 
it  is  worth  in  the  record. 

Mr.  Licking:  Then  I  would  make  one  request.  I 
have  discussed  it  with  Counsel  before.  I  want  to 
bring  the  accounts  of  Muriel  and  Harriet  with  John 
here  to  date,  to  show  what  the  treatment  of  those 
accounts  was  during  the  period  they  run.  They 
run  here  merely  to — both  accounts  shown  here  run 
merely  to  1929.  The  ledger  sheet  shows  entries  up 
to  1941. 

Mr.  Brady :    End  of  1931,  I  think,  Mr.  Licking. 

Mr.  Licking:  No,  there  are  transactions  in  the 
accounts  in  1941,  and  up  to  1941,  showing  that  there 
were  [56]  claims — showing  that  the  account  between 
Muriel  Barneson  and  John  Barneson  was  active  and 
open  during  that  period.  That  is  something  that  I 
hadn't  known  until  I  discussed  it.  I  can,  if  I  may, 
put  the  agent  on  the  stand  for  that  one  question; 
he  has  examined  those  records. 
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The  Court :  I  doirt  know  what  you  gentlemen  are 
talking  about.  Have  you  submitted  this  case*?  Is 
this  some  other  evidence,  or  are  you  arguing  about 
something  ? 

Mr.  Licking:  I  asked  if  the  counsel  would  have 
any  objection  to  my  putting  in  the  other  ledger 
sheets,  showing  the  Muriel  and  John  Barneson  ac- 
count was  kept  open  up  to  1941,  and  did  not  close  in 
1928  and  1929. 

The  Court:  Are  you  referring  to  Exhibit  A  and 
B-1. 

Mr.  Brady:  B  and  B-1  is  the  so-called  open  ac- 
count. 

Mr.  Licking:  The  exhibits  B  and  B-1  showing 
the  accounts  up  to  1931.  I  am  just  informed  that 
the  account  was  open  and  active  up  to  1941  and  I 
wish  to  put  in  those  other  sheets,  by  putting  on  the 
agent. 

The  Court:  Are  they  available,  are  they  avail- 
able? 

Mr.  Licking :    I  am  speaking  of  Muriel  now.  Yes. 

Mr.  Brady:  Your  Honor,  I  have  been  working 
on  this  stipulation  ten  days.  I  have  no  desire  to 
keep  out  anything  that  should  be  in. 

Mr.  Licking:  If  I  may,  your  Honor,  reopen  for 
a  moment.  I  will  put  the  agent  on  the  stand  and  ask 
him  just  a  few  questions  with  reference  to  the  ac- 
count. [57] 

Mr.  Brady:  That  may  dispose  of  it.  That  may 
dispose  of  it. 
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LOUIS  SHEVLAN 

recalled,  having  been  previously  sworn. 

Direct  Examination 
By  Mr.  Licking: 

Q.  Mr.  Shevlan,  you  are  an  agent  of  the  Internal 
Revenue  Department? 

A.     That  is  correct. 

Q.     In  what  capacity  ? 

A.     Well,  my  title  is  Internal  Revenue  Agent. 

Q.  I  see.  Did  you  participate  in  preparing  the 
investigation  for  refund  which  is  the  basis  of  this 
suit? 

A.  I  didn't  participate  in  the  refund  examina- 
tion.   I  made  the  original  examination  of  the  case. 

Q.  You  made  the  original  examination  of  the 
case ;  in  the  case  of  that  examination,  did  you  have 
occasion  to  see  the  books  of  account  kept  by  John 
Barneson?  A.     I  did. 

Q.  Particularly  with  reference  to  the  Muriel  E. 
Barneson  account?  A.     That  is  correct. 

Q.  There  were  two  accounts  in  the  name  of 
Muriel  E.  Barneson,  one  of  which  is  Exhibit  A  now 
in  evidence,  and  the  other  is  Exhibit  '^B"  and  B-1. 

A.  That  is  correct.  They  are.  Exhibit  B  and 
and  B-1  are  not  complete. 

Mr.  Brady:    Are  not  what? 

A.     Beg  pardon. 

Mr.  Brady :    I  didn't  hear  the  last. 

A.  I  said  Exhibit  B  and  B-1  are  not  complete. 
The  complete  accounts  of  Muriel  Barneson  are  on 
the  books  of  John  Barneson. 
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(Testimony  of  Louis  Shevlan.) 

Mr.  Licking:  Exhibit  A  is  complete  on  that 
sheet?  A.     Yes, 

Q.  You  say  Exhibit  B  and  B-1  are  not  complete, 
not  necessarily  in  that  one  sheet? 

A.  They  are  not  complete  here,  where  they  end 
December  31,  1931,  I  believe  the  account  on  the 
books  was  open  up  until  1941. 

Q.  And  there  were  transactions  reflected  in  that 
account?  A.     Until  1941. 

Q.     Until  1941,  advances  and 

A.     Debits  and  credits? 

Q.     Debits  and  credits  up  until  1941  ? 

A.     That  is  right. 

The  Court:  Did  they  have  anything  to  do  with 
this  matter  of  the  $150,000  transaction  with  the 
father? 

A.  Well,  sir,  that  question  is  a  legal  question, 
I  believe,  as  to  whether  or  not  these  advances  and 
these  transactions  in  the  Muriel  E.  Barneson  ac- 
count would  keep  the  statute  open. 

Mr.  Licking:     That  was  the  question.  [59] 

The  Court :  Were  there  any  entries  affecting  the 
entries  included  in  the  stipulation  here,  that  had  to 
do  with  the  so-called  $150,000  transaction  that  is 
involved  in  this  case  ? 

A.     Specifically  relating  to  the  $150,000,  no  sir. 

Mr.  Brady:    I  didn't  get  that. 

The  Court :    He  said  no  sir. 

Mr.  Brady:    No  sir. 
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(Testimony  of  Louis  Shevlan.) 

Q.  (By  Mr.  Licking)  :  They  were  other  trans- 
actions ?  A.     Yes. 

Q.  Debits  and  credits  between  Muriel  and  John 
Barneson?  A.     That  is  correct. 

Cross-Examination 
By  Mr.  Brady: 

Q.  Could  you  point  out  to  us  those  entries  that 
appear  in  Miss  Barneson 's  account? 

A.  I  have  a  statement.  There  were  other 
charges  made  against  the  open  account  of  Muriel 
E.  Barneson  on  the  books  of  John  Barneson,  in  the 
year  1941,  and  the  years  immediately  preceding. 
What  the  nature  of  those  items  are,  I  haven't  gone 
into;  but  there  were  debits  and  credits  of  various 
kinds.    It  is  an  open  account. 

Q.  But  was  a  separate  account  from  the  Muriel 
E.  Barneson  loan  account  *? 

A.  One  account  is  entitled  ^ ^Muriel  E.  Barne- 
son," and  the  other  account  is  entitled  ^'Muriel  E. 
Barneson  Loan  Account. ' '  [60] 

The  Court :    Does  that  cover  it  ^ 

Mr.  Licking:  That  covers  what  I  want,  your 
Honor. 

The  Court:  Case  may  stand  submitted:  30,  40, 
and  15. 

Mr.  Brady:  Mr.  Wood  informs  me  Mr.  Barne- 
son left  some  time  ago  to  go  and  get  that  book. 

The  Court:  You  gentlemen  can  arrange  that  be- 
tween you.   I  am  not  going  to  hold  court  in  session 
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for  that.    If  there  are  any  further  proceedings  you 
can  reopen. 

Mr.  Licking:     Yes,  if  it  is  necessary  to  reopen 
the  case,  we  can  make  the  application. 

(An  adjournment  was  taken  until  Wednes- 
day, September  29,  1948,  at  10:00  A.M.)  [61] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OP  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and  ac- 
companying document  and  Exhibits,  lisited  below, 
are  the  originals  filed  in  the  above-entitled  case,  and 
that  they  constitute  the  Record  on  Appeal  herein, 
as  designated  by  the  Appellant,  to  wit: 

Complaint  to  Recover  Incomes  Taxes. 

Answer. 

Stipulation  of  Pacts. 

Stipulation  to  Correct  Reporter's  Transcript. 

Order  for  Judgment. 

Order  of  Court. 

Defendant's  Proposed  Amended  Findings  of  Fact 
and  Conclusions  of  Law. 

Plaintiff's  Objections  to  Defendant's  Proposed 
Amended  Findings  of  Fact  and  Conclusion  of  Law. 

Letter  of  Joseph  D.  Brady. 

Findings  of  Fact  and  Conclusions  of  Law. 
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Judgment. 

Certificate  of  Probable  Cause. 

Notice  of  Entry  of  Judgment. 

Notice  of  Motion  for  New  Trial. 

Affidavit  of  Service  by  Mail  of  Notice  of  Motion 
for  New  Trial. 

Statement  of  Plaintiff's  Reasons  in  Opposition 
to  Defendant's  Motion  for  New  Trial  and  List  of 
Authorities  on  Which  Plaintiff  Relies. 

Order  Denying  Defendant's  Motion  for  New 
Trial. 

Notice  of  Denial  of  Motion  for  a  New  Trial. 

Notice  of  Appeal. 

Notice  of  Filing  Notice  of  Appeal. 

Order  Extending  Time  to  File  Record  and  Docket 
Cause  on  Appeal. 

Statement  of  Points  on  Which  the  Defendant  In- 
tends to  Rely  on  Appeal. 

Defendant's  Designation  of  Contents  of  Record 
on  Appeal. 

Exhibits  Accompanying  Stipulation  of  Facts, 
to  wit :  A,  B,  B-1,  C,  D,  E,  F,  G  and  H. 

Reporter's  Transcript  for  September  28,  1948. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
e5tli  day  of  August,  A.D.  1949. 

C.  W.  CALBREATH, 

Clerk, 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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[Endorsed] :  No.  12320,  United  States  Court  of 
Aj^peals  for  the  Ninth  Circuit.  James  G.  Smyth, 
Collector  of  Internal  Revenue,  for  the  Fir^t  District 
of  California,  Appellant,  vs.  Muriel  E.  Barneson, 
also  known  as  Muriel  Elfrida  Barneson,  an  Incom- 
petent Person,  by  Lionel  T.  Barneson,  Guardian, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Filed  August  5,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  12320 

JAMES  G.  SMYTH,  Collector  of  Internal  Revenue, 

Appellant, 
vs. 
MURIEL  E.  BARNESON,  an  Incompetent  Per- 
son, by  Lionel  T.  Barneson,  Guardian, 

Appellee. 
APPELLANT'S       STATEMENT       OF       THE 
POINTS    ON   WHICH   HE   INTENDS    TO 
RELY   UPON   APPEAL,   AND  DESIGNA- 
TION OF  THE  RECORD  ON  APPEAL 

Comes  now  the  appellant  in  the  above  matter  and 
presents  his  statement  of  the  points  on  which  he 
intends  to  rely  on  appeal,  as  follows: 
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1.  Appellant  adopts  as  his  statement  of  the 
points  on  which  he  intends  to  rely  the  ^^  Statement 
of  Points  on  Which  Defendant  Intends  to  Rely  on 
Appeal,"  filed  in  the  District  Court  in  the  above 
action  and  included  in  the  transcript  of  record  filed 
in  this  Court. 

Appellant  designates  the  entire  transcript  of  rec- 
ord to  be  printed. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney, 
/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 


No.  12,320 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


James  Gr.  Smyth,  Collector  of  Internal 

Revenue,   for  the  First  District  of 

California, 

Appellant, 
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Northern  District  of  California. 


BRIEF  FOR  APPELLANT 


OPINION  BELOW. 
The  District  Court  entered  no  opinion  below.    The 
findings  of  fact  and  conclusions  of  law  of  the  District 
Court  (R.  74-78)  are  not  officially  reported. 


JURISDICTION. 

This  appeal  involves  federal  income  taxes  and  in- 
terest in  the  amount  of  $84,242.49  for  the  calendar 
year  1941.  (R.  49.)  These  taxes  and  interest  were 
paid  June  28, 1945,  and  October  18, 1945.  (R.  48,  75-76.) 
Within  the  time  and  in  the  manner  provided  by  law 
a  claim  for  refund  was  filed.  (R.  48-49,  76.)  More 
than  six  months  after  the  filing  of  the  claim  and 
within  the  time  provided  by  Section  3772  of  the  In- 
ternal Revenue  Code  or  on  Fel^ruary  25,  1948,  the 
taxpayer  brought  an  action  in  the  District  Court  for 
recovery  of  the  taxes  paid.  (R.  22.)  Jurisdiction  was 
conferred  on  the  District  Court  by  28  U.S.C.,  Section 
1340.  The  judgment  was  entered  on  March  25,  1949. 
(R.  79-80.)  Within  sixty  days  and  on  May  19,  1949, 
a  notice  of  appeal  was  filed  (R.  88-89),  pursuant  to 
the  provisions  of  28  U.S.C,  Section  1291. 


QUESTION  PRESENTED. 

Whether  the  District  Court  correctly  allowed  tax- 
payer a  deduction  in  the  calendar  year  1941  for  a 
worthless  debt  under  the  provisions  of  Section 
23  (k)(l)  of  the  Internal  Revenue  Code. 


STATUTE  INVOLVED. 

Internal  Revenue  Code : 

Sec.  23  [as  amended  by  Sec.  113,  Revenue  Act  of 
1943,  c.  63,  58  Stat.  21].  DEDUCTIONS  FROM 
GROSS  INCOME. 


In  computing  net  income  there  shall  be  allowed 
as  deductions  : 

(k)  Bad  Debts.— 

(1)  General  Rule. — Debts  which  become  worth- 
less within  the  taxal^le  year;  or  (in  the  discretion 
of  the  Commissioner)  a  reasonable  addition  to  a 
reserve  for  bad  debts;  and  when  satisfied  that  a 
debt  is  recoverable  only  in  part,  the  Commissioner 
may  allow  such  debt,  in  an  amount  not  in  excess 
of  the  part  charged  off  within  the  taxable  year, 
as  a  deduction.  This  paragraph  shall  not  apply 
in  the  case  of  a  taxpayer,  other  than  a  bank,  as 
defined  in  section  104,  with  respect  to  a  debt  evi- 
denced by  a  security  as  defined  in  paragraph  (3) 

of  this  subsection. 
******* 

(26  U.S.C.  1946  ed.,  Sec.  23.) 

P  STATEMENT. 

The  facts  material  to  the  issue  presented  here  as 
taken  from  the  stipulation  of  the  parties  (R.  26-50) 
adopted  by  the  Court  below  (R.  74),  the  findings  of 
fact  of  the  Court  below  (R.  74-77)  and  the  exhibits 
attached  to  the  stipulation  of  the  parties  (R.  50)^  are 
as  follows: 

Taxpayer  is  the  daughter  of  John  Barneson,  who 
died   February   25,   1941.    John   iiarneson   had  three 


'Although  the  exhibits  accompanying  the  stipuhition  of  the 
parties  were  designated  as  part  of  the  record  on  appeal  (R.  154, 
156),  they  have  not  been  printed  as  part  of  the  record.  There- 
fore, no  record  reference  can  be  made  when  referring  to  exhibits; 
rather  reference  to  the  exhibit  itself  will  be  made.  It  is  assumed 
the  exhibits  will  be  physically  before  this  Court  on  argument. 


other  children,  J.  Leslie  Barneson  and  Lionel  T. 
Barneson,  who  are  still  living  and  Harold  J.  Barne- 
son, who  died  February  7,  1945.  (R.  26.)  Taxpayer 
was  legally  adjudged  incompetent  on  April  3,  1936 
(R.  74),  and  her  l)rother,  Lionel  T.  Barneson,  has  at 
all  times  since  that  date  been  the  guardian  of  her 
person  and  estate.    (R.  26,  74.) 

Between  July  1,  1927,  and  February  20,  1932, 
Harold  J.  Barneson  engaged  in  the  stock  and  bond 
brokerage  business  as  a  partner  in  various  stock  and 
bond  brokerage  partnerships.  (R.  27-28.)  From  time 
to  time  in  the  conduct  of  his  stock  brokerage  business 
Harold  J.  Barneson  needed  additional  working  capi- 
tal and  after  exhausting  his  personal  credit,  he  turned 
to  his  father,  John  Barneson,  for  aid.  This  aid  John 
supplied  by  investing  in  the  particular  stock  and  bond 
brokerage  business  of  which  Harold  was,  at  the  time 
of  his  investments,  a  partner.  In  this  mamier  John 
advanced  Harold  $300,000  in  1928  and  $125,000  in 
1929.  Of  this  total  sum  of  $425,000  John  received 
$150,000  from  taxpayer  and  $150,000  from  his  wife, 
Harriet.  The  remaining  $125,000  he  supplied  himself. 
(R.  28-30.) 

Taxpayer  transferred  this  $150,000  to  John  by 
check.  On  April  3,  1928,  she  wrote  her  check  No.  443 
to  the  order  of  John  Barneson  in  the  amount  of 
$25,000.  (R.  31-32.)  This  check  stub  bore  the  notation 
^^ Special  partnership''.  (Ex.  C.)  On  May  8,  1928, 
taxpayer  wrote  her  check  No.  444  to  the  order  of 
John  Barneson  for  $105,000.  (R.  32.)  This  check 
stub   bore   the   notation   ''Special  partnership — $75,- 


000.00  Loan— $30,000.00'^  and  the  further  notation 
^^ Returned  Loan  May  23ixr\  (Ex.  D.)  On  May  14, 
1929,  taxpayer  wrote  her  check  No.  378  in  the  amount 
of  $50,000  to  the  order  of  John  Barneson.  Written  in 
light  pencil  in  the  handwriting-  of  tlie  taxpayer  on  the 
stub  of  this  check  (whicli  bears  No.  337)  are  the  words 
^^I  think  HJB  Partnership '\    (R.  33.) 

John  Barneson  kept  double  entry  l)ooks  of  account 
in  which  he  kept  two  accounts  mth  taxpayer,  one  en- 
titled ''Muriel  E.  Barneson  a/c''  and  another  and  dif- 
ferent account  entitled  "Muriel  E.  Barneson ''.  The 
**  Muriel  E.  Barneson  Loan  a/c' '  had  only  two  entries, 
both  credits,  namely,  May  8,  1928,  a  journal  entry  in 
the  amount  of  $100,000;  and  May  15,  1929,  cash  in 
the  amount  of  $50,000.  The  '* Muriel  E.  Barneson''  ac- 
count contains  numerous  debits  and  credits.  (R.  31.) 
The  alleged  debt  from  John  Barneson  to  taxpayer  was 
never  evidenced  by  a  promissory  note,  nor  was  it  ever 
acknowledged  in  writing  by  John  Barneson  except  by 
his  books  of  account.    (R.  43.) 

At  various  times  from  1928  to  1932,  John  received 
returiLs  or  income  from  the  moneys  he  had  invested  in 
the  partnerships  of  which  Harold  Barneson  was  a 
partner.  (R.  34,  35,  38,  41.)  In  1928,  John  received 
a  return  of  $33,295.06  of  which  he  paid  taxpayer  $11,- 
098.35.  (R.  34.)  Taxpayer  reported  this  in  her  1928 
income  tax  return  as  ''4.  Income  from  Partnerships'' 
and  gave  as  the  source  of  the  income  **H.  J.  Barneson 
&  Co.,  San  Francisco''.  (R.  34-35.)  In  1929,  Jolm 
Barneson  received  a  return  of  $44,162.88  of  whicli  he 
transferred  to  taxpayer  $14,720.96.  Taxpayer  reported 
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this  income  in  her  1929  income  tax  return  as  ^^5.  In- 
come from  Partnerships''  and  gave  as  the  source 
^^H.  J.  Barneson  &  Co.,  San  Francisco''.  (R.  35.) 
Taxpayer  was  never  named  as  a  partner,  general  or 
limited,  in  any  of  the  stock  ln*okerage  partnershiios  of 
which  her  brother  Harold,  was  a  partner.  (R.  35.) 
However,  John  Barneson  was  named  as  a  limited  part- 
ner in  two  of  the  partnerships.    (R.  36.) 

Jolm  Barneson  received  no  return  or  income  from 
the  moneys  he  had  invested  in  the  stock  and  bond 
brokerage  j)artnership  of  w^hicli  Harold  J.  Barneson 
was  a  partner  during  1930,  and  he  made  no  payments 
to  taxpayer  during  that  year.  (R.  36.)  However,  in 
1931,  John  received  a  net  return  of  $12,000  of  which 
he  paid  taxpayer  $4,363.80.  In  her  income  tax  re- 
turn for  1931  taxpayer  reported  this  income  as  ^^1 
Salaries,  Wages,  Commissions,  etc."  and  gave  as  the 
source  '* Walsh,  O'Connor  &  Barneson".  Taxpayer 
was  never  an  employee  of  Walsh,  O'Connor  &  Barne- 
son, however.  (R.  38-40.)  In  1932,  John  Barneson 
received  a  return  of  $1,100  of  which  he  transferred  to 
taxpayer  $400.  Taxpayer  reported  this  income  as 
^'Interest  on  Bank  Deposits,  Notes,  Corporation 
Bonds,  etc."  (R.  41.)  No  payments  of  interest  or 
other  payments  were  ever  made  to  taxpayer  by  John 
Barneson  except  from  the  returns  he  received  on  the 
moneys  invested  with  Harold  J.  Barneson.   (R.  43.) 

In  1932,  Walsh,  O'Coimor  &  Barneson,  Harold  J. 
Barneson 's  last  stock  and  bond  lu'okeragc*  venture, 
failed  financially,  and  in  his  1932  income  tax  return, 
filed  jointly  vdth  his  wife,  Harriet,  John  Barneson 


claimed  as  a  loss  the  $425,000  invested  in  this  part- 
nership in  his  name.  In  addition  this  tax  return 
showed  other  losses  of  $^74,()69.41.  John's  tax  lia- 
bility for  th(»  calendar  year  1932  was  zero.  (R.  41-42.) 
However,  taxpayer  claimed  no  income  tax  deduction 
in  her  return  for  1943  with  respect  to  the  $150,000  she 
had  transferred  to  John  in  ]928  and  1929,  although 
she  had  a  tax  liability  for  that  year  of  $11,340.38.  No 
pai-t  of  the  $150,000  lias  ever  Ix^en  allowed  taxpayer 
as  a  deduction  by  the  Commissioner  in  any  taxable 
year.    (R.  42-43.) 

Lionel  T.  Barneson,  the  guardian  of  taxpayer's  per- 
son and  estate  since  April  3,  1936,  has  never  listed  in 
any  inventory  of  the  assets  of  taxpayer's  guardian- 
ship estate  any  obligation  or  debt  owed  taxpayer  by 
John  Barneson.    (R.  45.) 

John  Barneson  died  February  25,  1941,  and  Lionel 
T.  Barneson  was  named  executor  of  his  will.  As 
guardian  of  taxpayer's  person  and  estate,  Ijionel  T. 
Barneson  filed  a  '^(h'editor's  Claim"  for  $150,000 
against  the  estate  of  John  Barneson,  covering  the 
items  included  in  the  "Muriel  E.  Barneson  Loan  a/c'\ 
This  claim  was  disallowed  on  the  ground  that  the  stat- 
ute of  limitations  had  run.  Taxpayer  never  brought 
suit  on  this  claim  at  any  time  subsequent  to  its  dis- 
allowance.   (R.  44-45.) 

John  Barneson  at  all  times  possessed  the  requisite 
financial  ability  to  have  j)aid  $150,0(K)  to  taxpayer  on 
demand.    (R.  45.) 

In  her  1941  federal  income  tax  return  taxpayer 
listed  the  $150,000  "Creditor's  Claim"  as  a  bad  debt 
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deduction.  (R.  45-46.)  This  deduction  was  disallowed 
by  the  Commissioner  and  a  deficiency  of  $70,369.97 
was  assessed  against  taxpayer.  (R.  47.)  Taxpayer 
paid  this  deficiency  together  with  interest  thereon  in 
the  amount  of  $13,872.52.    (R.  48.) 

The  District  Court  further  made  the  following  find- 
ings of  fact  (R.  74-77)  which  the  Government  con- 
tends are  erroneous: 

On  January  1,  1941,  John  Barneson  was  indebted  in 
the  amount  of  $150,000  to  taxpayer  for  cash  loans  in 
the  aggregate  sum  of  $150,000  made  by  taxpayer  to 
John  Barneson  in  1928  and  1929,  no  part  of  which  has 
ever  been  repaid.    (R.  75.) 

This  debt  became  worthless  within  the  taxable  year 
1941.    (R.  77.) 


STATEMENT  OF  POINTS  TO  BE  URGED. 

The  Government  relies  upon  two  points  in  this  ap- 
peal. It  is  our  contention  that  no  debt  in  fact  ever 
existed  for  which  taxpayer  may  claim  a  deduction  and 
further,  that  if  a  debt  did  in  fact  exist,  taxpayer  is 
nevertheless  not  entitled  to  a  worthless  debt  deduction 
because  of  her  failure  to  prove  that  she  made  reason- 
able efforts  to  collect  the  debt. 


SUMMARY  OF  ARGUMENT. 
1.     The   finding  of   the   District   Court  that   John 
Barneson  w-as  indebted  to  taxpayer  in  the  amount  of 
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$150,000  is  clearly  eiToneous.  I  before  a  taxpayer  may 
take  a  deduction  from  o-ross  income  for  a  bad  debt, 
the  debt  must  be  j)roved  to  have  an  existence  in  fact. 
It  is  the  intention  of  the  parties  at  the  time  of  the 
transaction  alleged  to  create  the  debt  and  not  subse- 
quent events  which  is  controlling-.  In  determining- 
whether  there  was  in  fact,  a  loan,  family  transactions 
must  be  subjected  to  close  scrutiny. 

The  facts  in  the  present  case  indicate  the  transaction 
here  under  consideration  to  be  an  investment  rather 
than  a  loan.  Taxpayer's  notations  oi]  the  stubs  of  the 
checks  b}'  which  slu^  transferred  the  funds  here  sought 
to  be  deducted  indicate  that  she  did  not  intend  the 
transfers  to  constitute  loans.  The  nature  and  the  char- 
acte]-  of  the  income  derived  by  taxpayer  from  the 
transactions  here  in  controversy  are  inconsistent  with 
any  view  that  the  transfers  wei*e  loans  but  rather  par- 
take of  a  return  on  an  investment.  Taxpayer  has 
never  received  any  note  or  other  evidence  of  an  ob- 
ligation to  re})ay  from  her  father,  John  Barneson,  for 
the  funds  transferred.  The  manner  in  which  taxpayer 
reported  the  income  derived  from  the  funds  trans- 
ferred in  her  income  tax  returns  is  indicative  of  an 
investment  and  not  a  loan.  Finally,  although  tax- 
payer's guardian  stated  he  knew  John  Barneson  to  be 
indebted  to  taxpayer  in  the  amount  of  $150,000,  h(^ 
never  reported  this  obligation  as  an  asset  of  taxpay- 
er's guardianshi])  estate. 

2.  Thi-oughout  the  entire  period  of  12  years  that 
the  indebtedness  of  John  liarneson  to  taxpayer  was 
in  existence  before  John  Barneson 's  death,  taxpayer 
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took  absolutely  no  steps  to  o])tain  payment,  ncA^er  re- 
quested of  John  Barneson  that  he  fulfill  his  obligation, 
nor  ever  sought  to  secure  a  note  or  other  e^ddence  of 
the  debt.  Because  of  her  failure  to  take  reasonable 
steps  to  collect  the  debt,  taxpayer  is  not  entitled  to  a 
deduction  for  a  worthless  debt. 


ARGUMENT. 

I. 

NO  DEBT  IN  FACT  EXISTED  BUT  RATHER  TAXPAYER'S 
ADVANCES  WERE  IN  THE  NATURE  OF  INVESTMENTS. 

Admittedly  the  question  presented  here  is  essentially 
one  of  fact  in  which  tJiis  Court  is  bound  by  the  find- 
ings of  the  Court  below  imless  they  are  shown  to  be 
clearly  erroneous.    The  Supreme  Court  has  said  in 
United  States  v.  Gypsum  Co.,  333  U.  S.  364,  395: 
A  finding  is  '' clearly  erroneous''  when  although 
there  is  evidence  to  support  it,  the  reviewing  court 
on  the  entire  evidence  is  left  with  the  definite 
and  firm  conviction  that  a  mistake  has  been  com- 
mitted. 

It  is  our  contention  that  a  review  of  the  entire  evi- 
dence cannot  help  but  leave  one  with  a  definite  and 
firm  conviction  that  a  mistake  has  been  made.- 


-It  should  be  noted  in  reviewing  the  evidence  that  this  is  not  a 
case  wherein  the  opportunity  of  the  court  below  to  observe  the  de- 
meanor and  conduct  of  witnesses  on  the  stand  and  draw  conclusions 
as  to  the  credibility  of  their  testimony  is  of  great  importance,  for 
although  taxpayer  did  produce  one  witness,  Lionel  T.  Barneson,  his 
testimony  (R.  111-143)  is  of  little  significance.  Rather  the  case  was 
submitted  on  the  stipulation  of  the  parties  (R.  26-50)  and  docu- 
mentary evidence  (see  fn.  1,  supra). 
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It  is  well  settled  that  l)er()i('  a  taxpayer  may  take 
a  deduction  from  gross  income  for  a  ])ad  debt,  tlie  debt 
must  have  had  an  existence  in  fact,  and  the  taxpayer 
must  carry  tlie  burden  of  provine^  the  debt.  AUen- 
Bradley  Co.  r.  (■ommissioner,  112  F.  (2d)  :]33,  335 
(C.  A.  7th).  It  is  the  intention  or  agreement  of 
the  parties  at  the  time  of  the  transaction  alleged  to 
create  the  de])t  and  not  subsecjucnt  acts  or  declarations 
which  is  controlling.  Grossma)i  v.  Commissioner,  9 
B.T.A.  643,  645;  Davidson  v.  Commissioner,  26  B.T.A. 
754,  755.  As  was  said  in  the  Grossman  case,  supra  (p. 
645): 

To  establish  the  debt  petitioner  must  show  af- 
firmatively that  there  was  an  agreement  or  inten- 
tion of  the  j)arties,  at  the  time  of  the  transaction, 
that  the  money  transferred  was  loaned.  Proof 
of  such  intention  or  agreement  must  consist  of 
acts  or  declarations  substantially  contemporane- 
ous with  the  event.  Subsequent  acts  or  declara- 
tions can  not  change  the  nature  of  the  transac- 
tion. *  *  * 

Furthermore,  transactions  between  family  members 
are  to  be  subjected  to  close  scrutiny  in  determining 
whether  or  not  there  was  in  fact  a  loan.  Redfield  v. 
Eaton,  53  F.  (2d)  693,  695  (Coim.) ;  (^f.  Monffjomerji 
V.  United  States,  23  F.  Supp.  130  (C.  Cls.),  certiorari 
denied,  307  U.  S.  632;  Hoyt  v.  (\^nimissioner,  decided 
April  26,  1944  (1944  P-Il  T.C\  ^Memorandum  Deci- 
sions, par.  44,133). 

The  record  is  re})lete  with  tacts  clearly  indicating 
that  the  transaction  here  entered  into  between  tax- 
payer and  her  father,  John  Barneson,  was  not  a  loan. 
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Of  singular  importance  are  the  notations  made  by  tax- 
payer on  her  check  stubs.  These  notations  are  indica- 
tive of  taxpayer's  understanding  and  intentions  in 
the  transactions  here  in  question.  Certainly  they  are 
the  only  concrete  evidence  contemporaneous  with  the 
transactions  which  indicate  the  intentions  of  the  tax- 
payer herself. 

The  transactions  here  in  question  involve  transfers 
from  taxpayer  to  her  father  in  the  amount  of  $180,000. 
This  amount  was  transferred  by  three  checks  in  the 
amounts  of  $25,000,  $105,000  and  $50,000.  The  cor- 
]-esponding  check  stubs  are  respectively  numbered  443, 
444,  and  337.  Check  stu)3  No.  443  bears  the  notation 
''Special  partnership'-  (Ex.  C),  and  on  check  stub 
No.  337  in  light  pencil  in  the  handwriting  of  taxpayer 
appear  the  words  "1  think  HJIj  Partnership".  (R. 
33.)  The  notations  on  these  check  stubs  are  of  minor 
significance  until  considered  in  the  light  of  stub  No. 
444.  On  this  stub  the  amount  of  the  check,  $105,000, 
was  broken  down  and  noted  ''Special  partnership — 
$75,000.00"  and  "Loan— $30,000.00".  (Ex.  D.)=^  The 
only  conceivable  reason  for  taxpayer  making  this 
distinction  on  her  check  stub  was  that  she  did  not 
consider  or  intend  the  $75,000  noted  "Special  part- 
nership" to  be  a  loan  as  she  clearly  did  the  $30,000. 
This  view  is  strengthened  when  one  considers  that  the 


•^The  facts  relative  to  the  notations  appearing  on  the  check  stubs 
here  are  to  be  compared  with  Domestic  Management  Bureau,  Inc.  v. 
Commissioner,  38  B.T.A.  640,  wherein  items  of  $5,000  and  $2,000 
shown  as  book  entries  under  the  headings  of  legal  fees  and  miscel- 
hmeous  expense,  respectively,  were  disallowed,  the  Board  observing 
that  none  of  the  entries  indicated  that  there  was  anything  receiva- 
ble from  the  advances  in  question. 
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$30,000  was  subsequently  repaid  l)y  John  Barneson, 
taxpayer's  father.  Furthermore,  since  taxpayer  noted 
the  other  payments  of  $25,000  and  $50,000  substan- 
tially the  same  as  the  $75,000,  they  must  be  deemed 
to  have  been  treated  by  her  as  the  same,  i.e.,  not  as 
loans.  Rather  it  would  seem  that  these  payments  were 
investments  which  taxpayer  desired  invested  in  the 
name  of  her  father  for  reasons  that  we  can  only  con- 
jecture, but  perhaps  because  she  looked  to  him  for 
the  guidance  and  protection  which  every  child  seeks 
from  a  parent. 

That  the  transactions  here  in  question  were  in  fact 
investments  and  not  loans  is  borne  out  by  other  facts 
appearing  in  the  record.  A  basic  difference  between  a 
loan  and  a  speculative  investment  is  that  the  income 
derived  from  a  loan,  if  indeed  any  is  derived  at  all,  is 
usually  of  a  fixed  and  definite  amount,  while  a  spec- 
ulative investment  yields  a  variable  return  or  income, 
depending  upon  the  success  or  failure  of  the  business 
invested  in.  Taxpayer's  returns  or  income  on  the  funds 
transferred  to  her  father,  John  Barneson,  partake 
more  of  the  nature  of  a  speculative  investment.  Ad- 
mittedly John  Barneson  used  the  funds  derived  from 
taxpayer  to  invest  in  various  stock  brokerage  ventures 
engaged  in  by  his  son,  H.  J.  Barneson.  John  Barneson 
received  a  return  on  his  investment  which  varied  \rith 
the  relative  success  or  failure  of  his  son's  stock  ])rok- 
erage  ventures.  Taxpayer  always  shared  in  the  re- 
turns on  investment  received  by  her  father  in  ])r()p()r- 
tion  to  the  ratio  her  $150,000  })oie  to  the  (Mitiie  amount 
her  father  had  invested  in  his  name.  In  the  years  in 
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which  taxpayer's  father's  investment  yielded  no  in- 
come, as  in  1930,  taxpayer  received  no  payments  from 
lier  father,  and  subsequent  to  the  complete  failure  and 
liquidation  of  Walsh,  O'Coimor  &  Barneson,  the  last 
of  John  Barneson 's  stock  l^rokerage  ventures,  and  up 
to  the  date  of  John  Barneson 's  death,  taxpayer  re- 
ceived no  income  from  her  $150,000.  If  it  be  contended 
that  ,the  payments  made  taxpayer  by  John  Barneson 
in  1928,  1929,  1931  and  1932  were  in  the  nature  of  in- 
terest payments  and  not  returns  on  investment,  then 
why  did  not  John  Barneson  continue  these  payments 
subsequent  to  the  failure  of  Walvsh,  O'Connor  & 
Barneson "?  Admittedly  John  Barneson  continued  to 
receive  income  from  the  $150,000,  for  Lionel  ,T.  Barne- 
son assigns  this  as  his  reason  for  wishing  to  defer 
the  repayment  of  the  sum  to  taxpayer.  (R.  120.) 
Clearly  then,  if  the  nature  and  character  of  income 
have  any  bearing  whatsoever  on  a  determination  of 
whether  a  transaction  'be  a  loan  or  an  investment,  it 
must  be  concluded  that  the  transactions  here  in  ques- 
tion were  investments.  Cf.  Cavanaugh  v.  Commis- 
sioner, 42  B.T.A.  1037,  affirmed  by  this  Court,  125  F. 
(2d)  366  (an  advance  of  $3,500  was  deemed  an  in- 
vestment because  taxpayer's  return  on  the  advance 
was  a  share  of  profits). 

Further  there  is  lacking  in  the  transactions  between 
taxpayer  and  her  father  any  note  or  other  evidence 
indicating  an  obligation  on  the  part  of  John  Barne- 
son to  repay.  It  is  not  contended  that  there  must  be 
some  written  evidence  of  obligation  to  re})ay  in  order 
to  create  a  valid  and  binding  debt  which  is  deductible 
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in  the  year  it  becomes  wortliless  under  the  provisions 
of  Section  23  (k)  (1)  of  the  Internal  Revenue  Code, 
supra.  It  is  contended,  liowever,  that  the  absence  of 
any  note  or  other  evidence  of  an  oblioation  to  repay  is 
a  factor  to  be  considered  in  any  determination  of 
whether  or  not  a  valid  de))t  in  fact  exists.  Cf.  Thom^ 
V,  Burnet,  55  F.  (2d)  1039  (C.A.  D.C.). 

"  Of  interest  and  importance  to  th(^  question  })resentcd 
here  are  taxpayer's  tax  returns  for  the  years  1928, 
1929,  1931  and  1932,  being  the  years  in  which  tax- 
payer received  some  payment  from  her  father  on  ac- 
count of  the  $150,000  transferred  by  taxpayer  to  him 
in  1928  and  1929.  This  income  was  reported  during 
the  years  1928,  1929,  1931  and  ]  932,  respectively,  under 
the  headings  of  '"Income  from  Pai'tnerships'',  ^^ In- 
come from  Partnerships"  (R.  35),  ^'Salaries,  Wages, 
Commissions,  etc.''  (R.  39)  and  '^Interest  on  Bank 
Deposits,  Notes,  Corporation  Bonds,  etc."  (R.  41.)  In 
each  instance  the  source  of  the  income  was  given  by 

■  taxpayer  as  the  particuhir  stock  brokerage  partner- 
ship in  which  her  father  at  that  time  liad  invested 
her  $150,000.  At  no  time  did  taxpayer  indicate  lier 
father  John  Barneson  as  the  source  of  this  income. 
Clearly  this  is  indicative  of  the  fact  that  taxpayer  con- 
sidered the  transaction  in  question  here  to  ])e  an  in- 
vestment, not  a  loan.  Her  fathei*  was  merely  a  conduit 
through  which  she  received  the  return  on  hei*  inv(^st- 
ment  and  through  which  her  investment  was  originally 
made,  nothing  more.  1'axpayer  nndenia))ly  indicated 
this  to  be  hei*  understanding  of  Ihm-  father's  I'elntion- 
ship  to  herself  with  regard  to  the  ti'ansactio]i  jiei-e  in 
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question,  when  she  completely  ignored  him  and  went 
directly  to  the  source  of  the  income  from  her  invest- 
ment in  reporting  it  in  her  federal  income  tax  returns. 
Had  taxpayer  felt  the  transfers  of  money  to  her 
father  in  1928  and  1929  to  constitute  loans  and  the 
subsequent  payments  received  from  her  father  to  be 
payments  in  the  nature  of  interest,  she  would  have 
so  indicated  by  writing  in  his  name  on  her  tax  re- 
turns as  the  source  of  the  income  from  the  trans- 
actions here  in  question. 

Finally,  some  consideration  should  ))e  given  to  the 
inventories  filed  in  taxpayer's  guardianship  estate. 
These  inventories  were  filed  yearly  by  taxpayer's  | 
guardian,  Taonel  T.  Bai'ueson,  and  were  required  to 
include  a  list  of  all  of  taxpayer's  assets.  It  will  be  re- 
membered that  it  was  Lionel  T.  Barneson  who  testified 
(R.  119,  121)  that  in  April  of  1936  his  father,  John 
Barneson,  had  stated  to  him  that  he  owed  taxpayer 
$150,000  which  he  intended  to  pay  her.  But  at  no  time 
did  Lionel  T.  Barneson  list  or  mention  in  the  in- 
ventories he  filed  as  taxpayer's  guardian  any  obliga- 
tions of  John  Barneson  to  taxpayer.  Certainly  Lionel 
T.  Barneson  has  taken  a  position  in  his  testimony 
inconsistent  with  that  taken  in  his  inventories.  The 
reason  for  these  inconsistencies  might  be  explained 
by  considering  that  a  tax  refund  of  $82,242.49  hinges 
upon  the  final  outcome  of  the  present  suit.  Lionel  T. 
Barneson  should  be  made  to  stand  by  his  position 
taken  when  he  had  no  monetary  motivation,  which  po- 
sition indicates  there  was  no  debt  or  obligation  owed 
taxpayer  by  John  Barneson. 
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It  is  apparent  from  a  consideration  of  the  fore- 
going facts  that  John  Barneson  did  not  in  fact  have 
any  obligation  to  repay  taxpayer  the  $150,000  ad- 
vanced by  her  in  1928  and  1929.  A  review  of  the  evi- 
dence reveals  the  nsual  attribntes  of  a  loan  to  be 
lacking  and  many  of  the  attribntes  of  investments  to 
be  present.  One  cannot  help  bnt  conclude  that  the  de- 
cision of  the  District  Court  was  clearlv  erroneous. 


II. 

TAXPAYER  HAS  FAILED  TO  SHOW  ANY  REASONABLE  EFFORT 
TO  COLLECT  THE  DEBT  SUCH  AS  WILL  ENTITLE  HER  TO 
DEDUCT  IT  AS  WORTHLESS. 

Assuming  for  the  purposes  of  argument  that  a  debt 
in  fact  arose  out  of  the  transactions  here  in  question, 
taxpayer  is  nevertheless  not  entitled  to  a  ])ad  debt  de- 
duction unde]*  Section  23  (k)  (1)  of  the  Internal  Rev- 
enue Code  unless  she  has  made  a  reasonable  effort  to 
collect  the  debt. 

If  in  fact  an}^  debt  existed,  it  came  into  being  in 
1928  and  1929,  when  taxpayer  transferred  the  funds 
here  sought  to  be  deducted  to  her  father,  John  Barne- 
son. Subsequent  to  that  time  and  u])  to  the  date  of  his 
death,  John  Barneson  at  all  times  possessed  the 
requisite  financial  ability  to  rej^ay  the  debt  had  tax- 
payer so  requested.  (R.  45.)  But  never  did  taxpaycM* 
or  her  legal  rej)resentative  ri^inest  of  John  Barneson 
that  he  repay  the  debt,  nor  weic  any  st(^])s  ever  taken 
to  protect  taxpayer's  interests  by  }ia\inLi  John  l>arn(»- 
son  acknowledge  the  del)t  in  writing  or  cxec-nte  a  note 
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or  other  evidence  of  ol)ligation.  In  fact  the  only  refer- 
ence to  the  de^bt  during  the  12  years  elapsing  between 
1929  and  1941  came  from  John  Barneson,  himself, 
voluntarily.  According  to  the  testimony  of  Lionel  T. 
Barneson,  John  Barneson  acknowledged  shortly  after 
Harriet  Barneson 's  death  that  lie  owed  taxpayer  $150,- 
000  and  that  he  fully  intended  to  pay  her.  As  before 
stated,  the  testimony  of  Lionel  T.  Barneson  on  this 
point  must  be  seriously  questioned. 

There  was  then  a  period  of  12  years  during  which 
taxpayer  took  absolutely  no  ste])s  toward  collecting  a 
debt  of  $150,000  owed  her  by  her  father,  made  abso- 
lutely no  mention  of  the  debt  to  her  father  at  any  time 
and  did  nothing  to  indicate  that  she  felt  a  debt  to  be 
in  fact  in  existence. 

The  close  relationsliip  of  the  parties  alone  is  suffi- 
cient to  raise  the  question  of  whether  or  not  the  debt 
was  not  in  fact  forgiven.  Gallagher  v.  Commissioner, 
decided  January  12,  1939  (1939  P-H  B.T.A.  Memo- 
randimi  Decisions,  par.  39,010).  There  can  be  no  ques- 
tion but  that  had  taxpayer  chosen  to  ignore  the  family 
relationship,  she  could  have  collected  the  debt  here 
sought  to  be  deducted.  Cf.  Gordon  Corp,  v.  Commis- 
sioner, 2  T.C.  571.  That  taxpayer  may  have  been 
animated  by  pity,  love  or  some  kindred  emotion  in 
failing  to  press  her  father  for  payment  of  the  debt  is 
indeed  commendable,  but  hardly  entitles  her  to  deduc- 
tion of  a  worthless  debt.  Block  v.  Commissioner,  de- 
cided June  7,  1943  (1943  P-H  T.C.  Memorandum  De- 
cisions, par.  43,267).   See  also  Thom  v.  Burnet,  55  F. 
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(2d)   1039   (C.A.  B.C.),  wherein  the  Court  said   (p. 
1040) : 

But  where  the  taxpayer,  because  of  family  ties 
or  personal  relations  between  himself  and  his 
debtor,  is  not  willinu"  to  enforce  payment  of  his 
P  dc^bt,  in  whole  or  in  part,  he  is  not  thereby  en- 
titled to  deduct  it  from  his  income  tax  as  worth- 
less. 

It  is  evident  that  in  order  to  entitle  himself  to  a 
deduction  of  a  worthless  debt,  a  taxpayer  must  not 
only  prove  that  a  debt  in  fact  exists,  but  that  he  has 
taken  all  reasonable  steps  to  collect  the  debt  and  ex- 
hausted all  possibility  of  obtaining-  reimbursement. 
Allen-Bradley  Co.  v.  Commissioner,  112  F.  (2d)  333, 
335  (C.A.  7th).  In  commenting  upon  the  failure  of  a 
taxpayer  to  take  reasonable  steps  to  collect  a  debt,  the 
Court  said  in  H.  D.  Lee  Mercantile  Co,  v.  Commis- 
sioner, 79  F.  (2d)  391,  393  (C.A.  10th)  : 

It  is  a  startling  propositioii  that  a  tax])ayer  may, 

for  reasons  of  his  own,  decline  to  enforce  a  valid 

^         claim  against  a  responsible  concern  and  then  as- 

^        sert  that  he  has  sustained  a  business  loss  which 

the  government  should  share. 

The  case  most  nearly  in  point  with  the  one  presented 
here  is  that  of  Bowser  v.  Commissioner,  decided  July 
29,  1948  (1948  P-H  T.C.  Memorandum  Becisions,  par. 
48,137).  In  the  Bowser  case  taxpayer  had  loaned  his 
father  $700  on  February  24,  1923,  and  received  liis 
father's  six  ])er  cent  promissory  note  of  e\ cii  date  ])ay- 
able  February  24,  1924.  The  Father  paid  nothing  on 
the  note  and  died  in  1941.  Tax])nyei*  orally  recpiesteHl 
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payment  of  the  executor  of  liivS  father's  estate  but  was 
refused  on  the  ground  that  the  note  was  outlawed. 
Taxpayer  did  not  press  his  claim  further.  The  Tax 
Court  denied  the  deduction  of  the  note  as  a  worth- 
less debt,  obser^dng  that  a  failure  to  enforce  pay- 
ment of  a  collectible  note  will  not  support  a  deduction. 

If  anything,  the  Bowser  case  is  stronger  than  the 
one  presented  here  since  it  was  a  case  wherein  there 
was  a  definite  debt  in  existence  as  evidenced  by  a 
promissory  note.  The  facts  with  regard  to  the  steps 
taken  toward  collecting  the  debt  do  not  differ  ma- 
terially from  those  presented  here,  however.  Admit- 
tedly, in  the  present  case,  taxpayer,  through  her  legal 
representative,  did  file  a  written  claim  against  the 
estate  of  John  Barneson,  while  in  the  Bowser  case 
taxpayer  requested  payment  orally  only.  How^ever, 
when  viewed  in  the  light  of  surrounding  circumstances, 
the  written  claim  filed  'by  taxpayer  must  be  deemed 
only  a  formality  thought  necessary  to  qualify  the  debt 
for  deduction. 

It  is  evident  from  the  authorities  cited  al)ove  that 
taxpayer,  by  failing  to  take  any  action  whatsoever  to- 
ward collecting  the  debt  from  her  father,  a  person 
well  able  to  meet  his  financial  obligations,  has  not 
proved  that  she  made  any  reasonable  effort  to  collect 
the  debt  and  must,  therefore,  be  denied  the  deduction 
here  sought. 


21 


CONCLUSION. 

The  judgment  of  the  lower  Court  should  be  reversed. 

Dated,  November  2, 1949. 
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No.  12320 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


James  G.  Smyth,  Collector  of  Internal  Revenue,  for  the 
First  District  of  California, 
P  Appellant, 

vs. 
Muriel   E.    Barneson,   also   known   as   Muriel   Elfrida 
Barneson,  an  Incompetent  Person,  by  Lionel  T.  Barne- 
son, Guardian, 

Appellee. 

On  Appeal   From  the   United   States   District    Court   for   the 
Northern  District  of  California. 


BRIEF  FOR  APPELLEE. 


Opinion   Below. 

The  District  Court  entered  no  opinion  below.  The  find- 
ings of  fact  and  conclusions  of  law  [R.  74-78]  are  officially 
reported  in  85  Fed.  Supp.  657. 

Jurisdiction. 

This  appeal  involves  federal  income  taxes  and  interest 
in  the  amount  of  $84,242.49  for  the  calendar  year  1941. 
[R.  49.]  These  taxes  and  interest  were  paid  June  28, 
1945,  and  October  18.  VH'?.  [R.  48,  75-76.]  Within 
the  time  and  in  the  manner  i)rovided  by  law  a  claim  for 
refund  was  filed.  [R.  48-49.  76.]  More  than  six  months 
after  the  filing  of  the  claim  and  within  the  time  provided 
by   Section   3772   of    the    Internal    Revenue   Code   or    on 
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February  25,  1948,  the  taxpayer  brought  an  action  in  the 
District  Court  for  recovery  of  the  taxes  paid.  [R.  22.] 
Jurisdiction  was  conferred  on  the  District  Court  by  28 
U.  S.  C,  Section  1340.  The  judgment  was  entered  on 
March  25,  1949.  [R.  79-80.]  Within  sixty  days  and 
on  May  19,  1949,  a  notice  of  appeal  was  filed  [R.  88-89], 
pursuant  to  the  provisions  of  28  U.  S.  C,  Section  1291. 

Question   Presented. 

Whether  the  District  Court  correctly  allowed  taxpayer 
a  deduction  in  the  calendar  year  1941  for  a  worthless 
debt  under  the  provisions  of  Section  23(k)(l)  of  the 
Internal  Revenue  Code.^ 

Statute  Involved. 

Internal  Revenue  Code: 

Section  23(k)(l),  as  amended  by  Section  124(a)  of 
the  Revenue  Act  of  1942  and  by  Section  113  of  the  Rev- 
enue Act  of  1943,  provides  for  the  deduction  of — 

"Debts  which  become  worthless  within  the  tax- 
able year;  *  *  *."'  (26  U.  S.  C.  1946  Ed.,  Sec. 
23.) 


^In  the  course  of  the  opening  statements  [R.  104],  the  District 
Court  stated  ''the  real  question"  as:  "Is  a  debt  in  existence  in  1928- 
1929,  becoming  outlawed  in  1933,  the  debtor  dying  in  1941,  the  claim 
being  presented  to  his  estate  in  1941  and  being  disallowed,  when  if 
at   all   is   it   that   the   debt    becomes   worthless?" 

^Section  124(d)  of  the  Revenue  Act  of  1942,  approved  October 
21,  1942,  made  the  amendment  contained  in  Section  124(a)  applicable 
to  taxable  years  beginning  after  December  31,  1938.  The  pertinent 
language  of  Section  23 (k),  prior  to  the  retroactive  amendment  of 
1942,  provided  for  the  deduction  of  ''Debts  ascertained  to  be  worth- 
less and  charged  off  vvithin  the  taxable  *  *  *."  In  the  case  at 
bar  the  result  would  be  the  same  under  the  old  language  as  it  is  under 
the  new,  as  1941  was  the  year  in  which  the  del)t  both  became  worth- 
less and  was  ascertained  to  be  worthless. 
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Statement. 

Appellant's  statement  of  the  case  (Br.  3-8)  fails  to 
make  reference  to  a  number  of  undisputed  facts  which 
are  consistent  only  with  the  ultimate  fact  found  by  the 
District  Court,  namely,  that  John  Barneson  was  indebted 
to  appellee  in  the  amount  of  $150,000.     [R.  75.] 

The  essential  facts,  showing  the  basis  for  the  bad  debt 
deduction  of  $150,000  from  appellee's  1941  gross  income 
allowed  by  the  District  Court,  may  be  stated  as  follows: 

The  taxpayer,  Muriel  Barneson,  in  1928  and  1929, 
transferred  cash  to  her  father,  John  Barneson,  in  an 
aggregate  amount  of  $150,000.  [R.  29.]  John  treated 
these  transfers  as  loans ;  his  double  entry  books  of  ac- 
count contain  an  account  payable  entitled  ^'Muriel  E. 
Barneson  Loan  a/c"  showing  credits  of  $100,000  on 
May  8,  1928  and  $50,000  on  May  15,  1929.  [R.  31; 
Ex.  A.  to  Stip.  of  Facts.]  No  part  of  said  $150,000 
was  ever  repaid  [R.  43;  also  Ex.  A]  but  John  Barneson 
at  all  times  possessed  the  requisite  financial  ability  to  have 
paid  $150,000  to  taxpayer  on  demand.     [R.  45.] 

John  Barneson  died  February  25,  1941,  which  was 
during  the  taxable  year  here  involved,  and  his  estate  was 
probated  in  the  Superior  Court  of  the  State  of  Califor- 
nia in  and  for  the  County  of  San  Mateo.  On  June  23, 
1941,  the  taxpayer,  acting  through  her  guardian,  filed 
in  said  court  a  creditor's  claim  for  the  $150,000  which 
she  transferred  to  John  in  1928  and  1929  and  which 
John's  books  of  account  showed  to  be  owing  to  her.  On 
the  same  date  this  claim  was  rejected  by  the  probate  court 
on  the  ground  that  it  was  barred  by  the  statute  of  limita- 
tions. Taxpayer  did  not  bring  suit  on  said  claim  within 
three  months  after  June  23,  1941,  or  at  any  other  time  (cf. 
Sec.  714,  Calif.  Probate  Code).     [R.  44-45.] 


In  her  1941  federal  income  tax  return  the  taxpayer 
took  a  bad  debt  deduction  with  respect  to  said  $150,000. 
[R.  45-46.]  This  deduction  was  disallowed  by  the  Com- 
mission and  a  deficiency  of  $70,369.97  was  assessed.  [R. 
47.]  This  deficiency  and  interest  of  $13,872.52  assessed 
thereon  were  paid  by  taxpayer  under  written  protest. 
[R.  48.] 

The  taxpayer  duly  filed  a  claim  for  refund.  The  Com- 
missioner having  failed  to  act  on  said  claim  within  six 
months,  this  suit  was  brought.     [R.  48-49.] 

The  case  was  defended  in  the  trial  court  on  a  dual 
basis,  in  the  alternative:  (1)  that  John  Barneson  was 
never  Muriel's  debtor  with  respect  to  said  $150,000;  (2) 
that  if  he  was  her  debtor,  the  debt  became  barred  by  the 
"California  four-year  statute  of  limitations  *  *■  * 
sometime  in  1933  *  *  *"^  and  presumably  became 
worthless  in  that  year. 

The  taxpayer  contended  successfully  that  where,  as 
here,  the  debtor  is  at  all  times  abundantly  solvent,  the 
mere  running  of  the  statute  of  limitations  does  not  render 
a  debt  worthless  ;^  that  John  Barneson's  debt  retained  some 
value,  at  least,  at  all  times  up  to  the  date  of  his  death  in 
1941 ;  and  that  it  became  utterly  worthless  by  reason  of 
the  event  of  death  and  the  resulting  operation  of  Section 
708  of  the  California  Probate  Code,  requiring  disallow- 
ance by  the  probate  court. 


^This  quotation  is  from  the  defendant-appellant's  brief  in  the  Dis- 
trict Court,  p.  21,  lines  30-31. 

^This  is  a  contention  which  the  Government  itself  has  successfully 
advanced  in  a  number  of  cases,  where  the  creditor  sought  a  bad  debt 
deduction  solely  because  the  debt  became  subject  to  the  defense  of 
the  statute  of  limitations.  See  IV.  C.  Mitchell  Co.  v.  Coimuissioner, 
27  B.  T.  A.  645,  and  cases  cited  therein  at  p.  648,  particularly  Appeal 
of  Leo  Stein,  4  B.  T.  A.  1016. 
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Summary  of  Argument. 

I.  The  evidence  that  John  Barneson  was  indebted  to 
taxpayer  in  the  amount  of  $150,000  is  so  convincing  that 
a  ''finding"  that  he  was  not  indebted  would  have  been 
clearly  erroneous.  The  finding  of  the  District  Court, 
based  upon  abundant  and  undisputed  evidence  which  was 
consistent  only  with  a  debtor-creditor  relationship,  was 
clearly   right. 

II.  Notwithstanding  John  Barneson  could  have  invoked 
the  statute  of  limitations  at  any  time  after  1933,  his  debt 
did  not  become  worthless  in  1940  or  any  prior  year.  It 
had  some  value,  at  least,  up  to  the  instant  of  his  death 
on  February  25,  1941 — he  might  have  paid  it  on,  say, 
February  1,  1941 — and  became  worthless  on  the  date  of 
death  only  because  a  California  statute  required  the  pro- 
bate judge  to  disallow  it.  California  Probate  Code,  Sec- 
tion 708.  Both  the  debtor's  death  and  the  rejection  of 
the  creditor's  claim  having  occurred  in  1941,  the  debt 
clearly  became  "worthless  within  the  taxable  year"  1941. 

III.  Section  23(k)(l)  requires  only  that  a  debt  "be- 
come worthless  within  the  taxable  year"  in  order  to  be 
deductible.  Where,  as  here,  the  taxpayer  proves  that  a 
debt  had  value  at  the  beginning  of  the  taxable  year  and 
that  it  lost  its  value  during  the  taxable  year,  the  require- 
ments of  the  statute  have  been  completely  satisfied. 

In  arguing,  in  Point  II  (Br.  17-20),  that  even  though 
a  taxpayer  proves  that  a  debt  became  worthless  within  the 
taxable  vear  he  is  not  entitled  to  a  deduction  unless  he 


also  proves  that  he  "had  made  a  reasonable  effort  to 
collect  the  debt"  (throughout,  presumably,  the  entire  period 
the  debt  existed),  appellant  asks  this  Court  to  add,  by 
judicial  legislation,  to  the  only  conditions  prescribed  by 
Congress  a  condition  which  would  defeat  the  clear  legis- 
lative intent.  In  order  to  prove,  for  example,  that  a 
debt  became  worthless  in  1949,  the  taxpayer  has  to  show 
that  it  had  some  value  on  January  1,  1949.  If  it  had 
some  value  on  that  date,  then  according  to  appellant,  it 
will  be  assumed  that  by  diligence,  some  or  all  of  it  could 
have  been  collected  in  1948.  If  appellant  were  right,  by 
making  the  proof  necessary  to  stay  in  court,  the  taxpayer 
would  automatically  prove  himself  out.  He  hasn't  even 
the  harsh  choice  between  two  horns  of  a  dilemma.  He 
can't  win. 

It  is  obvious,  then,  that  carried  to  a  logical,  and  not 
too  extreme  a  conclusion,  appellant's  position  reduces  it- 
self to  absurdity.  It  is  not  surprising,  therefore,  that 
despite  an  experience  with  income  tax  laws  of  over  36 
years,  there  is  not  a  single  reported  decision  which  sup- 
ports appellant's  contention.  The  issue  in  all  of  the  cases 
which  appellant  cites  was  whether  the  debt  was  in  fact 
worthless.  Worthlessness  obviously  cannot  be  proved 
without  negativing  the  possibility  that  reasonable  efforts 
to  collect  would  be  successful.  The  taxpayers  in  the  cases 
cited  by  appellant  lost  because  they  failed  to  show  that 
efforts  to  collect  would  be  unsuccessful  and  hence  failed 
to  sustain  their  burden  of  proving  that  the  debt  was  in 
fact  worthless.  ' 
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In  the  case  at  bar  the  evidence  proved  to  the  satisfaction 
of  the  trier  of  the  fact  that  John  Barneson's  debt  became 
worthless  on  February  25,  1941 — "within  the  taxable  year" 
— a  finding  which  could  not  have  been  made  unless  the 
Court  had  been  satisfied  from  the  evidence  that  further 
collection  efforts  would  have  been  futile. 

Section  23(k)(l)  calls  only  for  determinations  of  fact. 
The  facts  as  found  show  that  the  deduction  was  properly 
allowed. 

IV.  The  decision  of  this  Court  in  Commissioner  v. 
Burdette,  69  F.  2d  410,  shows  that  the  District  Court 
was  right  in  giving  judgment  to  appellee.  That  case 
supplies  the  answers  to  all  of  the  contentions  made  in 
Point  II  of  appellant's  Argument. 


ARGUMENT. 

I. 

The  Trial  Court  Was  Clearly  Right  in  Finding  That 

a  Debt  Existed. 

The  trial  court,  upon  a  lengthy,  carefully  prepared  stipu- 
lation of  facts  [R.  26-50]  and  testimony  that  John  Barne- 
son  had  orally  admitted  in  1936  that  he  owed  the  taxpayer 
$150,000  [R.  119],  found,  as  facts,  that  on  January  1, 
1941.  the  first  day  of  the  taxable  year  1941,  John  Barne- 
son  was  indebted  in  the  amount  of  $150,000  to  Muriel  for" 
cash  loans  made  by  her  to  him  in  1928  and  1929  [R.  75] ; 
that  said  debt  did  not  become  worthless  at  any  time  prior 
to  February  25,  1941,  the  date  of  John  Barneson's  death 
[R.  76-77] ;  and  that  it  became  worthless  within  the  taxa- 
ble year  1941.     [R.  17  .^ 

The  stipulation  of  facts  consumes  25  pages  of  the 
printed  record.  [R.  26-50.]  In  addition,  there  were  a 
number  of  exhibits  which  have  not  been  printed.  The 
stipulation  naturally  contains  evidence  which  each  side  de- 
sired. All  of  this  evidence  was  discussed  in  detail  in  the 
opening  and  reply  briefs  filed  by  appellee  in  the  trial  court. 
It  would  extend  this  brief  to  improper  length  to  repeat 
that  discussion  in  detail  here,  but  it  may  be  observed  that 
while  the  record  contains  no  evidence  whatever  which  is 
necessarily  inconsistent  with  the  finding  that  John  was 
Muriel's  debtor,  there  is  much  undisputed  evidence  which 
is  consistent  only  with  a  debtor-creditor  relationship.  The 
latter  type  of  evidence  includes  the  following: 

1.  Exhibit  A  to  the  Stipulation  of  Facts  [R.  31], 
being  the  account  payable  to  Muriel  on  John's  books  of 
account,  showing  a  debt  of  $150,000. 


2.  Exhibit  F  to  the  Stipulation  of  Facts  [R.  33], 
being  a  similar  account  payable  to  Harriet  E.  Barneson 
on  John's  books  of  account,  showing  a  debt  of  $150,000. 
The  Stipulation  also  shows  that  John  got  $150,000  from 
his  wife,  Harriet,  in  1928  and  1929,  at  the  same  time 
and  for  the  same  purpose  as  he  got  $150,000  from  Muriel. 
[R.  29.]  (If  John  was  the  debtor  of  Harriet,  presumably 
he  was  the  debtor  of  Muriel.) 

3.  John  turned  over  the  $150,000  he  got  from  Har- 
riet and  the  $150,000  he  got  from  Muriel,  together  with 
$125,000  from  his  own  funds— a  total  of  $425,000— to 
his  son,  Harold,  for  use  in  the  stock  brokerage  business. 
[R.  28-29.]  All  of  this  $425,000  was  lost  when  Walsh, 
O'Connor  &  Barneson  failed  in  1932.  [R.  41-42.]  John 
took  a  deduction  for  this  entire  $425,000  in  his  1932  tax 
return  even  though  his  other  losses  were  far  in  excess  of 
his  1932  gross  income  and  he  would  have  had  no  tax 
liability  even  if  he  had  claimed  no  part  of  this  $425,000 
as  a  loss.  [R.  41-42;  108.]  (If  John  were  not  the  debtor 
of  Harriet  and  Muriel,  his  1932  loss  would  have  been 
only  $125,000.) 

4.  On  the  other  hand,  Muriel  paid  a  1932  income 
tax  of  $11,340.38,  when  she  would  have  had  no  tax  lia- 
bility if  she  was  a  joint  venturer  or  partner  of  John 
Barneson  (as  appellant  urges;  with  respect  to  the  $150,- 
000.  Muriel  never  claimed  a  deduction  with  respect  to 
the  $150,000  in  any  year  except  the  taxable  year  I04I 
involved  in  this  case.  And  the  Commissioner  has  never 
allowed  any  part  of  said  $150,000  as  a  deduction  in  any 
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taxable  year.  [R.  42-43.]  (If  Muriel  was  a  joint  ven- 
turer or  partner  it  follows  that  the  Government  is  now 
unjustly  enriched  by  $11,340.38,  plus  interest  thereon  since 
the  1932  tax  was  paid  16  years  ago.) 

5.  Muriel  received  $400  from  John  Barneson  in  1932 
as  compensation  for  the  use  of  her  $150,000.  This  was 
correctly  reported  as  "interest"  in  her  1932  income  tax 
return. 

6.  Following  Harriet's  death  in  1936,  John  voluntarily 
informed  his  wife's  executors  that  he  owed  her  $150,000 
and  that  he  would  have  to  pay  her  estate  [R.  119-120], 
which  he  did  in  1937  [R.  122;  Ex.  R]  At  the  same  time 
he  informed  appellee's  guardian  that  he  owed  her  $150,- 
000  and  that  he  intended  to  pay  her.     [R.  119-120.] 

7.  Harriet's  federal  estate  tax  was  $48,652.28  greater 
than  it  would  have  been  had  John  not  been  Harriet's 
debtor  with  respect  to  the  $150,000  which  she  transferred 
to  him  in  1928  and  1929.  [R.  44.]  (If  John  Barneson 
was  not  the  debtor  of  Muriel,  then  for  similar  reasons 
he  did  not  owe  Harriet's  estate  $150,000,  and  the  Govern- 
ment now  stands  unjustly  enriched  by  $48,652.28,  plus 
interest  thereon  since  her  estate  tax  w^as  paid  more  than 
12  years  ago.) 

The  evidence  which  appellant  claims  points  to  a  joint 
venture  investment  and  not  a  loan  is  ambiguous  or 
equivocal.  This  is  true  as  to  the  notations  on  the  check 
stubs  and  the  erroneous  labels  on  the  income  tax  returns 
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for   1928,   1929  and   1931;  as  to  label  used  in  appellee's 
1932  return,  see  5  above. 

The  fact  that  John,  in  1928,  1929,  1931  and  1932  paid 
Harriet  and  Muriel  sums  equal  to  a  portion  of  amounts 
which  he  received  from  Harold  as  income  on  the  $425,000, 
is  entirely  consistent  with  his  being  their  debtor.  Astoria 
Marine  Construction  Co.  v.  Commissioner,  1945  P-H  T. 
C.  Memorandum  Decisions,  par.  45,083;  1945  CCH  T.  C. 
Memorandum  Decisions,  par.  14,438  (M),  in  which  the 
Tax  Court  rejected  the  contentions  of  the  Commissioner. 
See  also,  30  Am.  Jur.  688.' 

Considering  all  of  the  evidence,  it  is  respectfully  sub- 
mitted that  if  the  District  Court  had  found  that  John 
was  not  indebted  to  Muriel,  such  a  finding  would  have 
been  clearly  erroneous.  Cf.,  generally,  United  States  v. 
Lambeth,  176  F.  2d  810  (C.  A.  9th).  It  follows,  of 
course,  that  the  finding  of  the  District  Court  is  clearly 
correct. 


^The  appellant's  arguments  with  respect  to  the  evidence  to  which 
he  refers  in  his  Point  I  were  successfully  answered  in  detail  on  pages 

2  to  22  of  Ai)i)ellec's  Rq)!}-  P)ricf  in  the  District  Cnuri. 
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11. 

The  Running  of  the  Statute  of  Limitations  in   1933 

Did  Not  of  Itself  Render  the  Debt  to  Appellee 

Worthless.     The   Debt   Only   Became  Worthless 

at  the  Instant  of  John  Barneson's  Death  in  1941. 

Appellee  loaned  John  Barneson  $100,000  in  1928  and 
$50,000  in  1929.  This  debt  became  barred  by  the  Cali- 
fornia statute  of  limitations  in  1933.  (Sec.  337,  Calif. 
Code  of  Civ.  Proc.) 

It  has  been  invariably  held  in  a  number  of  cases  that 
the  mere  running  of  the  statute  of  limitations  *'does  not 
extinguish  a  debt  or  render  it  worthless,  but  merely  pro- 
vides the  debtor  with  an  affirmative  defense  which  may 
be  pleaded  against  forcible  collection."  W.  S.  Mitchell 
Co.  V.  Commissioner,  27  B.  T.  A.  645,  648,  and  cases 
cited  therein  And  compare  the  decision  of  this  Court  in 
Commissioner  v.  Burdette,  69  F.  2d  410,  where  that 
rule  was  taken  as  settled  by  the  Commissioner,  the  tax- 
payer and  this  Court. 

In  view  of  the  stipulated  fact  that  ''At  all  times  mate- 
rial hereto  John  Barneson  possessed  the  requisite  financial 
ability  to  have  paid  $150,000  to  plaintiff  [appellee]  on  de- 
mand" [R.  45],  it  is  clear  that  John  Barneson's  debt  did 
not  "become  worthless"  at  any  time  prior  to  the  date 
of  his  death  on  February  25,  1941.  And  the  District 
Court  expressly  so  found.  [R.  76-77,  Finding  X.]  Since 
the  probate  court  rejected  appellee's  creditor's  claim  on 
June  23,  1941  [R.  44-45],  and  suit  thereon  would  have 
been  futile  (c/.,  Sees.  708  and  714,  California  Probate 
Code),  it  is  likewise  clear  that  the  debt  did  ''become 
worthless  within  the  taxable  year"  1941.  And  the  Dis- 
trict Court  expressly  so  found.     [R.  77,  Finding  XL] 
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III. 

The  District  Court's  Findings  (1)  That  a  Debt 
Existed  and  (2)  That  It  Became  Worthless 
Within  the  Taxable  Year  1941  Meet  the  Only 
Tests  of  Deductibility  Contained  in  the  Applica- 
ble Statute. 

Section  23 (k)  allows  a  deduction  for  ''Debts  which  be- 
come w^orthless  within  the  taxable  year     *     *     *." 

The  District  Court's  findings  of  fact  [R.  75-77]  bring 
the  case  squarely  within  the  only  tests  of  deductibility 
provided  by  the  statute,  which  is  clear  and  unambiguous. 

Point  II  of  appellant's  argument  (Br.  17-20)  is,  in 
substance  and  effect,  a  request  that  this  Court  hold,  as  a 
matter  of  law,  that  even  though  the  evidence  has  proved 
the  existence  of  a  debt  and  that  it  became  worthless  with- 
in the  taxable  year — the  only  tests  laid  down  in  the 
statute — the  creditor  must  also  prove  that  throughout  the 
entire  existence  of  the  debt  he  has  made  what  appellant 
calls  "a.  reasonable  effort  to  collect  the  debt." 

Appellant  does  not  cite  a  single  court  decision  which 
so  holds.  Nor  can  he — there  is  no  such  case.  And  the 
decision  of  this  Court  in  Commissioner  v.  Btirdette,  69 
F.  2d  410,  discussed  more  fully  hereafter,  clearly  could 
not  have  gone  in  favor  of  Mrs.  Burdette  if  that  were 
the  law,  for  she  made  no  eff"ort,  "reasonable"  or  other- 
wise, to  collect  the  debt  from  her  abundantly  solvent  son. 

Appellant  no  longer  argues,  as  he  did  below,  that,  as- 
suming a  debt  existed,  it  became  worthless  prior  to  the 
taxable  year  1941.  He  seems  to  concede  that  it  became 
worthless  within  the  taxable  year  1^41  because  John 
Barneson's   death   occurred   on    February   25,    1^41,    and 
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California  law  prevented  his  executor  from  paying  it  be- 
cause it  was  barred  by  the  statute  of  limitations. 

Appellant  suggests,  however,  that  'The  close  relation- 
ship of  the  parties  alone  is  sufficient  to  raise  the  question 
of  whether  or  not  the  debt  was  forgiven."  (Br.  18.) 
We  have  carefully  examined  the  case  which  appellant  cites 
— Gallagher  v.  Commissioner,  1939  P-H  B.  T.  A.  Memo- 
randum Decisions,  par.  39,010,  1939  CCH  Board  of  Tax 
Appeals  Service  Decision  No.  10, 583- A.  That  case  in- 
volved a  loan  by  a  father  to  his  lawyer-son.  The  father 
lost  his  tax  case  only  because,  as  the  Board  of  Tax  Ap- 
peals said,  ''*  *  *  we  can  not  find  as  a  fact  that  the 
debt  was  actually  worthless  at  any  time.  *  *  *  i|-  ^f_ 
firmatively  appears  that  the  debtor's  situation  was  no 
different  and  no  worse  in  the  tax  year  than  it  had  been 
for  several  prior  years.  *  *  *."  (Italics  supplied.) 
Contrary  to  the  implication  which  appellant  apparently  de- 
sires this  Court  to  draw  (Br.  18),  the  Board,  in  the 
Gallagher  case,  made  no  finding  of  fact  that  the  debt  had 
been  forgiven. 

To  be  sure,  one  who  has  been  a  creditor  is  not  entitled 
to  a  bad  debt  deduction  if  he  forgave  the  debt  prior  to  the 
time  it  might  have  become  worthless  if  it  had  not  been  ob- 
literated by  forgiveness.  But  this  is  so  because  there  is  in 
such  case  no  debt  to  which  the  statutory  words  ''become 
worthless"  can  be  applied. 

But  the  appellee  never  forgave  the  debt  of  her  father 
and  the  appellant  did  not  even  suggest  that  she  did  while 
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the  case  was  before  the  trial  court.  The  trial  court\ 
findings  of  fact,  of  course,  necessarily  exclude  the  idea 
that  the  debt  was  ever  forgiven.  [R.  74-77.]  And  the 
income  tax  laws  do  not  contemplate  anything  like  a  twi- 
light zone  between  a  debt  that  has  been  forgiven  and  one 
that  remains  unforgiven. 

Appellant  asserts  (Br.  18)  that  ''had  taxpayer  chosen 
to  ignore  the  family  relationship,  she  could  have  collected 
the  debt  here  sought  to  be  deducted."  This  is  a  para- 
phrase of  language  which  appears  near  the  bottom  of  page 
583  of  the  opinion  in  Nathan  H.  Gordon  Corp.  v.  Com- 
missioner, 2  T.  C.  571,  cited  by  appellant,  relating  to 
the  Wallcnstein  loan.  Deduction  of  that  loan  was  dis- 
allowed not  because  of  the  family  relationship  (the  debtor 
was  married  to  Nathan  H.  Gordon's  niece)  but  because 
'The  petitioner  was  not  justified  in  considering  the  debt 
worthless."     (1st  sentence  of  last  par.  on  p.  583.) 

But  compare,  on  the  very  next  page  of  the  same  opin- 
ion, the  Tax  Court's  allowance  of  a  deduction  of  the  Gor- 
don Corporation's  loan  to  Nich  Gordon,  nephew  of  Nathan 
Gordon.    The  court  said  (p.  584  of  2  T.  C.) : 

*'We  have  no  doubt  that  the  record  spells  out  the 
basis  for  the  allowance  of  the  deduction.  It  is  pos- 
sible that  the  petitioner  was  too  indulgent  to  Nathan 
H.  Gordon's  nephew,  but  before  1936  it  had  no  rea- 
son to  doubt  the  collectibility  of  the  note.  It  then 
proceeded  to  ascertain  the  true  condition  of  the 
debtor's  affairs  and  justifiably  came  to  the  conclu- 
sion that  the  debt  was  worthless."     (Italics  supplied.) 
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Perhaps  the  appellee  may  have  been  *'too  indulgent'* 
with  respect  to  her  father's  debt.^  But  as  the  Gordon  Corp, 
case,  supra,  shows,  this  is  irrelevant  where  there  is  in  fact 
a  debt  and  it  becomes  worthless  within  the  taxable  year. 
Block  V.  Commissioner  and  Thom  v.  Burnet,  cited  by 
appellant  (Br.  18-19),  are  cases  where  the  debts  involved 
had  not  in  fact  "become  worthless" — in  the  taxable  year 
for  which  deduction  was  sought  or  at  all — and  the  deduc- 
tion was  disallowed  for  that  reason,  not  because  of  a  fam- 
ily relationship  or  "too  indulgent"  treatment  of  the  debtor. 
Hence  the  Block  and  Thorn  cases  are  not  applicable  where, 
as  here,  the  debt  concededly  became  "worthless  within  the 
taxable  year.'' 

Appellant  asserts  (Br.  19)  that  "It  is  evident  that  in 
order  to  entitle  himself  to  a  deduction  of  a  worthless 
debt,  a  taxpayer  must  not  only  prove  that  a  debt  in 
fact  exists  but  that  he  has  taken  all  reasonable  steps  to 
collect  the  debt  and  exhausted  all  possibility  of  obtaining 
reimbursement."  He  cites  Allen-Bradley  Co.  v.  Com- 
missioner, 112  F.  2d  333,  335  (C.  A.  7th),  a  case  which 
was  rightly  decided  but  which  examination  discloses  to  be 
clearly  distinguishable  on  the  ground,  among  others,  that 
the  Board  of  Tax  Appeals  refused  to  find  that  the  particu- 


^While  appellee  was  not  adjudicated  to  be  incompetent  until  April 
3,  1936,  it  is  not  disputed  that  she  has  been  unable  to  carry  on  her 
own  personal  business  affairs  since  March,  1931.  [R.  114;  De- 
fendant's Proposed  Finding  II,  R.  55.]  By  the  time  appellee's  guar- 
dian was  appointed,  the  California  statute  of  limitations  had  long 
since  run.  The  guardian  learned  of  the  debt  to  appellee  at  the  same 
time  that  he  learned  of  John  Barneson's  similar  debt  to  Harriet 
Barneson.  [R.  119.]  And  the  guardian,  as  executor  of  Harriet's 
will,  received  payment  in  full  of  John's  $150,000  debt  to  Harriet  in 
1937,  four  years  after  that  debt  became  barred.  He  thus  had  every 
reason  to  believe  that  John  would  eventually  pay  his  debt  to  appellee. 
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lar    **debt"    which    the    taxpayer    was    seeking   to   deduct 
ever  existed. 

The  Memorandum  Findings  of  Fact  and  Opinion  in  the 
Allen-Bradley  Co.  case  are  reported  in  the  CCH  Board  of 
Tax  Appeals  Service  as  Decision  10,688-B,  May  8,  1939. 
Allen-Bradley  Co.  was  a  Wisconsin  manufacturing  corpo- 
ration. All  of  its  stock  was  owned  by  Lynde  and  Harry 
Bradley,  brothers,  president  and  treasurer,  respectively. 
Their  mother,  Clara  L.  Bradley,  died  February  13,  1933, 
leaving  a  net  estate  of  over  $15,000,  all  of  which  (except 
for  a  wrist  w^atch  and  $100)  went  to  Lynde  and  Harry 
under  a  will  executed  in  1924  and  of  which  they  were 
executors. 

Allen-Bradley  Co.  took  a  bad  debt  deduction  for  1934 
in  the  amount  of  $8,351.45  with  respect  to  an  account 
receivable  opened  on  its  books  in  the  name  of  Clara 
Bradley  in  January,  1931,  at  the  direction  of  her  sons. 
Between  January,  1931,  and  the  date  of  Mrs.  Bradley's 
death  in  February,  1933,  the  corporation  had  expended 
its  own  funds  for  expenses  of  Mrs.  Bradley's  medical 
care,  charging  them  to  this  account.  Before  any  item 
was  paid,  it  was  first  approved  by  Lynde. 

The  Board  made  findings  of  fact  that  no  note  or  other 
evidence  of  indebtedness  was  ever  given  to  the  corpora- 
tion by  Lynde  or  Harry  for  the  amounts  advanced  at 
their  request  to  pay  the  expenses  of  their  mother.  It  also 
made  the  significant  finding  that  Mrs.  Bradley  had  no 
knowledge  that  such  advances  were  being  made  by  the 
taxpayer  corporation. 

Ten  days  after  the  death  of  his  mother.  Lynde,  acting 
as  an  officer  of  the  taxpayer  corporatiijn,  filed  a  claim 
against  Clara's  estate   for  the   full  amount  of  $8,351.45. 
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Lynde  and  Harry,  as  executors,  paid  the  claim  on  the 
advice  of  their  attorney,  Leo  Mann,  who  was  also  attor- 
ney for  the  estate. 

After  such  payment  but  prior  to  hearing  before  the 
Milwaukee  County  Probate  Court,  Mann  went  over  the 
various  claims  with  the  Public  Administrator,  who  is  an 
officer  of  the  State  whose  duty  it  is  to  safeguard  the  in- 
terests of  the  State.  That  official  pointed  out  to  Mann 
that  under  Wisconsin  statutes  the  claim  could  not  be 
proved  by  the  testimony  of  Lynde  or  Harry.  At  the 
hearing  before  the  Probate  Court  no  evidence  was  offered 
by  the  Allen-Bradley  Co.  to  establish  the  validity  of  its 
claim  against  Clara's  estate.  Therefore  the  claim  was 
formally  disallowed  by  the  Court  on  June  26,  1934,  fol- 
lowing which  the  taxpayer  corporation  repaid  Clara's 
estate,  charged  the  amount  off  as  worthless  and  uncollecti- 
ble as  of  December  31,  1934,  and  claimed  a  bad  debt 
deduction  in  its  1934  return,  which  the  Commissioner 
disallowed. 

The  concluding  paragraph  of  the  Board's  findings  of 
fact  reads  as  follows : 

"Lynde  and  Harry  Bradley  expected  that  the  sums 
advanced  by  petitioner  for  Mrs.  Bradley  would  be 
repaid  either  by  her  or  from  the  estate.  They  were 
not,  but  the  Bradleys  were  the  sole  beneficiaries  of 
the  estate.  In  1934,  Lynde  and  Harry  Bradley  were 
solvent.  Petitioner  did  not  exhaust  all  reasonable 
means  to  make  collection  from  Lynde  and  Harry 
Bradley.  The  sums  advanced  by  petitioner  were  not 
uncollectible  in  1934."     (Italics  supplied.) 
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The  Board  expressly  stated  in  its  Opinion  that  it  made 
no  finding  that  there  was  a  debt  of  Clara  to  the  taxpayer 
corporation.  Without  such  a  finding  there  could,  of  course, 
be  no  finding  that  any  debt  became  worthless,  and  that 
could  well  have  been  the  sole  basis  of  the  Board's  decision 
against  the  taxpayer  corporation. 

However,  it  is  also  clear  that  the  Board  considered  that 
the  evidence  showed  that  Lynde  and  Harry  had  agreed 
with  their  corporation  that  its  advances  would  be  repaid 
either  by  Clara  or  from  her  estate,  and  that  Clara's  sons 
should  have  repaid  the  Allen-Bradley  Co.  out  of  their 
$15,000  inheritance  or  otherwise.  The  Board  in  the 
last  two  paragraphs  of  its  opinion,  said: 

"*  *  *  there  could  be  no  reason  why  Lynde 
and  Harry  Bradley  could  not  recognise  their  agree- 
ment with  petitioner  to  reimburse  it  for  the  sums  ad- 
vanced out  of  the  net  estate  of  Mrs.  Bradley,  in  their 
individual  capacity  as  sole  beneficiaries  of  her  estate. 
The  sole  ground  for  petitioner's  claim  that  it  ascer- 
tained the  account  receivable  to  be  worthless  in 
1934  is  founded  upon  the  disallowance  of  the  claim 
by  the  Probate  Court  of  Milwaukee  County  in  the 
State  inheritance  tax  proceeding.  This  is  a  technical 
ground  and  is  not  sufficient  in  this  proceeding  to 
prove  that  the  account  receivable  ivas  not  collectible 
either  in  1934  or  thereafter.  Depending  upon  when 
the  estate  became  distributable  free  and  clear  to 
Lynde  and  Harry  Bradley,  petitioner  could  make  a 
claim  against  the  Bradleys  for  repayment  in  some 
manner,  according  to  the  original  understanding  that 
petitioner  would  be  reimbursed  this  [sic]  defeats  peti- 
tioner':, claim  that  it  ascertained  to  be  worthless  an 
alleged  debt  in  1934. 
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"We  make  no  finding  that  there  was  a  debt  of 
Clara  L.  Bradley,  deceased,  to  the  petitioner.  It  is 
another  question  whether  the  agreement  between  peti- 
tioner and  Lynde  and  Harry  Bradley  was  such  as  to 
amount  to  an  obligation  of  them  individually  to  re- 
imburse petitioner.  JVe  think  that  there  was  such  an 
obligation  in  Lynde  and  Harry  Bradley,  but  the 
proceeding  has  not  been  tried  upon  that  theory  and 
we  make  no  holding  with  respect  to  any  possible 
debt  from  the  Bradleys  to  the  petitioner.  However, 
upon  the  record,  which  shows  that  all  possibility  of 
obtaining  reinibursement  had  not  been  exhausted  in 
the  taxable  year,  it  is  held  that  petitioner  did  not 
ascertain  any  debt  to  be  worthless  in  1934  and  re- 
spondent is  sustained  in  the  disallowance  of  the  deduc- 
tion claimed."     (Italics  supplied.) 

For  the  Allen-Bradley  Co.  to  have  succeeded  in  reduc- 
ing its  1934  income  tax  liability  by  getting  the  benefit  of 
a  bad  debt  deduction  in  the  circumstances  outlined  above 
would  have  amounted  to  a  monstrous  fraud  on  the  revenue. 
Clara  Bradley  was  financially  able  to  pay  her  own  medical 
expenses.  If  for  convenience,  or  for  any  reason,  Clara's 
sons  did  not  see  fit  to  spend  their  mother's  funds  during 
her  lifetime  for  her  medical  expenses — Lynde  had  her 
power  of  attorney — but  chose  to  use  other  funds,  that 
was  their  privilege.  But  it  was  not  the  business  of 
Allen-Bradley  Co.,  the  corporation,  to  make  a  loan  to 
Clara  Bradley — the  Board's  findings  show  that  she  was 
never  an  employee  of  that  corporation. 

The  Allen-Bradley  Co.  clearly  could  not  have  taken 
a  deduction,  as  a  business  expense,  of  the  amounts  it  paid 
out  for  Clara  Bradley's  medical  expense.  Neither  could 
Clara's   sons   have  taken  a   deduction   if   they   had   used 
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their  own  funds  to  pay  their  mother's  medical  expenses. 
To  have  permitted  the  corporation  to  obtain  a  bad  debt 
deduction  for  the  same  items  would  have  been  to  permit 
a  tax  benefit  to  be  obtained  by  Lynde  and  Harry  indirectly 
that  could  not  be  obtained  by  direct  means. 

Lynde  and  Harry  ''inherited"  $15,000  from  their  mother 
and  this  was  free  from  income  tax — Section  22(b)(3) 
of  the  Revenue  Acts  and  I.  R.  C.  Actually,  their  true 
inheritance  was  only  $7,000  ($15,000  less  the  $8,000  spent 
by  their  wholly-owned  corporation).  Elementary  prin- 
ciples dictate  that  the  corporation  should  not  get  a  deduc- 
tion— as  a  had  debt  or  otherwise — for  the  $8,351.45  spent 
by  it  at  the  request  of  the  owners  of  all  of  its  stock 
for  the  benefit  of  their  mother.  Indeed,  a  reasonably 
astute  revenue  agent  would  have  gone  further  and  would 
have  suggested  to  Lynde  and  Harry  Bradley  that  unless 
they  repaid  the  $8,351.45  to  the  corporation  they  would 
individually  be  taxed  with  respect  thereto  as  for  con- 
structive receipt  of  a  dividend,  for,  in  the  absence  of  an 
intent  to  repay,  that  was  what  the  disbursements  of  the 
corporation  really  were — dividends  to  Lynde  and  Harry. 

It  is  submitted  that  a  careful  analysis  of  the  Allen- 
Bradley  case  will  show:  (1)  that  it  was  correctly  de- 
cided; (2)  that  Clara  Bradley  was  never  the  debtor  of 
that  corporation  (whatever  her  status  as  to  her  sons) 
and  that,  therefore,  the  particular  "debt"  for  which  de- 
duction was  claimed  iiei^er  existed;  (3)  that  either  (a) 
Lynde  and  Harry  were  indebted  to  the  corporation,  in 
which  event  there  was  no  zcortlilcss  debt,  or  (h)  the  dis- 
bursements were  dividends  const nictively  paid  to  Lynde 
and  Harry  and  the  corporation  was  uci'cr  the  creditor  of 
anyone. 
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The  opinion  of  the  Court  of  Appeals  in  the  Allen- 
Bradley  Co.  case  goes  no  further  than  to  say  that  if  a 
taxpayer  proves  the  existence  of  a  debt  owing  to  him, 
he  cannot  sustain  his  additional  burden  of  proving  that 
the  debt  has  become  worthless  where  the  evidence  fails 
affirmatively  to  show  that  reimbursement  is  no  longer 
possible  ''in  the  taxable  year/''^  This  is  good  law  and 
many  decisions  in  bad  debt  cases  have  so  held. 

Where  the  debtor  is  alive,  the  creditor  must  necessarily 
prove,  if  he  is  to  get  a  deduction,  that  the  debtor,  at  the 
end  of  the  taxable  year  in  which  the  deduction  is  claimed, 
has  no  assets  out  of  which  the  debt  might  be  satisfied 
even  in  part.  Otherwise,  the  creditor  cannot  possibly 
show  that  the  debt  has  ''become  worthless"  and  cannot 
meet  that  statutory  test.  In  addition,  the  creditor  must 
also  show  that  the  debtor  had  some  assets  in  prior  years 
out  of  which  the  debt  could  have  been  satisfied,  at  least 
in  part.  Otherwise,  the  creditor  cannot  possibly  show 
that  the  debt  became  worthless  ''within  the  taxable  year," 
the  other  statutory  test.  Evidence  oflFered  for  these  pur- 
poses will  necessarily  disclose  what  efforts  the  creditor 
made  to  collect,  but  it  is  not  the  making  of  efiforts  to 
collect  that  the  statute  requires;  what  is  required  is  proof 
that  (a)  the  debt  is  worthless,  and  (b)  that  it  became 
"worthless  within  the  taxable  year." 

In  the  case  at  bar  the  debtor  died  within  the  taxable 
year  1941.  As  the  District  Court  found,  the  debt  "did 
not  become  worthless  at  any  time  prior  to  February  25, 
1941,  the  date  of  John  Barneson's  death."     [R.  76-77.] 


^The  italicized  words  are  those  of  the  Board  in  the  Allen-Bradley 
case;  for  the  full  context  see  quotation  supra,  p.  20. 
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It  is  not  now  disputed  by  the  appellant  that,  assuming 
John  Barneson  was  appellee's  debtor,  the  debt  became 
worthless  within  the  taxable  year  1941,  as  the  trial  court 
found.  [R.  77 .^  Obviously  it  can  not  be  said  that  re- 
imbursement was  possible  ajtcr  the  instant  of  John's  death 
on  February  25,  1941. 

There  is  nothing  in  the  Allen-Bradley  Co.  case  that  says 
that  where  a  debt  exists  and  the  evidence  shows  that  it 
has  ''become  worthless  within  the  taxable  year"  the  tax- 
payer cannot  have  a  bad  debt  deduction  if  it  appears  that 
by  the  exercise  of  different  or  better  judgment  in  the  past 
the  creditor  might  have  collected  the  debt  prior  to  its  be- 
coming worthless.     Nor  does  the  statute  say  so. 

Income  tax  statutes  have  never  insisted  on  infallibility 
of  judgment.  The  very  existence  of  the  bad  debt  provi- 
sion itself  shows  that.  ''To  be  sure,  it  may  not  have 
been  a  wise  loan,  but  the  law  does  not  say  nor  does  it 
contemplate  that  only  debts  wisely  contracted  are  de- 
ductible."   Red  field  v.  Eaton,  53  F.  2d  693  at  694. 

Examples  of  poor  judgment  not  affecting  deductibility 
are  to  be  found  in  the  following  cases  under  the  bad  debt 
section:  Nixon  v.  Commissioner,  2  B.  T.  A.  524;  Crnger 
Co.  V.  Commissioner,  11  B.  T.  A.  306;  Robert  S.  Denni- 
son  V.  Commissioner,  4  T.  C.  806.  A  recent  decision  of 
the  Tax  Court  in  Gorman  Lumber  Sales  Co.  v.  Commis- 
sioner, 12  T.  C.  1184,  June  30,  1949,  involved  the  deducti- 
bility of  a  debt  of  a  sole  stockholder  to  his  wholly-owned 
corporation.  The  findings  of  fact  are  such  that  it  might 
well  be  said  that  the  taxpayer  was  "too  indulgent"  with 
its  stockholder  in  respect  of  the  debt  which  he  owed  it. 
But  the  Tax  Court  nevertheless  rejected  the  contentions 
of  the  Commissioner,  found  that  the  debt  became  worth- 
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less  in   1942  and  constituted  an  allowable  deduction  for 
that  year  under  section  23  (k). 

Appellant's  position  amounts  to  saying  that  although  the 
creditor's  human  fallibility  does  not  prejudice  him  so  far 
as  the  creation  of  the  debt  is  concerned,  he  must  from 
that  moment  on  become  not  only  infallible  in  enforcing 
collection,  but  without  leniency  or  mercy,  even  against  a 
parent.  The  law  does  not  prescribe  a  standard  of  conduct 
so  impossible  or  undesirable.  (C/.,  Sooy  v.  Commissioner, 
10  B.  T.  A.  493.)  It  grants  that  some  of  the  mistaken 
judgment  which  induced  the  making  of  the  loan  may  result 
in  measures  short  of  the  extreme  in  its  enforcement, 
being  satisfied  if  the  debt  actually  becomes  worthless  with- 
in the  taxable  year,  even  though  a  creditor  possessed  of 
greater  toughness  or  wisdom  would  not  have  sustained  the 
loss. 

If  a  loan  is  made  in  1947  to  a  solvent  debtor,  repay- 
able on  demand,  and  becomes  worthless  in  September,  1949 
— ^by  reason  of  a  sudden  and  complete  deterioration  in  the 
debtor's  financial  condition — deduction  therefor  in  the 
taxable  year  1949  is  not  defeated  by  a  showing  that  the 
creditor  could  have  collected  in,  say,  December,  1948,  if 
he  had  demanded  payment  at  that  time.  Indeed,  there  is 
an  affirmative  burden  on  the  creditor  to  show  that  he 
could  have  collected  in  December,  1948;  otherwise  the 
evidence  will  not  negative  the  possibility  that  the  debt 
became  worthless  prior  to  the  taxable  year  1949. 

It  is  clear,  then,  that  the  appellant  is  inviting  this  Court 
to  read  into  the  plain  language  of  Section  23(k)(l) 
something  that  Congress  not  only  did  not  put  there  but 
which  would  render  the  deduction  provision  meaningless. 
A  taxpayer  cannot  get  a  deduction  in  the  taxable  year 
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1949  without  showing  not  only  that  the  debt  is  worthless 
but  also  that  it  did  not  become  worthless  in  1948  or  some 
prior  year — in  short,  that  the  debt  had  some  value,  at 
least,  on  January  1,  1949.  If  the  debt  did  have  some  value 
on  January  1,  1949,  that  was  because  at  least  a  part 
could  have  been  collected  on  December  31,  1948,  if  de- 
mand had  been  made  at  that  time.  If  failure  to  make  a 
demand  for  payment  while  the  debt  has  value  is  to  be 
allowed  to  .'hwart  a  deduction  in  the  taxable  year  in  which 
the  debt  becomes  worthless,  in  what  taxable  year  can  a 
taxpayer  get  the  deduction  for  which  Congress  provided? 

Let  us  examine  the  remaining  cases  cited  in  appellant's 
brief. 

Appellant  quotes  (Br.  19)  from  H.  D.  Lee  Mercantile 
Co.  V.  Commissioner,  79  F.  2d  391,  393  (C.  A.  10th), 
and  asserts  that  the  Court  was  ''commenting  upon  the  fail- 
ure of  a  taxpayer  to  take  reasonable  steps  to  collect  a 
debt,"  (Italics  supplied.)  The  appellant's  use  of  the 
word  "debt"  (p.  19)  is  incorrect  and  very  misleading — as 
appellee  pointed  out  in  distinguishing  this  case  at  page  23 
of  her  reply  brief  in  the  trial  court. 

A  reading  of  the  entire  opinion  in  the  Lee  Mercantile 
Co.  case  shows  that  it  lends  no  support  to  appellant.  The 
Lee  Mercantile  Co.  was  a  purchaser  of  goods,  not  a  lender 
of  money.  It  kept,  used,  and  paid  for  the  purchased  goods, 
notwithstanding  its  claim  that  they  were  not  up  to  stand- 
ard. The  Court  said  that  "an  unadjudicated  claim  for 
breach  of  contract"  cannot  "be  considered  a  debt  *  *  *." 
(Citing  cases.)  Hence,  the  bad  debt  provision  of  the  in- 
come tax  statute,  though  invoked  by  the  taxpayer,  was 
not  really  involved,  and  some  of  the  language  of  the 
Court,   dealing   with   losses   in   mercantile   or   other   bi4si- 
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ness  transactions,  not  involving  loans,  must  be  read  with 
realization  of  that  fact.  As  the  Court  in  the  Lee  Mer- 
cantile case  said,  the  Supreme  Court  has  held  that  the 
"loss"  provision  and  the  ''bad  debt"  provision  are  ''mutu- 
ally exclusive."  Spring  City  Foundry  Co.  v.  Commis- 
sioner, 292  U.  S.  182,  189. 

Appellant  cites  and  discusses  (Br.  19-20)  Grover  Bozv- 
ser  v.  Commissioner,  decided  July  29,  1948  (1948  P-H 
T.  C.  Mem.orandum  Decisions,  par.  48,137;  1948  CCH 
T.  Cc  Memorandum  Decisions,  par.  16,528  (M)).  Ap- 
pellant's brief  in  the  trial  court  (pp.  16-19)  relied  on  the 
Bowser  case,  but  appellee's  reply  brief  was  apparently 
successful  in  distinguishing  that  case  to  the  satisfaction 
of  the  trial  court. 

Grover  Bowser's  father-debtor  died  in  1941.  The  son- 
creditor  did  not  claim  a  bad  debt  deduction  until  1943 — 
two  years  later  and,  therefore,  two  years,  at  least,  too 
late.  The  findings  of  fact  do  not  show  the  year  in  which 
Bowser  asked  for  payment  or  when  the  administrator 
orally  refused  payment.  It  is  reasonable  to  assume,  how- 
ever, that  Bowser  made  his  request  sometime  in  1941, 
the  year  of  death,  or  at  the  latest  in  1942.^  Hence  the 
debt  became  worthless  prior  to  Bowser's  taxable  year 
1943  because  at  {iio  instant  of  time  during  that  year  was 
there  any  possibility  that  it  would  be  paid. 


^The  Kansas  Statutes  require  an  executor  or  administrator,  within 
thirty  days  after  his  quaHfication,  to  publish  notice  of  his  appointment 
to  creditors,  heirs,  etc.  Creditors  have  nine  months  from  the  date 
of  first  pubhcation  to  exhibit  their  demands  against  the  estate.  Claims 
not  so  exhibited  are  forever  barred  unless  otherwise  provided  in  the 
will.  Kan.  Gen.  Stat.  1947  Sup  p.,  Sees.  59-709,  59-2239;  2  Bartlett, 
Kansas  Probate  Law  and  Practice  (1939),  Ch.  50,  Sees.  1111-1130. 
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In  the  case  at  bar,  however,  the  taxable  year  is  1941. 
John  Barneson  died  February  25,  1941.  If  Muriel's  guar- 
dian, on,  say,  January  2,  1941,  had  asked  John  to  pay, 
there  can  hardly  be  any  doubt  on  this  record  that  he  would 
have  paid  it  immediately.  Certainly  it  can  not  be  assumed, 
in  determining  whether  the  debt  had  value  on  January 
2,  1941,  that  John  would  have  invoked  the  statute  of 
limitations  as  a  defense.  And  without  such  an  assump- 
tion the  debt  was  not  ''destitute  of  worth,  of  no  value 
or  use"^ — at  any  time  prior  to  the  instant  of  death. 

Another  basis  for  distinguishing  the  Bowser  case  is  that 
there  was  no  showing  of  fact  therein  that  the  debtor  at  all 
material  times  had  the  requisite  financial  ability  to  have 
paid  the  note  on  demand  after  maturity  in  1924.  Thus 
the  debt  might  well  have  ''become  worthless"  in  1928 — 
prior  to  the  running  of  the  Kansas  statute  of  limitations 
in  1929 — or  in,  say,  1932.  If  the  proof  in  the  Bowser  case 
— which  involved  only  $386.66  and  apparently  was  not  too 
thoroughly  prepared — had  shown  that  the  debtor  had 
possessed  the  requisite  financial  ability  to  have  paid  the 
note  at  all  times  between  1924  and  the  date  of  his  death 
in  1941,  and  if  Grover  Bowser  had  taken  his  deduction 
in  tJte  year  of  death,  rather  than  two  years  later,  it  would 
seem  that  he  would  have  been  entitled  to  the  deduction. 
Judge  Johnson  of  the  Tax  Court  said  that  Bowser  "has 
not  addressed  his  evidence  to  the  establishment  of  any 
necessary  conditions  precedent  for  deduction  of  the  debt 
due  him."      (Italics  supplied.) 


*This  definition  of  "worthless" — as  used  in  the  bad  debt  section — 
is  the  Government's,  and  it  was  approved  by  Giief  Justice  Hughes 
in  Spring  City  Foundry  Co.  v.  Commissioner^  282  U.  S.  182. 
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In  the  case  at  bar  appellee  negatived  the  idea  that  John 
Barneson's  debt  to  her  might  have  become  worthless  in 
1940  or  some  prior  year  by  seeing  to  it  that  the  record 
showed  [R.  45,  Stip.  par.  25]  the  fact  that  "At  all  times 
material  hereto  John  Barneson  possessed  the  requisite 
financial  ability  to  have  paid  $150,000  to  plaintiff  on  de- 
mand." 

The  result  in  the  Bowser  case  is  unquestionably  correct. 
There  was  a  failure  of  essential  proof  that  the  debtor 
could  have  paid  at  all  times  prior  to  the  taxable  year  in 
which  the  deduction  was  sought.  But  if  the  opinion  in 
the  Bowser  case  is  to  be  read  as  indicating  that  Judge 
Johnson  believed,  as  a  matter  of  law,  that  the  mere  running 
of  the  statute  of  limitations  automatically  renders  a  debt 
worthless.,  then,  with  deference,  we  respectfully  urge  that 
he  is  in  error  both  as  a  matter  of  common  experience 
and  as  a  matter  of  law.^^  The  true  rule  of  law — implicit 
in  the  decision  of  this  Court  in  Commission  v.  Burdette, 
supra — was  aptly  stated  in  W.  C.  Mitchell  Co.  v.  Com- 
missioner, 27  B.  T.  A.  645,  648,  supra,  p.  12.  The  Mit- 
chell Co.  case,  it  will  be  observed,  was  reviewed  by  the  full 
Board  of  Tax  Appeals,  whereas  Bowser  is  the  opinion  of 
a  single  judge. 


^^That  Judge  Johnson,  who  decided  the  Bowser  case,  did  not  in- 
tend it  to  be  so  read  is  indicated  by  his  later,  and  recent,  opinion 
(July  7,  1949),  in  Thorman  v.  Commissioner,  CCH  T.  C.  Memo- 
randum Decision  No.  17,107  (M).  The  loan  in  the  Thorman  case 
was  made  in  1929.  It  became  barred  by  the  applicable  Texas  statute 
of  hmitations  in  1933 ;  Thorman  conceded  this  and  Judge  Johnson, 
a  former  Texas  lawyer  himself,  decided  the  case  on  that  hypothesis. 
Judge  Johnson  nevertheless  rejected  the  argument  of  the  Commis- 
sioner that  "no  debt  existed  in  1943,"  which  was  the  "taxable  year," 
and  held,  on  the  facts,  that  "McDermott's  debt  [to  Thorman]  did 
not  become  worthless  prior  to  1943"  although  it  had  become  subject 
to  the  Texas  statute  of  limitations  ten  years  earlier. 


—29— 

Appellant's  statement  (Br.  20)  that  the  Tax  Court,  in 
the  Bowser  case,  ''denied  the  deduction  of  the  note  as  a 
worthless  debt"  is  true.  But  the  inference  which  appel- 
lant seeks  to  have  this  Court  draw — that  the  Tax  Court 
thought  the  note  was  collectible  and  that  the  deduction 
should  be  disallowed  because  of  Bowser's  ''failure  to  en- 
force payment"  (Br.  20) — is  very  misleading.  There  is 
nothing  in  its  findings  or  opinion  that  indicates  that  the 
Court  thought  that  the  Bowser  note  was  collectible  at  any 
time  during  the  "taxable  year"  1943;  quite  the  contrary. 
A  reading  of  the  last  two  paragraphs  of  the  opinion  shows 
that  the  court  was  merely  answering  a  contention  of 
Grover  Bowser — that  if  he  had  presented  his  claim  to  the 
Kansas  probate  court  the  debtor's  administrator  would 
have  been  required  to  pay — when  it  said,  in  effect,  that 
even  if  this  were  so,  "it  does  not  advance  petitioner's 
[Bowser's]  position,  for  failure  to  enforce  payment  of 
a  collectible  note  does  not  support  a  deduction."  (Citing 
Griffiths  V.  Commissioner,  70  F.  2d  946  and  Thorn  v. 
Burnet,  55  F.  2d  1039.) 

The  correct  rule  of  law  is  that  where  the  debtor  is  alive 
and  solvent,  the  creditor  cannot  successfully  claim  a  deduc- 
tion. That  was  the  factual  situation  in  the  Griffiths  and 
Thorn  cases,  supra.  The  reason  is  obvious:  in  such  cases 
there  is  no  proof  that  the  debt  is  worthless;  quite  the 
contrary.  But  this  is  not  to  say  that  where  the  death 
of  a  solvent  debtor  occurs  and  state  law  prevents  pay- 
ment by  the  executor,  the  debt  does  not  "become  worth- 
less" in  the  year  of  death  if  the  creditor  allowed  the 
statute  to  run  in  a  prior  year.  Cf.  Commissioner  r.  Bur- 
dette,  69  F.  2d  410  (C.  A.  9th),  discussed  at  length  under 
Point  IV,  infra. 
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IV. 
The  Judgment  Below  is  Completely  Supported  by  the 
Reasoning  and  Decision  of  This  Court  in  Com- 
missioner V.  Burdette,  Supra. 

The  decision  of  this  Court  in  the  Burdette  case,  supra, 
contains  within  it  the  answer  to  every  contention  which 
the  appellant  has  made  or  can  make. 

Mrs.  Burdette  loaned  her  son  $27,500  in  1915,  evidenced 
by  two  interest-bearing  notes  payable  "Thirty  days  after 
demand."  400  shares  of  stock  in  the  Torrance-Marshall 
&  Co.  were  deposited  as  collateral  security.  In  1922,  while 
the  son  and  debtor  was  ill,  he  sold  the  collateral  and  re- 
quested his  mother  to  release  it,  which  she  did,  and  no 
other  security  was  substituted  instead.  No  demand  for 
payment  was  made  and  no  part  of  the  indebtedness  was 
ever  paid,  nor  did  the  debtor  repudiate  the  notes,  but 
collection  by  suit  had  become  subject  to  the  defense  of 
the  California  statute  of  limitations  many  years  before  the 
taxable  year  192^1 — probably  in  1919. 

The  debtor  died  in  1923,  leaving  an  estate  valued  in 
excess  of  $200,000.  Early  in  1924,  a  creditor's  claim  was 
presented  to  the  executor,  and  allowance  and  payment 
were  refused  on  the  ground  that  the  debt  was  barred  by 
the  statute  of  limitations.  Mrs.  Burdette  then,  in  1924, 
considering  the  notes  to  be  worthless,  charged  them  off 
and  took  deduction  therefor  in  her  income  tax  return 
for  the  year  1924. 

The  Commissioner,  as  the  opinion  of  this  Court  shows 
(69  F.  2d  at  411,  1st  col.),  disallowed  the  deduction  on 
the  ground  that  since  ''the  debt  actually  became  worthless 
upon  the  death  of  the  debtor  in  1923,  the  respondent 
[Mrs.  Burdette]  will  be  conclusively  presumed  to  have  as- 
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certained  that  fact  when  it  occurred,  and  that  therefore 
the  debt  was  deductible  in  1923  only."     (Italics  supplied.) 

The  question  involved  in  the  Btirdette  case  was  stated 
as  follows  (69  F.  2d  at  411,  1st  col.)  : 

'The  sole  question  involved  is  whether  the  indebted- 
ness represented  by  these  notes  should  have  been 
written  off  in  1923,  the  year  in  which  the  maker  died, 
or  in  1924  when  claim  for  payment  was  rejected  by 
the  executor;  the  collection  of  the  notes  concededly 
being  barred  by  the  California  statute  of  limitations." 

The  Commissioner  lost  the  Btirdette  case,  but  only 
because  the  ''old"  bad  debt  deduction  provision  (in  effect 
in  1923  and  1924,  but  radically  changed  in  1942,  retro- 
actively as  to  taxable  years  beginning  after  December  31, 
1938 — (see  footnote  2,  supra,  p.  2),  permitted  a  deduc- 
tion in  the  year  the  creditor  ''ascertained''  it  to  be  worth- 
less and  charged  it  off.  Under  that  statute,  as  was  said 
in  Jones  v.  Commissioner,  38  F.  2d  550  at  553  (C.  A. 
7th): 

''*  *  *  the  real  question  *  *  *  is,  not  when 
did  the  debt  become  worthless,  but  when  did  decedent 
ascertain  it  to  be  worthless." 

This  construction  was  followed  in  the  Burdette  case.  This 
Court  held  that  Mrs.  Burdette  was  entitled  to  take  tlie  de- 
duction in  192-1 — the  year  following  the  year  in  which 
her  solvent  debtor  died,  but  the  year  in  which  her  creditor's 
claim  was  rejected — because  she  had  believed  in  good 
faith  ''until  the  payment  was  refused  by  the  executor  in 
1924"  (69  F.  2d  at  411,  1st  col.)  that  a  memorandum 
which  the  debtor  had  given  her  on  April  20,  1923,  was 
"a  valid  and  binding  extension  of  the  statute  of  limita- 
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tions."  (69  F.  2d  at  411,  2d  col.)  As  it  was  not  until 
1924  that  Mrs.  Burdette  first  learned  that  the  memorandum 
was  not  effective,  it  was  not  until  1924  that  she  "ascer- 
tained" the  debt  to  be  worthless. 

Under  the  "new"  bad  debt  provision,  which  is  applica- 
ble in  the  case  at  bar,  the  question  is,  however,  not  when 
did  the  taxpayer  ascertain  the  debt  to  be  worthless,  but 
"when  did  the  debt  become  worthless"  in  fact.  As  has 
been  said  by  the  Tax  Court  in  a  memorandum  opinion  in 
Ewing  Hymers  v.  Commissioner,  1944  P-H  T.  C.  Memo- 
randum Decisions,  par.  44,407,  1944  CCH  T.  C.  Memo- 
randum Decision  14,300  (M),  allowing  a  deduction  for  a 
bad  debt  in  the  taxable  year  1941 : 

"The  effect  of  this  amendment  [Sec.  124(a),  1942 
Act]  is  to  allow  a  deduction  for  a  debt  which  has  be- 
come worthless  in  the  taxable  year  when  it  actually 
became  worthless,  without  reference  to  the  year  in 
which  the  charge-off  w^as  made  or  worthlessness  as- 
certained."^^ 

It  is  clear,  we  submit,  that  the  Commissioner  was  right 
in  one  of  the  two  contentions  which  he  made  in  the  Bur- 
dette case,  namely,  that  "the  debt  actually  became  worth- 
less upon  the  death  of  the  debtor  in  1923,  *  *  *."  It 
follows  that  the  debt  of  $150,000  which  John  Barneson 
owed  the  appellee  "actually  became  worthless  upon  the 
death  of  the  debtor"  on  February  25,  1941,  although  the 
fact  of  worthlessness  was  not  realized  or  "ascertained" 
by   appellee's   guardian  until   the   probate  judge   rejected 


^^In  March,  1942,  when  appellee's  1941  return  was  filed,  the  "old" 
provision  had  not  been  superseded  as  to  1941 ;  and  the  statutory  words 
''charged  off"  account  for  the  notation  made  by  appellee's  guardian 
on  the  check  stubs,  photostats  of  which  are  parts  of  Exhibits  C,  D 
and  E  to  the  Stipulation  of  Facts,  R.  31-33. 
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appellee's  creditor's  claim  on  June  23,  1941.  The  deduc- 
tion was  cbimed  in  appellee's  return  for  the  taxable  year 
in  which  her  debtor  died,  and  it  is  submitted  that  the  facts 
and  the  law  sustain  the  deduction  as  claimed. 

Conclusion. 

The  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Joseph  D.  Brady, 
Walter  L.  Nossaman, 
James  L.  Wood, 

c/o  Brady  &  Nossaman, 
433  South  Spring-  Street, 
Los   Angeles    13,   California, 

Attorneys  for  Appellee. 
November  23,  1949. 
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